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SUPKEME  COURT  OF  ONTARIO 


DURING  THE  PERIOD  OF  THESE  REPOBTS. 
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First  Divisional  Court. 

The  Hon.  Sir  William  Ralph  Meredith,  C.J.O. 

“ John  James  Maclaren,  J.A. 

“ “ James  Magee,  J.A. 

‘‘  Frank  Egerton  Hodgins,  J.A. 

“ “ William  Nassau  Ferguson,  J.A. 

Second  Divisional  Court. 

The  Hon.  Sir  William  Mulock,  K.C.M.G.,  C.J.Ex. 
‘‘  “ Roger  Conger  Clute,  J. 

“ “ William  Renwick  Riddell,  J. 

“ Robert  Franklin  Sutherland,  J. 

“ ‘ - Cornelius  Arthur  Masten,  J. 

HIGH  COURT  DIVISION. 


The  Hon.  Richard  Martin  Meredith,  C.J.C.P. 

“ Francis  Robert  Latchford,  J. 

William  Edward  Middleton,  J. 

“ Hugh  Thomas  Kelly,  J. 

“ ‘‘  Haughton  Lennox,  J. 

Hugh  Edward  Rose,  J. 

‘‘  “ William  Alexander  Logie,  J. 

“ John  Fosbery  Orde,  J. 
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MEMORANDA 


CALL  TO  THE  BAK. 


15th  April,  1920: 

Pincus  Phillips,  Hugh  John  Harkins. 

20th  May,  1920: 

John  Robert  Cartwright,  Robert  Michael  Willes  Chitty,  George 
Hughes  Lovatt,  William  Joseph  O’Brien,  Howard  Roger  Cluff, 
Robert  Broddy  Duggan,  Robert  Forsyth,  Ross  Stewart  Carpenter 
Stalker,  Leon  Joseph  Long,  Donald  Bruce  Menzies,  John  Mac- 
donald Burden,  Harold  Menzies  Jackson,  Clarence  Sparks  McKee, 
Alan  Foster  Telfer,  Vincent  Walter  Price,  Theodore  Francis  Pepler, 
Thomas  Lewis  Cory,  Cornehus  Anthony  Mulvihill,  Robert  Ivan 
Moore,  Edmund  Bradford  Titus,  James  Leighton  Ross,  Cyrus 
Frank  Moore,  Arthur  Stanley  Bourinot,  Ian  McLean  Macdonell, 
Hubert  C.  Myers,  James  McIntosh  Tutt,  Hugh  Adams  Sinclair, 
Stanley  Ernest  Buck,  Edwin  Arnold  Shaunessy,  Harold  Hamilton 
Gordon,  Herbert  Spencer  Wegg,  Malcolm  Huffman,  Edgar  Ran- 
dolph Ashall,  William  Reginald  Slee,  James  Warren  York,  Wilfred 
James  Pardo  Jenner,  Lawrence  Kent,  Wilham  Webster  McLaugh- 
lin, Hamilton  Cassels  junior,  Raymond  Lee  Hughes,  Frederick 
Goldwin  Gardiner,  Kenneth  John  Crocker,  George  Arthur  Porte 
Brickenden,  George  Meredith  Huycke,  Thomas  Haldane  Wickett, 
Wilfrid  Heighington,  WiUiam  Osmund  Gibson,  Kenneth  Vern 
Stratton,  Robert  Fortune  Inch,  Dougal  Peter  MacDougall,  Nor- 
man Frederick  Macdonald,  Charles  Alexander  Cameron,  Ernest 
Victor  McKague,  Wilfrid  Campbell  Milne,  Arthur  Herbert  Keith 
Russell,  William  Irving  Hearst,  Roland  Moffat,  Merrill  DesBrisay. 

17th  June,  1920: 

Raymond  Charles  O’Donoghue,  Russell  Maxwell  Best,  Frank 
Chfton  Teskey,  Dalton  McCarthy,  Lyle  Ramsey,  Thomas  Walker 
Whiteside,  Francis  Colloton  Quirk,  Fred  George  McAHster, 
Alton  LeRoy  Hanna,  Leslie  William  Gay,  Thomas  Charlebois, 
Adam  Alexander  Ingram,  John  Dalton  Bradford,  Talbot  Makin 
Clay,  John  Edward  McVeigh,  Arthur  LaPierre  Smoke,  Thomas 
John  Carley,  Wilham  Prescott  Harvie,  Graham  Thomas  Evans, 
George  Alexander  Drew,  Wilfrid  Crossen  James,  Garnet  Lehrle 
Ord,  Lome  Miller  Firth. 
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18th  September j 1920: 

Edward  Boyle  Dowdall,  John  Edward  Robinson,  Gordon  St. 
Clair  Balfour  Flett,  William  Michael  Egan,  Alfred  John  Sneath, 
Edward  Harold  Braund,  Joseph  Rosaire  Adjutor  Barrette,  Alex- 
ander Munro  Anderson,  Lee  Armstrong  Haun,  Roy  Lindsay 
Kellock,  Gladys  Verona  Taylor,  Vera  Alexandra  Robinson, 
Edward  James  McMurray,  John  deNavarre  Kennedy. 


ERRATA. 


Page  132,  catch  words,  line  3,  for  ‘'21”  read  “22.” 

Page  191,  line  3 from  top,  for  “1  Ph.”  read  “2  Ph.” 

Page  225,  line  9 from  top,  add  after  “62,”  2 Y.  & C.  Ch.  537,  57  R.R.  2()3. 
Page  248,  line  11  from  bottom,  for  “355”  read  “375.” 


CASES  REPORTED. 


A. 

American  Forest  Products 
Corporation,  Ke  Beaver 
Wood  Fibre  Co.  Limited 

and (App.  Div.)  66,  590 

American  National  Red 
Cross,  Geddes  Brothers  v. 

(App.  Div.)  163 

Ankorn  v.  Stewart 

. (App.  Div.)  478 

Anticknap  v.  City  of  St. 
Catharines.  . . (App.  Div.)  462 

B. 

Bailey  Cobalt  Mines  Limi- 
ted, Re.  . . . (App.  Div.)  13 

Ballard  v.  Money 

; (App.  Div.)  132 

Beatty,  Best  v. . (App.  Div.)  265 

Beatty,  Calvert  v 

(App.  Div.)  265 

Beaver  Wood  Fibre  Co. 
Limited  and  American  For- 
est Products  Corporation, 

Re (App.  Div.)  66,  590 


Benjamin,  Mushol  v 

(App.  Div.)  426 

Best  V.  Beatty. . (App.  Div.)  265 
Bird  V.  New  York  Life  Insur- 
ance Co 510 

Black  Lake  Asbestos  and 
Chrome  Co.  Limited,  Mc- 

Dougall  V 328 

Bonham  v.  Bonham 535 

Boone  v.  Martin  (App.  Div.)  205 


Bryans  v.  Peterson. 

(App.  Div.)  298 

Burton,  Canadian  Dyers  As- 


sociation Limited  v 259 

Burtwell,  Whitten  v 210 

C. 

Calvert  v.  Beatty. 

(App.  Div.)  265 


Canada  Permanent  Mort- 
gage Corporation,  Ernst 

Bros.  Co.  V 362 

Canadian  Copper  Co.,  Lin- 

dala  V (App.  Div.)  28 

Canadian  Dyers  Association 

Limited  v.  Burton 259 

Canadian  Pacific  R.W.  Co. 
and  Pere  Marquette  R.W. 

Co.,  Russell  Motor  Car 

Co.  Limited  v 

(App.  Div.)  598 

Castaldi  v.  Denison 

(App.  Div.)  237 

Christner,  Mason  & Risch 

Limited  v 52 

Commercial  Finance  Corpor- 
ation Limited  v.  Stratford  392 
Coppen,  Rex  v.(App.  Div.)  399 
Craig  (W.G.)  & Co.  Limited 


V.  Gillespie 529 

Croswell  v.  Daball. 354 


Curry,  Rex  ex  rel.  Dart  v. . . 
(Chrs.)  45 

D. 

Daball,  Croswell  v. 


354 


viii 

Delory  v.  Guyett, 

(App.  Div.)  137 

Denison,  Castaldi  v 

(App.  Div.)  237 

Dixon  V.  Grand  Trunk  R.W. 

Co.  (App.  Div.)  115 

Dominion  Bank  and  Bow- 

nas,  Kendrick  V 372 

Dominion  Permanent  Loan 

Co.,  Re. (App.  Div.)  87 

Dominion  Sugar  Co.  v.  Nor- 
thern Pipe  Line  Co .....  . 

(App.  Div.)  119 

Dover,  Township  of,  Re 
Union  Natural  Gas  Co.  of 
Canada  and. . (App.  Div.)  1 
Dovercourt  Land  Building 
and  Savings  Co.  v.  Dun- 
vegan  Heights  Land  Co. 

(Chrs.)  105 

Dunvegan  Heights  Land  Co. , 
Dovercourt  Land  Building 
and  Savings  Co.  V.. (Chrs.)  105 

E. 

Eddy,  Millmine  v 

(App.  Div.)  275 

Ellis  V.  Hamilton  Street  R. 

W.  Co ; 526 

Ernest  Bros.  Co.  v.  Canada 
Permanent  Mortgage  Cor- 
poration  362 

Esquesing,  Township  of, 
Noble  V. . (App.  Div.)  255,  520 

F. 

Frankford  Canning  Co.  and 
Presqu’Isle  Canning  Co., 
Oliver  v 


[voL. 

G. 

Geddes  Brothers  v.  Ameri- 


can National  Red  Cross. 

(App.  Div.)  163 

Giffin  V.  Simonton 49 

Gillespie,  W.G.  Craig  & Co. 

Limited  v 529 

Gloucester,  Township  of, 
Spratt  V.. . . . . (App.  Div.)  593 
Goodhue  Trusts,  Re 178 


Gorman  and  Coran,  Routley 

V (App.  Div.)  420 

Grand  Trunk  R.  W.  Co., 
Dixon  V. ....  . (App.  Div.)  115 
Grand  Trunk  R.  W.  Co., 

Sherlock  v 473 

Grand  Trunk  R.  W.  Co., 

Walker  v (App.  Div.)  439 

Gray  v.  Peterborough  Rad- 
ial R.W.  Co 540 

Guyett,  Delory  v 

(App.  Div.)  137 

H. 

Hagen,  Rex  v. (Chrs.)  384 

Hamilton,  City  of.  Re  Hy- 
dro-Electric Power  Com- 
mission of  Ontario  and. . 

, . (App.  Div.)  155 

Hamilton  v.  Hamilton 

(Chrs.)  359 

Hamilton,  Sparks  v 55 

Hamilton  Street  R.W.  Co., 

Ellis  V 526 

Harris  V.  Harris.  (App.  Div.)  321 

Harrison,  Kerrigan  v 

(App.  Div.)  548 
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CASES  REPORTED. 


IX 


Hart  V.  Toronto  General 
Trusts  Corporation 

Hinton  Avenue  Ottawa,  Re 
(App.  Div.) 

Hogan,  Rex  v (Chrs.) 

H^^dro-Electric  Power  Com- 
mission of  Ontario  and 
City  of  Hamilton,  Re ...  . 
(App.  Div.) 

J. 

Joyce  and  City  of  London, 
Re . (App.  Div.) 

K. 

Kaplan,  Rex  v (Chrs.) 

Kendrick  v.  Dominion  Bank 
and  Bownas 

Kerrigan  v.  Harrison 

(App.  Div.) 

Kozak,  Rex  v (Chrs.) 

L. 

Law  V.  City  of  Toronto.  . . . 

Lazard  Bros.  & Co.  v.  Union 

Bank  of  Canada 

(App.  Div.)  76, 

Lindala  v.  Canadian  Copper 
Co (App.  Div.) 

London  and  Western  Trust 
Co.,  Shields  V.  (App.  Div.) 

London,  City  of.  Re  Joyce 
and (App.  Div.) 

Lozina  and  Raolovich,  Par- 
lov  V 

M. 

McCarty,  Re . . . (App.  Div.) 

McConkey  Arbitration,  Re . 
(App.  Div.) 


McDougall  V.  Black  Lake 
Asbestos  and  Chrome  Co. 

Limited 328 

McMurphy,  City  of  Sarnia 

V (App.  Div.)  496 

Martin,  Boone  v.  (App.  Div.)  205 
Mason  & Risch  Limited  v. 

Christner 52 

Merrill  v.  Waddell 

(App.  Div.)  572 

Millmine  v.  Eddy 

(App.  Div.)  275 

Money,  Ballard  v 

(App.  Div.)  132 

Montreuil  v.  Ontario  Asphalt 
Block  Co. . (App.  Div.) . . . 227 
Morrow  V.  Morgan... (Chrs.)  97 

Morrow  v.  Morrow 

(App.  Div.)  222 

Mushol  V.  Benjamin 

(App.  Div.)  426 

N. 

New  York  Life  Insurance 

Co.,  Bird  V 510 

Noble  V.  Township  of  Es- 
quesing. . (App.  Div.)  255,  520 
Northern  Pipe  Line  Co.,  Do- 
minion Sugar  Co.  v 

(App.  Div.)  119 

0. 

Oliver  v.  Frankford  Canning 
Co.  and  PresquTsle  Can- 
ning Co 43 

Ollikkila,  ‘Rex  v.(App.  Div.)  263 
Ontario  Asphalt  Block  Co., 
Montreuil  v. . (App.  Div.)  227 


387 

556 

243 

155 

335 

no 

372 

548 

378 

251 

608 

28 

174 

335 

376 

285 

411 
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P. 

Parlov  V.  Lozina  and 

Raolovich...  

Parry  v.  Parry (Chrs.) 

Pennett,  Rotman  v 

Peterborough  Radial  R.W. 

Co.,  Gray  v 

Peterson,  Bryans  v 

(App.  Div.) 

Pollock,  Rex  V. . (App.  Div.) 
Port  Arthur  Waggon  Co. 
Limited,  Re. . (App.  Div.) 

R. 

Rex  V.  Coppen. . (App.  Div.) 


Rex  V.  Hagen (Chrs.) 

Rex  V.  Hogan (Chrs.) 

Rex  V.  Kaplan.. (Chrs.) 

Rex  V.  Kozak (Chrs.) 


Rex  V.  011ikkila.(ApD.  Div.) 
Rex  V.  Pollock. . (App.  Div.) 
Rex  V.  Thompson  Manufac- 
turing Co.  Limited . 

(Chrs.) 

Rex  V.  Zura. . . . (App.  Div.) 
Rex  ex  rel.  Dart  v.  Curry.  . 

(Chrs.) 

Rogers,  Re 

Ross  V.  Scottish  Union  and 
National  Insurance  Co. . . 

(App.  Div.) 

Rotman  v.  Pennett. ....... 

Routley  v.  Gorman  and 

Coran (App.  Div.) 

Russell  Motor  Car  Co.  Limi- 
ted V.  Canadian  Pacific 
R.W.  Co.  and  Pere  Mar- 
quette R.W.  Co 

(App.  Div.) 


[voL. 

S. 

St.  Catharines,  City  of, 
Anticknap  v. . (App.  Div.)  462 
Sarnia,  City  of,  v.  Mc- 

Murphy (App.  Div.)  496 

Schmidt  v.  Wilson  & Can- 

ham  Limited 194 

Scottish  Union  and  National 
Insurance  Co.,  Ross  v.  . . 

(App.  Div.)  308 

Shelden’s  Case. . (App.  Div.)  565 
Sherlock  v.  Grand  Trunk  R. 

W.  Co 473 

Shields,  Re,  Shields  v.  Lon- 
don and  Western  Trust 

Co (App.  Div.)  174 

Simonton,  Giffin  v 49 

Smith  V.  Upper  Canada  Col- 
lege   37 

Solicitor,  Re 522 

Sparks  v.  Hamilton 55 

Spratt  V.  Township  of 
Gloucester. . . . (App.  Div.)  593 
Squires  v.  Toronto  R.W.  Co. 

(App.  Div.)  613 

Stewart,  Ankorn  v 

(App.  Div.)  478 

Stratford,  Commercial  Fi- 
nance Corporation  Limi- 
ted V. 392 

T. 

Thompson  Manufacturing  . 

Co.  Limited,  Rex  v 

...(Chrs.)  103 

Toronto,  City  of.  Law  v. . . . 251 
Toronto  General  Trusts  Cor- 
poration, Hart  V . 387 


376 

217 

433 

540 

298 

616 

565 

399 

384 

243 

no 

378 

263 

616 

103 

263 

45 

82 

308 

433 

420 

598 
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XI 


Toronto  R.W.  Co.,  Squires 

V (App.  Div.)  613 

Tudhope’s  Case. (App.  Div.)  565 

U. 

Union  Bank  of  Canada, 
Lazard  Bros.  & Co.  v.  . . . 

(App.  Div.)  76,  608 

Union  Natural  Gas  Co.  of 
Canada  and  Township  of 

Dover,  Re (App.  Div.)  1 

Upper  Canada  College, 
Smith  V 


W. 

Waddell,  Merrill  v. . . 

• (App.  Div.)  572 

Walker  v.  Grand  Trunk  R. 

W.  Co (App.  Div.)  439 

Whitten  v.  Burtwell 210 

Wilson  & Canham  Limited, 
Schmidt  v 194 

Z. 

Zura,  Rex  v. . . . (App.  Div.)  263 
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CASES  CITED 


A. 

Name  of  Case. 

Adams  v.  Barry 

Adams  v.  Glen  Falls  Insurance  Co 

iEtna  Life  Insurance  Co.  v.  Green. 

Agra  and  Masterman’s  Bank,  In  re 

Aldrich  v.  Cooper 

Alexander  v.  Automatic  Telephone  Co . . 

Alexander  v.  Gardner 

Ambrose  v.  Fraser. . 

Anderson  v.  Municipality  of  South  Van- 
couver   

Anglo-Russian  Merchant  Traders  Limited 
and  John  Batt  & Co.  (London) 

Limited,  In  re, 

Angus  V.  Bedford 

Appleby  v.  Myers 

Arnold  v.  Dresser 

Ashworth  v.  Wells 

Athill,  In  re,  Athill  v.  Athill 

Attorney-General  v.  Baliol  College  Oxford 
Attorney-General  v.  Hooper 

' B. 

Badenach  v.  Inglis 

Bailey  v.  King 

Bailey  Cobalt  Mines  Limited,  Re 

Bain  v.  Fothergill 

Bank  of  South  Australia,  In  re 

Bank  of  Toronto  v.  McDougall. 

Bannister  v.  Thompson 

Barker  v.  Greenwood 

Bate  V.  Hooper 

Bawden  v.  London  Edinburgh  and 

Glasgow  Assurance  Co 

Baxter  v.  Kerr 

Becher  v.  Town  of  Amherstburgh. ...... 

Bedson’s  Trusts,  In  re 

Beevor  v.  Simpson 

Belanger  v.  Belanger *. 

Belcher  v.  Williams 

Bell  V.  Town  of  Westmount 

Bellerby  v.  Rowland  & Marwood’s 

Steamship  Co.  Limited 

Bernina,  The 

Bernstein  v.  Lynch . 

Betts  V.  Doughty 

Bickford  v.  Chatham 

Bidden  Brothers  v.  E.  Clemens  Horst  Co . 

Biehn  v.  Biehn 

Bird,  In  re 

Black  V.  Canadian  Copper  Co 


Where  Reported.  Page 
2 Coll.  285 494 

37  O.L.R.  1,  31  D.L.R.  166..  309 

38  U.C.R.  459 151 

L.R.  12  Eq.  509,  note 20 

8 Ves.  382,  1 W.  & T.L.C.  36, 

362,  370 

[1900]  2 Ch.  56 570 

I Bing.  N.C.  671 580 

14  O.R.  551 265,  271 

45  Can.  S.C.R.  425 

496,498,  506,509 

[1917]  2 K.B.  679 ...194,200 

II  M.  & W.  68 591 

L.R.  2 C.P.  651 551 

8 Allen  (90  Mass.)  435 58 

78L.T.R.  136 582 

16Ch.  D.  211 303 

9 Mod.  407 228 

[1893]  3 Ch.  483 121,  122,  127 


29  O.L.R.  165,  10  D.L.R.  294, 

14  D.L.R  109 50,  51 

27  A.R.  703 133 

16  0.W.N.  342 13 

L.R.  7 H.L.  158.  .433,  436,  437,  438 

[1895]  1 Ch.  578 567 

15  U.C.C.P.  475. . 529,  532,  533,  534 
29  O.L.R.  562,  15  D.L.R.  733, 

32  O.L.R.  34,  20  D.L.R.  512 

132,  133,  134,  136 

2Y.  &C.  Ex.  414 141,  142 

5 DeG.  M.  & G.  338 485 

[1892]  2 Q.B.  534 519 

23  Gr.  367 277 

23  U.C.C.P.  602 65 

28  Ch.  D.  523.. 412,419 

Taml.  69 306 

24  O.L.R.  439 50 

45Ch.  D.  510 177 

Q.R.  15  S.C.  580 351 

[1902]  2 Ch.  14' 567 

13  App.  Cas.  1 115,  117,118 

28  O.L.R.  435,  13  D.L.R.  134 

540,  546 

5 P.D.  26 305 

14  A.R.  32,  16  Can.  S.C.R.  235.  499 

[1911]  1 K.B.  214,  934 202 

18  Gr.  497 324,  327 

[1901],!  Ch.  916 485 

12  0.W.N.  243 28 
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Name  of  Case. 

Black  V.  City  of  Calgary 

Blackburn  Bobbin  Co.  Limited  v.  T.  W. 

Allen  & Sons  Limited 

Blumberg  v.  Life  Interests  and  Rever- 
sionary Securities  Corporation 

Boaler  v.  Holder 

Bole  Grain  Co.  v.  Canadian  Pacific  R.W. 

Co 

Bondy  v.  Sandwich  Windsor  and  Am- 

herstburg  R.W.  Co 

Borthwick  v.  Young 

Bouts  V.  Ellis 

Bowes  V.  City  of  Toronto 

Boyce  v.  Paddington  Borough  Council . . 

Boyd  V.  Great  Northern  R.W.  Co 

Boyd  V.  L.  H.  Quinn  Co 

Boyes,  In  re,  Boyes  v.  Carritt 

Bradford  Banking  Co.  v.  Briggs 

Bradley  v.  Barber 

Bradshaw  v.  Conlin. 

Bragg  V.  Oram 

Brandt  (H.O.)  & Co.  v.  H.  N.  Morris  & 

Co.  Limited 

Brandt’s  (William)  Sons  & Co.  v.  Dunlop 

Rubber  Co 

Brantford  Electric  and  Power  Co.  and 

Draper,  Re 

“Bravo,”  The 

Brecknock  and  Abergaveny  Canal  Navi- 
gation Co.  V.  Pritchard 

Brenner  v.  Consumers  Metal  Co ..... . . . 

Brewster  v.  Kitchell 

Bridge  v.  Wain 

Bridges  v.  Garrett 

Briggs  V.  Union  Street  R.  Co 

Bright  V.  Boyd 

Bright  V.  River  Plate  Construction  Co . . 

Brightman  & Co.  Limited  v.  Tate 

British  Columbia  Electric  R.W.  Co. 

Limited  v.  Loach 

British  Columbia  Electric  R.W.  Co. 

Limited  v.  Stewart 

British  Westinghouse  Electric  and  Manu- 
facturing Co.  V.  Underground  Elec- 
tric Railways  Co.  of  London 

Britton  v.  Milsom 

Brown  v.  Toronto  General  Trusts  Cor- 
poration   

Bryant  v.  La  Banque  du  Peuple 

Bidkley  v.  Wilford 

Bullock  V.  Dommitt 

Burdick  v.  Garrick 

Butterknowle  Colliery  Co.  Limited  v. 
Bishop  Auckland  Industrial  Co- 
operative Co.  Limited 


Where  Reported.  Page 
24  D.L.R.  55 614 


[1918]  2 K.B.  467 129 

[1897]  1 Ch.  171 141,  142,  152 

54L.T.R.  298 317 

24  Can.  Ry.  Cas.  25 604 


24  0.L.R.  409 450 

12  A.R.  671 578,  589 

17.  Beav.  121,  4 DeG.  M.  & G. 

243 374 

11  Moo.  P.C.  463 279 

[1903]  1 Ch.  109,  [1903]  2 Ch. 

[1895]  2 LR.  555 . . . . . . . . . . . . 453 

17  Misc.  (N.Y.)  278 203 

26  Ch.  D.  531 305 

12  App.  Cas.  29 609 

30  O.R.  443 219 

40  O.L.R.  494,  39  D.L.R.  86 

...210,  215 

46  O.L.R.  312,  50  D.L.R.  623 . . 219 

[1917]  2 K.B.  784 194,  200 

[1905]  A.C.  454 268 

28  O.R.  40,  24  A.R.  301 414 

29  Times  L.R.  122 354,  358 


6 T.R.  750 549 

41  O.L.R.  534,  41  D.L.R.  339 

; . . .195,  202 

1 Salk.  198 554 

1 Stark.  504 589 

L.R.  4 C.P.  580,  L.R.  5 C.P. 

451 141,  142,  144,  150,  151 

148  Mass.  72 613,  616 

1 Story  R.  478,  2 Story  R.  605 

’ 228  235 

[1900]'2  Ch.'  835’.  ’. '. '.  ’.  ’.  ’.  ’.  ’.  .252;  254 
[1919]  1 K.B.  463 120,  128 

[1916]  1 A.C.  719,  23  D.L.R.  4. . 117 


[1913]  A.C.  816,  14  D.L.R.  8 . . 351 


[1912]  3 K.B.  128,  [1912]  A.C. 

673 52,  53,  411,  413,  415,  584 

19  A.R.  96 58 


32  O.R.  319 372,  375 

[1893]  A.C.  170 285,  296 

2 Cl.  & F.  102 , 306 

2 Chit.  608 549 

L.R.  5 Ch.  233..  485 


[1906]  A.C.  305 122 
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Name  of  Case. 

Buxton  V.  Baiighan 

Buxton  V.  North  Eastern  R.W.  Co, 


Where  Reported.  Page 

6 Car.  & P.  674 396 

L.R.  3 Q.B.  549 545 


C.  . 


Cambrian  Mining  Co.,  Re 

Campbell  v.  Holyland ; 

Campbell  v.  McKerricher 

Canada  Alantic  R.W.  Co.  v.  Henderson . . 
Canada  Woollen  Mills  Limited,  In  re.. . . 
Canadian  Gas  Power  and  Launches 

Limited  v.  Schofield 

Canadian  Lake  and  Ocean  Navigaftion 

Co.  Limited  v.  The  ‘‘Dorothy” 

Canadian  Pacific  R.W.  Co.  v.  Blain 

Canadian  Pacific  R.W.  Co.  v.  City  of 

Toronto 

Canadian  Pacific  R.W.  Co.  v.  Hay 

Canadian  Sand  and  Gravel  Co.  v.  The 
“Key  West” 

Carrick  v.  Smith 

Carroll  v.  Erie  County  Natural  Gas  and 

Fuel  Co.  . . 

Carroll  v.  Provincial  Natural  Gas  and 

Fuel  Co.  of  Ontario 

Carver  v.  Bowles 

Catalano  & Sansonfe  v.  Cuneo  Fruit  and 
Importing  Co 

Cattlin  V.- Brown.  

Catton  V.  Banks 

Central  Bank  v.  Allen 

Chandler  v.  Gibson 

Chantler  v.  Robinson 

Chapman  v.  Great  Western  R.W.  Co . . . 

Charles,  Ex  p 

Churchill  (Lord),  In  re 

City  Bank  V.  Young 

Clarey  v.  Ottawa  Electric  R.W.  Co 

Clemient  v.  Cheesman 

Clergue  v.  Plummier 


48  L.T.R.  114 13,  20,  21,  24,  25 

7 Ch.  D.  166 105,  108 

6 O.R.  85 223,  324,  327 

29  Can.  S.C.R.  632 117 

9  0.L.R.  367 24 


15  O.W.R.  847 


399 


Cobalt,  Town  of,  v.  Temiskaming  Tele- 
phone Co 


Cockburn  v.  Ashland  Lumber  Co. 
Coe  V.  Clay 


Cohen,  Re,  Cohen  v.  Cohen 

Colonial  Loan  and  Investment  Co.  v. 

Longley 

Coltness  Iron  Co.  v.  Black 

Commercial  Bank  of  Windsor  v.  Morrison 

Com^mon  v.  McArthur 

Coniagas  Mines  Co.  and  Town  of  Cobalt, 

In  re 

Conlan  v.  Carlow  County  Council 

Conmee  v.  North  American  Railway 
Contracting  Co 


10  Can.  Ex.  C.R.  163 354,  356 

34  Can.  S.C.R.  74 614 

1 O.W.R.  255 337 

58  Can.  S.C.R.  283  ......... . 453 

38  D.L.R.  682,  16  Can.  Ex. 

C.R.  294 354,  357 

34  U.C.R.  389 228 

29  Can.  S.C.R.  591 ..  . .312,  315,  320 

26  Can.  S.C.R.  181 315 

2 Russ.  & Myl.  301 187,  188 

46  O.L.R.  160,  49  D.L.R.  610 
589,  590 

11  Hare  372 , 184 

[1893]  2 Ch.  221 177 

16  Me.  41 62 

2 O.L.R.  442.. 229 

4 Ex.  163... 465 

5 Q.B.D.  278. 602 

L.R.  13  Eq.  638 159 

39  Ch.  D.  174 205,  208 

43  N.H.  457 424 

38  O.L.R.  308 614 

27Ch.  D.  631 374 

37  O.L.R.  432,  38  O.L.R.  54 

387,  390 

59  Can.  S.C.R.  62,  47  D.L.R. 

301 ...  352 

54Wis.  619 204 

30  R.R.  699,  5 Bing.  440,  3 
Moo.  & P.  57,  7 L.J.O.S. 

C.P.  162 435 

60  Sol.  Jour.  239 190 

,13  O.W.R.  388 229 

6 App.  Cas.  315 3,  5,  12 

32  Can.  S.C.R.  98 536,  539 

29  Can.  S.C.R.  239 566 

15  O.L.R.  386 4,  5 

[1912]  2 I.R.  535 267 

13  P.R.  433 45,  48 
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Name  of  Case. 


Where  Reported.  Page 


Connecticut  Fire  Insurance  Co.  v. 

Kavanagh 

Connell’s  Settlement,  In  re 

Cook  V.  Ricketson 

Coop  V.  Robert  Simpson  Co 

Cooper,  Ex  p 

Cooper  V.  Wandsworth  Board  of  Works . . 
Corbett  v.  South  Eastern  and  Chatham 
Railway  Companies’  Managing  Com- 
mittee  

Cormack  v.  Digby 

Coupe  V.  Collyer 

Cousineau  v.  City  of  London  Fire  Insur- 

V ance  Co 

Crane  v.  Boltenhouse 

Crim  V.  Fleming 

Crooks  V.  Crooks 

Cropper  v.  Smith ! 

Croskey  v.  Bank  of  Wales 

Croydon  Gas  Co.  v.  Dickinson 

Crozier  Stephens  & Co.  v.  Auerbach .... 

Currie’s  Settlement,  In  re. 

Curtis  V.  Old  Monkland  Conservative 
Association 


[1892]  A.C.  473 309 

[1915]  1 Ch.  867 493 

[1901]  A.C.  588 120,  123,  129 

42  0.L.R.  488,  42  D.L.R.  626.  117 

11  Ch.  D.  68 602 

14  C.B.N.S.  180 120,  121,  127 


[1906]  2 Ch.  12..  . . 

/. . 341 

9I.R.C.L.  557.... 

544 

62  L.T.R.  927 

'..  142 

15  O.R.  329 

309 

4 N.B.R.  581 

151 

101  Ind.  154 

424 

4Gr.  615 

41 

26  Ch.  D.  700 

309 

4 Giff.  314 

570 

2 C.P.D.  51 

307 

[1908]  2 K.B.  161... 

202 

[1910]  1 Ch.  329...  . 

493 

[1906]  A.C.  86..  ..  .. 

. . 156,  159,  161 

D. 


Dadswell  v.  Jacobs 34  Ch.  D.  278. 317 

Daniels  v.  Noxon 17  A.R.  206 450 

Davidson  v.  Waterloo  Mutual  Fire  Insur- 
ance Co 9 0.L.R.  394 309 

Davies  v.  Price 6 L.T.R.  713,  34  L.  J.Q.B.  8 . . . . 73 

Davis  V.  Curry [1918]  1 K.B.  109 618,  624,  625 

Davis  (D.)  & Sons  Limited  v.  Taff  Vale 

R.W.  Co [1895]  A.C.  542 341,  343 

Deedes  v.  Graham. 20  Gr.  258. 187 

Delorme  v.  Cusson 28  Can.  S.C.R.  66 229 


D’Eye  v.  Toronto  R.W.  Co 3 O.W.N.  38,  20  O.W.R.  5.  . . 614 

Dominion  Permanent  Loan  Co.,  Re 47  O.L.R.  87,  52  D.L.R.  282. . 566 

Doughty  V.  Bull 2 P.  Wms.  320 '. 488 

Dowdy  V.  General  Animals  Insurance  Co . 33  O.L.R.  258,  21  D.L.R.  492.  519 

Duell  V.  Oxford  Knitting  Co 42  O.L.R.  408 359,  360,  361 

Duffield  V.  Peers 37  O.L.R.  652,  32  D.L.R.  339 

540,544 

Dugas  V.  City  of  St.  Catharines ........  17  O.W.N.  361 463 

Dungannon  v.  Smith 12  Cl.  & F.  546 184 

Dunkirk  Colliery  Co.  v.  Lever 9 Ch.  D.  20 52,  54,  584 

Dunlop  Pneumatic  Tyre  Co.  v.  Selfridge 

and  Co.  Limited. [1915]  A.C.  847 - 266,  272 

Durham  Brothers  v.  Robertson [1898]  1 Q.B.  765 268 

Durst  V.  Burton 47  N.Y.  167 203 


E. 

E.  Clemens  Horst  Co.  v.  Biddell  Brothers.  [1912]  A.C.  18 202 

Eastv.  Clarke 33  O.L.R.  624,  23  D.L.R.  74 

' 205,  206 

Eberts  v.  The  King 47  Can.  S.C.R.  1,  7 D.L.R.  538.  402 

Eckersley  v.  Mersey  Docks  and  Harbour 

Board [1894]  2 Q.B.  667 252,  254 

Edmands  v.  Best 7 L.T.N.S.  279 609 
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Egbert  v.  National  Crown  Bank. 
Eliot,  Re 


Ellesmere  Brewery  Co.  v.  Cooper 

Ellis  V.  Ellis 

Empress  Engineering  Co.,  In  re 

Erie  County  Natural  Gas  and  Fuel  Co. 

V.  Carroll 

“Ettrick,”  The 


Where  Reported.  Page 
[1918]  A.C.  903,  42  D.L.R.  326 
298,  305,  307 

4 O.W.N.  1198,  11  D.L.R.  34 
179,  184 

[1896]  1 Q.B.  75 305 

5 O.W.N.  561,  15  D.L.R.  100 . . 485 

16  Ch.  D.  125 272 

[1911]  A.C.  105 308,315 

6 P.D.  127 358 


F. 


Falle  and  Corporation  of  Tilsonburg,  Re. . 

Fane,  In  re,  Fane  v.  Fane 

Faulkner  v.  Faulkner 

Faviell  v.  Eastern  Counties  R.W.  Co 

Ferguson  v.  Wilson 

Finch  V.  Gilray 

FitzGibbon  v.  McNeill 

Flamank,  In  re,  Wood  v.  Cock 

Fleet  V.  Managers  of  the  Metropolitan 
Asylmris  District 

Fleming  v.  Town  of  Sandwich 


Florence  Mining  Co.  Limited  v.  Cobalt 

Lake  Mining  Co.  Limited 

Foley  V.  Township  of  East  Flamborough.. 

Follick  V.  Wabash  R.R.  Co 

Forster  v.  Baker - 

Foss  V.  Harbottle 

Foster  v.  Wright 

Fraser  v.  Imperial  Bank  of  Canada 

Freehold  Loan  and  Savings  Co.  v.  Bank 

of  Commerce 

Frost  V.  Knight 


23  U.C.C.P.  167 558 

[1913]  1 Ch.  404 179,  183 

23  O.R.  252 266,  272 

2 Ex.  344 67,  74,  252,  254 

L.R.  2 Ch.  77 534 

16  A.R.  484 205,  206,  207 

[1908]  1 I.R.  1 186 

40  Ch.  D.  461 387,  391 

“The  Times,”  3rd  March,  .1886 
28,30 

44  O.L.R.  514,  46  D.L.R.  613 
498,  503,  506,  509 

18  O.L.R.  275,  43  O.L.R.  474 . 470 

26  A.R.  43 117,  440 

45  O.L.R.  528 439,  449,  450 

[1910]  2 K.B.  636 274 

2 Hare  461 279 

4 C.P.D.  438 550 

47  Can.  S.C.R.  313 \ 609 

44  U.C.R.  284 529,  533 

L.R.  7 Ex.  Ill 163,  167,  171 


G. 


Gale,  In  re 

Gandy  v.  Gandy 

Gandy  v.  Jubber 

Gardner  v,  Lucas 

Garland  v.  Carlisle . . 

Garson  v.  Empire  Manufacturing  Co. 

Limited 

Gas  Light  and  Coke  Co.  v.  Towse.  ..... 

Gemmill  v.  Macalister 

Georgetown,  Village  of,  v.  Stimson 

Gerrard  v.  Butler 

Gibson,  In  re 

Gillmore  v.  Shooter 

Godfrey  v.  Cooper 

Godson  V.  Burns  & Co 

Goldsmid  v.  Tunbridge  Wells  Improve- 
ment Commissioners 

Gompertz  v.  Gompertz 

Gorris  v.  Scott 

Graham  v.  Crouchman 


22  Ch.  D.  820 

485 

30  Ch.  D.  57 

272 

5B.  &S.  78 

465 

3 App.  Cas.  582.  . . . . 

39 

4 Cl.  & F.  693 

290 

18  O.W.N.  2 

578 

35  Ch.  D.  519 

433,  437 

7 L.T.R.  841 

306 

23  O.R.  33 

499 

20  Beav.  541 

187,  192 

L.R.  7 Ch.  52 

..  ...222,  225 

2 Mod.  310 

37,41 

46  O.L.R,  565 

117 

58  Can.  S.C.R.  404,  46  D.L.R. 

97 

414 

L.R.  1 Ch.  349 28,  32 

2 Ph.  107 189,  191 

L.R.  9 Ex.  125 . .451,  545 

41  O.L.R.  22,  39  D.L.R.  284 . . 268 


B — 47  o.L  R. 


XVlll 


ONTARIO  LAW  REPORTS. 


[vOL. 


Name  op  Case. 

Grainger  v.  Order  of  Canadian  Home 

Circles 

Grainger  & Son  v.  Gough 

Grand  Trunk  R.W.  Co.  v.  Hainer 

Grand  Trunk  R.W.  Co.  v.  McKay 

Grand  Trunk  R.W.  Co.  v.  Mayne 

Grantham  v.  Powell 

Graves  v.  Clark 

Great  Northern  Insurance  Co.  v.  Whitney 


Grebert-Borgnis  v.  Nugent . . 
Green  v.  All  Motors  Limited, 


Green  and  Balfour  Arbitration,  Re. 


Groves  v.  Lord  Wimborne . 

Gummerson  v.  Banting 

GwinneU  v.  Earner 


H. 

Hadley  v.  Baxendale 

Haggert  Bros.  Manufacturing  Co.,  In 

re,  Peaker  and  Runions’  Case 

Hall  V.  Grand  Trunk  R.W.  Co 

Hall  V.  Wright 

Hallam  (John)  Limited  v.  Bainton 

Ham  V.  Grand  Trunk  R.W.  Co. 

Hamilton  v.  Desjardins  Canal  Co 

Hammond  & Co.  v.  Bussey 

Hancock  v.  Watson 


Harris  v.  Harris 

Harris  v.  Perry  & Co . 

Harty  v.  Gooderham 

Harvey  v.  Facey 

Hastings  Mutual  Fire  Insurance  Co,  v. 

Shannon 

Heasman  v.  Pearse 

Heilbutt  V.  Hickson 

Henderson  v.  Astwood 

Henderson  v.  Henderson 

Henderson  v.  Killey 

Henderson  v.  Strang 

Henry  Coxon,  The 

Heyworth  v.  Hutchinson 

Hill  V.  Broadbent 

Hillock  V.  Sutton 

Hine  Brothers  v.  Steamship  Insurance 
Syndicate  Limited 

Hitchings  and  Coulthurst  Co.  v.  Northern 
Leather  Co.  of  America  and  Doush- 

kess 

Hodgkinson,  In  re 

Hodgson  V.  Shaw 

Hogg  V.  Parochial  Board  of  Auchter- 

muchty 

Hohenzollern  Co.  and  City  of  London 
Contract  Corporation  Arbitration, 
Re. 


Where  Reported.  Page 

44  0.L.R.  53 42 

[1896]  A.C.  325 159 

36  Can.  S.C.R.  180 449 

34  Can.  S.C.R.  81 

439,  445,  449,  450 

56  Can.  S.C.R.  95 453 

10  U.C.R.  306 40,  41 

6 Blackford  (Ind.)  194.  . . .536,  539 

57  Can.  S.C.R.  543,  44  D.L.R. 

433 511,  519 

15Q.B.D.  85 586 

[1917]  1 K.B.  625 

392,  395,  396,  397 

63  L.T.R.  97,  325 

67,  69,  71,  72,  73,  590,  591,  593 

[1898]  2 Q.B.  402 545 

18  Gr.  516 228,  235 

L.R.  10  C.P.  658 463,  466 


9 Ex.  341 578,  585,589 

19  A.R.  582. 566 

34  U.G.R.  517 602 

E.B.  & E.  746 549 

45  O.L.R.  483,  48  D.L.R.  120 

. .576,  578,  580,  589 

IIU.C.C.P.  86 461 

1 Gr.  1,  21. 279 

20  Q.B.D.  79 590 

[1902]  A.C.  14 

179, 186, 190, 191, 479, 485, 488, 493 

29  Beav.  107 485 

[1903]  2 K.B.  219 376,  377 

31  U.C.R.  18 259,  261 

[1893]  A.C.  552 259,260 

2 Can.  S.C.R.  394 519 

L.R.  7 Ch.  275.... 184 

L.R.  7 C.P.  438 578 

[1894]  A.C.  150 228,  236 

3 Hare  100 313 

17A.R.  456.. 272 

45 O.L.R.  215,  48  D.L.R.  606..  567 

3 P.D.  1^6 387,  389 

L.R.  2 Q.B.  447 . . 591 

25  A.R.  159 83,  86 

2 O.R.  548 321,  324,  327 

72  L.T.R.  79 

137, 141, 142, 146, 151,  155 


[1914]  3 K.B.  907 536,  538 

[1895]  2 Ch.  190 609 

3Myl.  &K.  1831 209 


7 R.  (Ct.  of 


54  L.T.R.  596. 


Cas.)  986.  . . 
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Holme  V.  Brunskill 

Hooper  and  Co.  v.  Balfour  Williamson 

and  Co 

Hopkins  v.  Appleby • 

Horan  v.  MacMahon 

Horne  v.  Midland  R.W.  Co 

Horridge  v.  Mackinson 

Houghton  V.  Rice 

Howard  v.  Baillie 

Howard  v.  Digby 

Howell  V.  Coupland 

Hoylake  R.W.  Co.,  In  re,  Ex  p.  Littledale. 
Hubbersty  v.  Manchester  Sheffield  and 

Lincolnshire  R.W.  Co 

Hull  and  Lady  Meux,  In  re 

Hull  and  Selby  Railway,  In  re 

Hunter  v.  Stewart 

Husey  v.  Gas  Light  and  Coke  Co 

Hutchison  v.  Crutcher 

Hutson  V.  City  of  Regina 


Where  Reported.  Page 
3 Q.B.D.  495 305 

62L.T.R.  646 591 

1 Stark.  (N.P.C.)  477... ......  580 

17  L.R.  Ir.  (Ch.)  641 306 

L.R.  8 C.P.  131 586 

84  L.J.N.S.K.B.  1294 466 

54  N.E.  Repr.  843 135 

2 H.  Bl.  618 296 

2 Cl.  & F.  634 223,  225 

L.R.  9 Q.B.  462,  1 Q.B.D.  258 

548,  549,  551 

L.R.  9 Ch.  257 568 

8B.  &S.  420 570 

[1905]  1 K.B.  588 549 

5 M.  & W.  327 550,  555 

4DeG.  F.  & J.  168 314 

18  Times  L.R.  299 121 

98  Tenn.  421 62 

14  D.L.R.  372 463 


I. 

Her  V.  Her. 9 O.R.  551 223 

Imperial  Mercantile  Credit  Association, 

In  re L.R.  12  Eq.  504 20,  24 

Inglis  and  City  of  Toronto,  In  re 9 O.L.R.  562 278 

Ingram,  Re 42  O.L.R.  95 83,  86 

Ireland  v.  Livingston ' L.R.  5 H.L.  395 202 

J. 

Jackson  v.  Munster  Bank.  13  L.R.  Ir.  118 333,  334 

Jibb  V.  Jibb 24  Gr.  487 324,  327 

Joel  V.  Law  Union  and  Crown  Insurance 

Co [1908]  2 K.B.  863 519 

Johnstone  v.  Rogers 30  O.R.  150 259,  260 

Johnstone  v.  Milling 16  Q.B.D.  460 163,  170,  172 

Jones  V.  Just L.R.  3 Q.B.  197 582 

Jones  V.  Township  of  Tuckersmith 33  O.L.R.  634,  23  D.L.R.  569, 

45  O.L.R.  67,  47  D.L.R.  684 
277,278,337,557,558 

K. 


Kampf  V.  Jones 

Karavias  v.  Callinicos 

Kaye  v.  Croydon  Tramways  Co 

Keene  v.  Thomas 

Kellett  V.  Kellett 

Kemp  V.  City  of  Toronto 

Kendall,  Ex  p 

King  V.  Matthews 

King,  Township  of,  v.  Beamish. 

Kingston,  City  of,  v.  Canada  Life  Assur- 
ance Co 

Kingston,  City  of,  v.  Kingston  Electric 

R.W.  Co 

Knight  and  Tabernacle  Permanent  Build- 
ing Society,  In  re 


2 Keen  756 187 

[1917]  W.N.  323 376,  377 

[1898]  1 Ch.  358 333,  334 

[1905]  1 K.B.  136 397 

L.R.  3 H.L.  160 189 

21  D.L.R.  833 499 

17  Ves.  514 362,  369 

5 O.L.R.  “228 277 

36  O.L.R.  325,  30  D.L.R.  116 . . 325 

19  O.R.  453 4 


25  A.R,  462 341 

[1892]  2 Q.B.  613 414 
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Name  of  Case. 

Lacons  v.  Warmoll 

Lake  Erie  and  Detroit  River  R.W.  Co.  v. 

Sales 

Lake  Ontario  and  Bay  of  Quinte  Steam- 
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Spencer  v.  Canadian  Pacific  R.W.  Co . . . . 
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[APPELLATE  DIVISION.] 

Re  Union  Natural  Gas  Co.  of  Canada  and  Township  of  Do\'er. 


Assessment  and  Taxes — Income  Assessment  of  Oil  and  Gas  Company — Method 
of  Assessment — Deductions  from  Gross  Income  Derived  from  Operation  of 
Wells — Assessment  Act,  sec.  4-0  (6) — Income  from  “Mine  or  Mineral  TForA:” 
— Separate  Assessment  of  Income  from  each  Well — “Income” — Sec.  2 (e) 
of  Act — Cost  of  Operating — Losses  in  Previous  Years — Cost  of  Drilling 
New  Wells — Capital  Expenditures. 

“The  income  from  a mine  or  mineral  work  shall  be  assessed  by  and  the  tax 
leviable  thereon  shall  be  paid  to  the  municipality  in  which  such  mine  or 
mineral  work  is  situate.  Provided  that  the  assessment  on  income  from 
each  oil  or  gas  well  operated  at  any  time  during  the  year  shall  be  at  least 
$20:”  Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  40  (6),  under  the  heading 
“Valuation  of  Lands.”  By  sec.  2 (e)  of  the  Act,  “income,”  as  applied  to 
a commercial  business,  is  the  profit  derived  from  it,  and  includes  the  profit 
or  gain  from  any  source : — 

Held,  that  sec.  40  (6)  applies  to  mines  or  mineral  works  that  are  being  oper- 
ated; and  each  gas  or  oil  well — ^being  a mine  or  mineral  work — is  to  be 
treated  as  a separate  entity,  and  the  income  from  it  is  to  be  separately  assessed. 
It  is  not  the  income  from  the  business  carried  on,  but  the  income  from  the 
mine  or  mineral  work,  that  is  to  be  assessed. 

The  company  was  assessed  for  the  year  1919  for  the  taxable  income,  including 
Government  bonus,  derived  in  1918  from  two  oil  and  gas  wells.  The 
assessment  was,  upon  appeal,  reduced  by  deducting  from  the  gross  income 
derived  from  the  operation  of  the  two  wells  the  amount  paid  by  way  of 
royalty  to  the  owner  of  the  land,  under  the  terms  of  his  lease  to  the  com- 
pany, and  the  cost  of  operating  the  wells;  and  this  was  confirmed  upon 
further  appeal  to  the  Court  (Magee,  J.A.,  dissenting). 

Semhle,  that  the  losses  in  the  company’s  operations  in  a former  year  or  years 
should  not  be  deducted  from  the  gross  income  derived  from  the  two  wells, 
which  were  the  only  producing  wells  in  1918:  the  losses  in  previous  years 
were  losses  of  capital;  and  the  cost  of-  drilling  wells,  whether  they  be  pro- 
ducing wells  or  dry  wells,  is  a capital  expenditure. 

Per  Magee,  J.A.  (upon  a consideration  of  the  statutory  provisions  appli- 
cable to  -the  case): — The  company  should  be  allowed  to  deduct  from  its 
receipts  in  1918  the  losses  incurred  in  its  business  in  that  year,  including 
the  outlay  upon  dry  holes,  but  not  including  the  cost  of  new  wells  which 
were  producing  gradually  and  repaying  the  outlay  upon  them. 

Decision  of  the  Ontario  Railway  and  Municipal  Board,  affirming  the  decision 
of  the  Junior  Judge  of  the  County  Court  of  the  County  of  Kent,  affirmed. 

An  appeal  by  the  company  from  an  order  of  the  Ontario  Railway 
and  Municipal  Board  dismissing  the  company’s  appeal  from  the 
decision  of  the  Junior  Judge  of  the  County  Court  of  the  County  of 
Kent  affirming  (with  a variation)  the  decision  of  the  Court  of 
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Revision  of  the  Township  of  Dover,  confirming  the  assessment  of 
the  company  for  1919  by  the  Corporation  of  the  Township  of 
Dover  in  respect  of  income. 

The  reasons  for  the  order  of  the  Board  were  stated  by  the 
Chairman  in  writing,  as  follows : — 

This  is  an  appeal  by  the  Union  Natural  Gas  Company  of 
Canada  against  the  judgment  of  the  learned  Junior  Judge  of  the 
County  Court  of  the  County  of  Kent,  which,  with  a variation, 
affirmed  the  decision  of  the  Court  of  Revision  of  the  Township  of 
Dover,  upholding  the  assessment  of  the  appellant  company  for  the 
year  1919  in  respect  of  income.  It  appears  that  the  appellant 
company  in  the  year  1916  acquired  leases  of  some  9,000  acres  of 
land  in  the  township  of  Dover,  in  the  county  of  Kent,  and  there- 
after expended  large  sums  of  money  in  drilling  wells  in  search  of 
oil  and  natural  gas.  The  company’s  efforts  came  to  little  until 
1917,  in  which  year  the  value  of  the  oil  and  gas  produced  was 
SH,041.41,  and  in  1918,  when  oil  and  gas  to  the  value  of  $93,838.35 
were  produced.  In  its  efforts  to  produce  this,  the  appellant 
company  drilled  in  the  township  of  Dover  some  12  wells,  of  wKich 
only  2 — designated  well  No.  1 and  well  No.  7 — ^produced  oil  and 
gas,  and  they  produced  practically  all  the  oil  and  gas  secured  by 
the  appellant  company  in  this  township,  and  they  were  of  the 
value  above  set  out.  The  income  of  the  appellant  company  in^ 
respect  of  these  wells  for  1919  not  being  a fixed  amount  capable  of 
being  estimated  for  the  current  year,  recourse  is  had,  under  sec.  11, 
sub-sec.  2,  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  to  the 
amount  of  the  income  of  the  appellant  company  for  the  year  1918, 
as  the  basis  of  assessment  for  the  year  1919.  Proceeding  under 
this  provision,  the  assessor  assessed  well  No.  1 at  $35,000  and  well 
No.  7 at  $35,000.  This  was  confirmed  by  the  Court  of  Revision, 
and  on  an  appeal  to  the  County  Court  Judge  the  assessment  was 
reduced  to  $62,376.81.  This  amount  was  reached  in  this  way, 
starting  from  the  value  of  the  admitted  production  of  the  two  wells 

in  1918  as $93,838.35 

Less  paid  to  Myers,  lessor  to  appellant 
company  of  lands  in  which  the  wells 

were  situate $19,581.44 

Less  cost  of  operating  wells 11,880.00  31,461.44 


$62,376.91 
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With  this  assessment  the  respondent  corporation  does  not 
quarrel,  but  the  appellant  company  contends  that  other  deductions 
should  be  made  as  follows,  these  deductions  being  disbursements 
by  the  appellant  company  in  and  about  the  enterprise  during  the 
years  1916,  1917,  and  1918: — 

Leasing  (gas  and  oil  lands) S 3,548.00 

Drilling  (wells  some  of  which  only  were  productive) . . 44,233.74 

Deficit  carried  forward  from  the  years  1916  and  1917  68,339.14 
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$116,120.88 

Assessable  income  as  found  above  by  County  Court 
Judge 62,376.91 


Deficit  as  on  the  31st  December,  1918 $ 53,743.97 

The  conclusion  of  the  appellant  company  is  that  there  is  no 
income  in  respect  of  which  it  is  assessable  for  1919 — 'the  result  of 
its  operations  shewing  an  accumulated  deficit  of  $53,743.97. 

The  contention  of  the  appellant  company  is,  in  substance,  that, 
before  it  is  assessable  for  income  in  a given  year,  there  should  be 
deducted  from  the  gross  receipts  of  that  year  not  merely  what  was 
paid  by  it  to  the  lessor  in  the  way  of  rental,  and  what  was  expended 
in  operating  the  wells  in  that  year,  but  also  the  total  cost  of  the 
company’s  operations  in  the  municipality  for  drilling  wells — ■ 
whether  producing  or  not — and  also  for  procuring  leases.  Further- 
more, it  is  contended  that,  if  this  process  results  in  a deficit  in  a 
given  year,  that  deficit  should  be  carried  forward  into  the  following 
year  as  a charge  against  the  revenue  of  that  year,  and  so  continued 
from  year  to  year  until  there  is  a surplus  of  revenue  over  these 
deductions;  and  that  surplus,  and  only  that  surplus,  is  the  measure 
of  the  assessability  of  the  appellant  company  for  income. 

The  Board  is  of  the  opinion  that  this  mode  of  procedure  is  not 
warranted  by  the  Assessment  Act.  A Scottish  case — -Coltness  Iroji 
Co,  V.  Black  (1881),  6 App.  Cas.  315 — ^was  cited  by  Mr.  Pyke,  and, 
while  not  entirely  on  all  fours  with  the  case  in  appeal,  it  is  con- 
cerned with  the  interpretation  of  the  provisions  of  an  Income  Tax 
Act  very  similar  to  those  to  be  applied  here.  The  Coltness  case 
decides  that,  under  the  British  Income  Tax  Acts,  a tenant  of 
minerals,  though  he  may  be  under  a constant  vanishing  expense  in 
sinking  new  pits  as  the  old  ones  become  exhausted,  is  not  entitled. 
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in  computing  the  profits  for  assessment  of  income  tax,  to  deduct 
from  the  gross  profits  a sum  estimated  as  representing  the  amount 
of  capital  expended  in  making  bores  and  sinking  pits,  which  have 
been  exhausted  by  the  year's  working.  Under  the  British  Act  the 
tax  is  to  be  computed  on  a sum  not  less  than  the  “full  amount  of 
the  balance  of  the  profits  or  gains  of  the  trade,  manufacture, 
adventure,  or  concern"  in  question.  The  phraseology  here  bears  a 
m.arked  similarity  to  that  of  the  definition  of  “income"  in  our 
Assessment  Act,  sec.  2 (e),  namely,  “annual  profit  or  gain  . . . 
as  being  profits  . . . from  any  trade,  manufacture  or  busi- 
ness." The  principle  of  the  above  decision  seems  to  be  that,  under 
the  Act  as  framed,  in  determining  the  amount  of  taxable  income  of 
a mine,  it  is  not  permissible  to  deduct  from  the  gross  revenue  in  a 
given  year  any  sum  in  respect  of  capital  sunk  or  its  equivalent. 
This  principle  seems  to  the  Board  to  be  applicable  to  the  case  in 
appeal,  and  is  the  principle  applied  by  the  learned  County  Court 
Judge  in  disposing  of  the  appeal  to  him. 

This  appeal  will  therefore  be  dismissed,  and  the  judgment  in 
appeal  will  be  affirmed. 


December  18,  1919.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Magee,  J.A.,  Middleton,  J.,  and  Ferguson,  J.A. 

J.  G.  Kerr,  for  the  appellant  company.  This  appeal  is  under 
sec.  80,  sub-sec.  6,  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195. 
The  company’s  income  from  natural  gas  wells  is  assessed  under 
sec.  40,  sub-sec.  6,  of  the  Act;  and  the  contention  is,  that  the 
company,  for  the  purpose  of  determining  its  income,  should  be 
allowed  to  set  off  unprofitable  holes  against  profitable  ones;  for 
sub-sec.  6 of  sec.  40  makes  it  impossible  to  assess  the  company  as 
if  it  were  the  owner  or  holder  of  real  property:  In  re  Coniagas 
Mines  Co.  and  Town  of  Cohalt  (1907),  15  O.L.R.  386.  The  defin- 
ition of  incomie  may  be  found  in  sec.  2 (e),  and  what  constitutes 
income  is  shewn  in  sec.  5.  If  the  assets  are  in  any  way  depleted, 
that  goes  to  depreciate  the  income:  Lawless  v.  Sullivan  (1881), 
6 App.  Cas.  373.  “The  ultimate  profit  represents  the  year’s 
taxable  income  under  the  statute:"  City  of  Kingston  v.  Canada 
Life  Assurance  Co.  (1890),  19  O.R.  453.  Re  Massey-Harris  Co. 
Limited  and  City  of  Toronto  (1919),  45  O.L.R.  353,  48  D.L.R.  321, 
must  be  distinguished  because  the  transaction  in  question  in  that 
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case,  the  purchasing  of  war  bonds,  was  one  apart  from  the  com- 
pany’s business.  Coltness  Iron  Co.  v.  Black,  6 App.  Cas.  315,  is 
distinguishable  upon  the  facts:  see  per- Earl  Cairns  at  p.  324,  and 
see  p.  317  for  the  difference  between  the  British  Act  and  our  own. 

J.  M.  Pike,  K.C.,  for  the  township  corporation,  respondent. 
The  provisions  of  sec.  12  of  the  Assessment  Act  are  expressly 
subject  to  sec.  40,  sub-sec.  6.  The  Assessment  Act  is  an  Act  passed 
for  a special  purpose,  and  to  it  secs.  3 and  5 of  the  Mining  Tax  Act, 
R.S.O.  1914,  ch.  26,  apply;  and  sec.  24  of  that  Act  shews  that  with 
regard  to  taxation  each  well  is  dealt  with  separately.  The  principle 
of  law  is  quite  clear  and  is  covered  by  the  Coniagas  case,  supra, 
15  O.L.R.  at  pp.  387,  389,  390,  and  392;  the  Coltness  case,  supra, 

6 App.  Cas.  at  pp.  330  and  336;  Craies’  Statute  Law,  2nd  ed., 
pp.  119  to  121;  Hogg  v.  Parochial  Board  of  Auchtermuchty  (1880), 

7 R.  (Ct.  of  Sess.  Cas.)  986. 

Kerr,  in  reply,  pointed  out  that,  in  determining  income  tax- 
ation, the  Provincial  Government  does  not  take  each  well  separ- 
ately, but  takes  into  consideration  the  whole  business  of  the 
company. 


App.  Div. 
1920 
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Union 
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January  19,  1920.  Meredith,  CJ.O.: — -This  is  an  appeal  by 
the  Union  Natural  Gas  Company  of  Canada  Limited  from  an 
order  of  the  Ontario  Railway  and  Municipal  Board,  dated  the 
14th  October,  1919,  confirming  the  company’s  assessment  in  the 
township  of  Dover. 

The  facts  are  fully  set  out  in  the.  opinion  of  the  Board,  and  the 
question  for  decision  is  as  to  the  mode  of  assessing  which  should 
be  adopted. 

The  assessment  was  for  the  taxable  income,  including  Govern- 
ment bonus,  from  two  oil  and  gas  wells  numbered  1 and  7,  and 
the  amount  of  the  assessment  was  the  same  as  to  both  wells,  and 
was  $35,000. 

On  appeal  to  the  Judge  of  the  County  Court,  the  assessment 
was  reduced  to  $62,376.81,  and  the  assessment  as  so  reduced  was 
confirmed  by  the  Board. 

The  method  adopted  by  the  Judge  of  the  County  Court  was 
to  find  the  gross  income  derived  from  the  operation  of  the  two  wells 
and  to  deduct  from  it  what  was  paid  by  way  of  royalty  to  Myers, 
the  owner  of  the  land,  under  the  terms  of  his  lease  to  the  appellant, 


6 


ONTARIO  LAW  REPORTS. 


[vOL. 


App.  Div. 
1920 

Re 

Union 
Natural 
Gas  Co. 
OF  Canada 
and 

Township 
OF  Dover. 

Meredith, C.J.O. 


and  the  cost  of  operating  the  wells.  The  appellant  contended  that 
there  should  also  be  deducted  from  the  gross  income  what  was 
spent  in  drilling  the  wells  and  other  wells  on  property  leased  from 
Myers,  and  the  expenditure  of  the  company  in  the  year  1917, 
which  exceeded  the  revenue  of  that  year  by  $67,839.14.  I agree 
with  the  contention  of  the  appellant  that  so  much  of  the  product 
of  the  wells  as  was  represented  by  the  value  of  the  oil  or  gas  in  situ 
is  not,  for  the  purpose  of  the  assessment,  income,  and  that  the 
value  of  it  should  be  deducted  from  the  revenue  derived  from  the 
wells.  In  the  absence  of  other  evidence  of  its  value,  it  must  be 
taken  that  it  is  represented  by  the  royalty  paid  to  the  owner  of  the 
land,  and  that,  as  I have  said,  has  been  deducted  from  the  gross 
revenue. 

Section  40  (6)  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195, 
provides  that : — ■ 

“The  income  from  a mine  or  mineral  work  shall  be  assessed  by 
and  the  tax  leviable  thereon  shall  be  paid  to  the  municipality  n 
which  such  mine  or  mineral  work  is  situate.  Provided  that  the 
assessm.ent  on  income  from  each  oil  or  gas  well  operated  at  any 
tim.e  during  the  year  shall  be  at  least  $20.’’ 

Section  40  is  found  among  the  sections  headed  “Valuation  of 
Lands,”  and  its  object  was  to  substitute  that  method  for  the 
ordinary  m,ethod  of  assessing  lands,  which  is  to  assess  it  at  its 
actual  value:  sec.  40  (1). 

Sub-section  5 provides  for  the  assessment  of  mineral  land  and 
that  it  shall  not  “be  assessed  at  less  than  the  value  of  other  land 
in  the  neighbourhood  used  exclusively  for  agricultural  purposes.” 

Then  comes  sub-sec.  6,  which  provides,  as  I read  it,  for  the 
assessment  of  mines  and  mineral  works. 

As  I understand  the  provisions  of  sub-secs.  5 and  6,  sub-sec.  5 
applies  to  mineral  land  upon  which  there  is  no  mine  or  mineral 
work  being  operated,  and  sub-sec.  6 to  mines  or  mineral  works 
that  are  being  operated. 

In  my  opinion,  each  gas  or  oil  well — being  a mine  or  mineral 
work — ^is  to  be  treated  as  a separate  entity,  apd  the  income  from 
it  is  to  be  separately  assessed. 

The  meaning  of  “income,”  as  defined  by  sec.  2 (e)  as  applied  to 
“a  trade  or  commercial  or  financial  or  other  business  or  calling,” 
is  the  profit  derived  from  it,  and  includes  the  profit  or  gain  from 
any  source. 
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The  assessment  in  respect  of  a mine  or  mineral  work  is  a very 
different  thing  from  the  assessment  of  a merchant,  a manufacturer, 
or  mine-operator  in  respect  of  the  business  carried  on  by  him. 
If,  as  counsel  for  the  appellant  contended,  the  appellant  was  to  be 
assessed  in  respect  of  its  business  generally,  language  very  different 
from  that  which  is  used  in  sub-sec.  6 would  have  been  used. 
What  the  Legislature  was  there  dealing  with  was  land,  and  it  was 
providing  that  in  the  case  of  a mine  or  mineral  work,  the  land  should 
not  be  assessed  at  its  actual  value  or  at  less  than  the  value  of  other 
land  in  the  neighbourhood  used  exclusively  for  agricultural  pur- 
poses, but  that  its  value  for  assessment  purposes  was  to  be  deter- 
mined by  and  be  the  amount  of  the  income  derived  from  it.  It  is 
to  be  noticed,  also,  that  it  is  not  the  income  from  the  business 
carried  on  by  the  appellant,,  but  the  income  from  the  mine  or 
mineral  work,  that  is  to  be  assessed. 

As  was  pointed  out  upon  the  argument,  if  it  were  otherwise 
it  would  be  difficult,  if  not  impossible,  where  the  wells  are  situate 
in  different  municipalities,  to  give  effect  to  the  provisions  of  sub- 
sec. 6.  The  only  way  in  which  they  can  be  carried  out  is  by 
treating  each  mine  or  mineral  work  as  a separate  entity  and  making 
the  income  from  it  the  basis  of  the  assessment.  That  that  is  the 
correct  view  of  the  meaning  of  the  sub-section  is  supported  by  the 
proviso  ‘That  the  assessment  on  income  from  each  oil  or  gas  well 
. . . shall  be  at  least  S20.”  What  the  Legislature  has  in  effect 

done  is  to  return  in  the  case  of  mines  or  mineral  works  to  the  mode 
of  assessment  which  was  in  force  in  years  gone  by  when  lands  were 
assessed  not  at  the  actual,  but  upon  their  annual,  value,  though 
with  a very  different  result  in  the  incidence  of  taxation,  owing  to 
the  provision  being  limited  to  a particular  class  of  property. 

If  I had  come  to  a different  conclusion,  I should  have  agreed 
with  the  view  of  the  Judge  of  the  County  Court  and  the  Board 
that  the  losses  in  the  appellant’s  operations  in  a former  year  or 
years  and  the  cost  of  drilling  other  wells  ought  not  to  be  deducted 
from  the  gross  income  from  wells,!  and  7,  which,  as  I understand, 
were  the  only  producing  wells  in  1918.  The  losses  in  previous 
years  were  clearly  losses  of  capital,  and,  though  it  would  be  quite 
proper,  in  determining  what,  if  any,  was  available  for  dividends, 
to  restore  the  lost  capital  out  of  income — ^they  were  none  the  less 
capital  expenditures. 
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It  is  clear  also,  I think,  that  the  cost  of  drilling  wells,  whether’ 
they  proved  to  be  producing  wells  or  dry  wells,  is  a capital  expendi- 
ture. It  is,  as  I view  it,  just  as  much  a capital  expenditure  as  the 
money  which  is  spent  in  building  upon  or  otherwise  improving 
land,  the  object  of  the  expenditure  in  both  cases  being  to  produce 
revenue  from  the  property. 

I would  affirm  the  order  of  the  Board  and  dismiss  the  appeal 
with  costs. 


Middleton,  J.,  and  Ferguson,  J.A.,  agreed  with  Meredith, 

C.J.O. 


Magee,  J.A.  (dissenting): — -The  assessment  from  which  the 
company  appeals  is  not  in  respect  of  any  real  estate  or  business 
assessment,  but  an  assessment  for  the  year  1919  of  $62,376.81  as 
‘Taxable  income  (including  Government  bounty)  from’’  two 
particular  oil  wells  on  two  different  lots  in  the  township  of  Dover, 
during  1918.  The  original  amounts  entered  by  the  assessor  were 
two  sums  of  $35,000  as  “taxable  income”  from  each  of  the  two 
wells,  but  the  total  $70,000  was  reduced  by  the  County  Court 
Judge  to  the  lower  sum  already  mentioned.  The  company  says 
that  this  sum  much  exceeds  its  income  from  its  operations  in  the 
township,  for  in  its  endeavour  to  obtain  oil  or  gas  from  the  ground 
it  incurred  outlay  in  sinking  other  wells  to  get  at  the  subterranean 
supply,  but  these  efforts  proved  unprofitable  —and  it  says  that  the 
loss  so  incurred,  as  well  as  other  items  of  outlay,  should  be  deducted. 
In  this  it  is  asking  only  what  the  Legislature  has  considered  to  be 
right  and  proper  in  dealing  with  mining  companies,  in  the  Mining 
Tax  Act,  R.S.O.  1914,  ch.  26,  which,  in  secs.  3,  4,  and  5,  imposes  a 
tax  of  3 per  cent,  upon  the  “annual  profits  of  every  mine.”  Section 
5 directs  the  annual  profits  to  be  ascertained  by  taking  the  gross 
receipts  or  actual  value  of  the  output  and  deducting  therefrom  the 
working  expenses,  allowance  for  depreciations  of  plant,  and,  inter 
alia,  “the  cost  of  actual  work  done  in  sinking  new  shafts,  making 
new  openings,  workings,  or  excavations  of  any  kind,  or  of  stripping 
or  trenching,  in  or  upon  the  lands  upon  which  the  mine  is  situated, 
or  upon  any  other  lands  belonging  to  the  same  owner,  lessee  . . . 
or  operator,  in  Ontario,  such  work  having  for  its  object  the  opening 
up  or  testing  for  ore  or  mineral.”  Section  14  directs  that,  if  a 
person  liable  to  pay  tax  imder  sec.  5 is  also  liable  to  and  pays  the 
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municipality  income  tax  upon  income  derived  from  such 
mine,”  he  shall  be  entitled  to  deduct  the  municipal  tax  from  the 
Provincial  tax — ^up  to  one-third,  or  in  Cobalt  one-half. 

By  sub-sec.  9 of  sec.  40  of  the  Assessment  Act  it  is  provided 
that  no  income  tax  shall  be  payable  to  a municipality  upon  a mine 
or  mineral  work  liable  to  taxation  under  sec.  5 of  the  Mining  Tax 
Act,  in  excess  of  one-third  (or  in  Cobalt  one-half)  of  the  tax 
payable  in  respect  of  annual  profits  from  such  mine  or  mineral 
work  under  that  section;  and  in  1917  these  three  sections  of  the 
two  Acts  were  amended  by  7 Geo.  V.  ch.  7.  Section  5 of  that  Act 
substitutes  a new  sub-sec.  9 of  sec.  40  of  the  Assessment  Act,  so  as 
to  provide  that  ‘‘no  income  tax  shall  be  payable  to  any  muni- 
cipality upon  a mine  or  mineral  work  liable  to  taxation  under 
section  5 of  the  Mining  Tax  Act,  in  excess  of  one  and  one  half  per  cent, 
of  the  annual  profits  of  the  mine  or  mineral  work  upon  which  the 
tax  payable  under  the  said  section  5 is  based.”  And  sec.  6 of  the 
1917  Act  amends  sec-  14  of  the  Mining  Tax  Act  so  that  the  amount 
the  mine  operator  is  entitled  to  deduct  for  municipal  income  tax 
shall  in  no  case  exceed  in  amount  “one  and  one  half  per  cent,  of 
the  annual  profits  upon  which  the  tax  payable  under  section  5 is 
based.” 

I find  it  impossible  to  believe  that  the  “annual  profits”  referred 
to  in  these  two  sections  side  by  side  in  the  same  Act  are  not  intended 
to  mean  the  same  thing,  although  one  amends  the  Assessment  Act 
and  the  other  the  Mining  Tax  Act.  Although  the  appellant 
company  is  not  a producer  of  “solid  ntineral  substance”  so  as  to 
be  liable  under  the  Mining  Tax  Act  to  the  3 per  cent,  tax,  it  is  only 
liable  to  municipal  income  tax  under  the  sections  of  the  Assessment 
Act  which  apply  to  companies  actually  liable  to  the  Government 
tax,  and  can  only  be  liable  to  income  tax  in  the  same  way  and  to 
the  same  extent.  If  it  was  right  to  deduct  the  unprofitable  work- 
ings in  the  one  case,  and  was  so  intended,  then  equally  it  would 
be  right  and  so  intended  in  the  other.  I am  unable  to  find  anything 
in  the  Assessment  Act  to  lead  me  to  conclude  that  it  was  not  so 
intended  in  either  case — or  that  the  “income”  assessable  by  the 
municipality  differs  from  the  “annual  profits”  to  a percentage  of 
which  its  taxation  is  limited. 

Section  2 (e)  of  the  Assessment  Act  defines  “income”  as 
meaning  the  “annual  profit  or  gain  or  gratuity”  whether  ascer- 
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tained  as  wages,  salaiiy,  etc.,  or  unascertained  as  being  ‘‘profits” 
from  a trade  or  business,  and  also  profit  or  gain  from  any  other 
source.  Section  3 makes  the  municipal  taxes  leviable  upon  the 
whole  assessment  for  real  property,  income,  and  business  or  other 
assessments  (such  as  those  of  telegraph  and  telephone  companies) 
under  the  Act;  and  sec.  5 provides  that  all  real  property  and  all 
income  derived  by  any  person  resident  in  Ontario  shall  be  liable  to 
taxation,  subject  to  specified  exemptions,  which  include:  (in 
clause  16)  the  income  of  a farmer  derived  from  his  farm;  (in  clause 
18)  dividends  from  stock  in  a company  the  “income”  of  which  is 
liable  to  assessment;  and  (in  clause  21)  rent  or  income  derived  from 
real  estate.  By  sec.  10,  irrespective  of  any  assessment  of  land, 
persons  occupying  or  using  land  for  the  purpose  of  a business  are 
to  be  liable  to  a business  assessment,  computed  in  the  case  of  a 
business  not  specially  mentioned  at  25  per  cent,  of  the  value  of  the 
land  so  occupied  or  used;  and  by  sub-sec.  8 those  liable  to  business 
assessment  shall  not  be  assessed  for  the  income  of  the  business; 
and  by  sub-sec.  10  the  business  assessment  tax  is  not  to  be  a 
charge  upon  the  land.  The  business  assessment  took  the  place  of 
the  former  assessment  of  personal  property.  There  are  thus  the 
three  subjects  of  assessment — -realty,  business  assessment,  and 
income — ^the  two  latter  wholly  personal. 

By  sec.  2 (h)  “land”  includes  minerals,  gas,  oil,  etc.,  in  and 
under  land.  By  sec.  11  every  person  (which  includes  body  corpor- 
ate) not  liable  to  business  assessment  is  to  be  assessed  in  respect 
of  income,  or,  if  liable  to  business  assessment,  theh  in  respect  of 
income  not  derived  from  the  business;  and  (sub-sec.  2)  the  amount, 
if  not  fixed  or  capable  of  estimation,  is  not  to  be  taken  as  less  than 
the  amount  of  the  income  during  the  previous  calendar  year. 
Then  comies  the  question  as  to  which  municipality  is  to  get  the 
benefit  of  the  incomie  assessment.  Section  12  (2)  declares  that, 
subject  to  sub-sjec.  6 of  sec.  40,  the  income  of  an  incorporated 
company,  if  assessable,  shall  be  assessed  against  the  company  at 
its  head  office.  But  sub-sec.  6 of  sec.  40  provides,  that  the  income 
from  a mine  or  mineral  work  shall  be  assessed  by  the  municipality 
in  which  it  is  situate,  and  that  the  assessment  on  income  from  each 
oil  or  gas  well  operated  during  the  year  shall  be  at  least  $20.  The 
next  sub-section,  7,  makes  every  person  occupying  mineral  land 
for  the  purposes  of  any  business  other  than  mining  liable  to 
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business  assessment.  Now,  although  this  sec.  40,  with  several 
others  which  follow  it,  is  under  the  heading  ‘‘Valuation  of  Lands,’' 
there  is  no  indication  in  sub-sec.  6 or  7 or  sub-sec.  9,  as  amended 
in  1917,  to  which  I have  previously  referred,  that  these  income 
and  business  assessments  lose  their  character  of  a strictly  personal 
tax  not  m.ade  in  respect  of  the  land  and  not  chargeable  against  it, 
although  one  or  even  both  be  arrived  at  in  relation  to  it.  The 
indication  is,  I think,  all  the  other  way.  By  sub-sec.  4 of  sec.  40, 
the  buildings,  plant,  and  machinery  on  mineral  land,  used  mainly 
for  obtaining  minerals  or  storing  the  same,  and  the  minerals  in  or 
under  the  land,  are  not  assessable  (except  as  in  sub-sec.  8,  against 
a grantor  reserving  them) . To  make  up  perhaps  for  this  exemption, 
the  income  tax  is  given  to  the  municipality  irrespective  of  where 
the  company’s  head  office  may  be.  A minimum  being  fixed,  based 
on  each  well  operated,  none  the  less  it  is  part  of  the  company’s 
income  which  is  taxed,  but  also  none  the  less  it  is  a personal  tax  on 
income,  just  as  business  tax  is  purely  personal,  though  calculated 
on  the  value  of  the  land,  and  in  some  cases  fixed  in  amount  as  in 
sec.  10,  sub-sec.  4. 

Section  5 (17)  exempts  fixed  machinery  used  for  farming  or 
manufacturing  purposes — 'just  as  is  the  plant,  etc.,  for  winning 
minerals.  If  in  lieu  of  it  the  farmer’s  incom^e  were  assessed,  and 
he  owned  these  lots  2 and  3,  and  had  a bumper  harvest  on  lot  2 
with  a lean  one  on  lot  3,  which  caused  a loss,  I apprehend  that  the 
Legislature  could  never  have  intended  that  he  should  be  charged 
with  the  whole  profit  on  one  without  deducting  the  deficit  on  the 
other.  If  not,  why  should  this  company,  whose  income  in  Dover 
is  being  assessed  have  a different  principle  applied  to  it?  And 
again  why  should  it  be  different  from  a mining  company  bringing 
up  “solid  mineral  substance,”  whose  annual  profits,  the  Legis- 
lature expressly  declared,  should  be  calculated  by  deducting  the 
losses  in  the  unsuccessful  ventures? 

It  is  clear  that  a steamship  company  which  constructs  a vessel 
with  a view  to  earning  freight  cannot  say  it  has  had  a loss  during 
the  year  of  construction,  merely  because  it  has  paid  out  more 
money  than  it  received.  The  outlay  is  a capital  investment  for 
future  earnings.  And  so  with  a mining  company  or  oil  company: 
it  is  not  entitled  to  deduct  its  outlay  on  productive  shafts  or  wells 
and  say  there  was  no  income.  But  if  the  steamship  company  find 
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that,  while  some  of  its  fleet  have  earned  handsome  profits,  one 
vessel  has  proved  unseaworthy  or  unsuitable,  and  has  had  to  be 
scrapped,  so  that  at  the  end  of  the  year  there  was  a loss  on  the 
year’s  transactions,  it  cannot  be  said  that  the  company  that  year 
had  any  income,  especially  in  the  sense  of  our  Assessment  Act, 
that  is,  the  annual  profit  or  gain”  from  the  ‘‘business.”  It  is  not 
the  gain  from  the  shaft  or  well,  but  from  the  business. 

In  the  case  of  CoUness  Iron  Co.  v.  Black,  6 App.  Cas.  315,  where 
the  company  sought  to  have  deducted  from  the  gross  earnings  of 
its  mine  in  a particular  year  a large  sum  (p.  324)  “to  represent  that 
year’s  depreciation  of  all  the  pits  in  the  mines,  wherever  sunk,” 
Lord  Penzance  pointed  out  that  the  word  “profit”  was  used  in  the 
statute  in  a sense  which  precluded  the  company’s  interpretation 
that  the  intention  of  the  Act  was  to  tax  “property,”  and  the 
owner  was  intended  to  pay  tax  upon  it  as  long  as  it  lasted,  and  the 
thing  which  was  to  be  taxed  was  the  mine,  and  the  words  “profits 
received  therefrom”  meant,  he  thought,  the  entire  profit  derived 
from  the  mine,  deducting  the  cost  of  working  it,  but  not  deducting 
the  cost  of  making  it;  and,'  as  he  puts  it  at  p.  327,  “the  words 
‘annual  value’  or  ‘profit  received’  from  that  ‘property,’  are  intro- 
duced into  the  statute,  not  as  the  subject  of  taxation,  but  only  as 
the  measure  of  the  taxation  to  which  the  ‘property’  shall  be 
subjected.”  Lord  Blackburn  also  dwelt  upon  the  object  and 
history  of  the  statute.  That  case  was  strongly  relied  on  for  the 
municipality,  but  it  seenis  to  me  that  there  is  much  difference 
between  the  statutory  enactments  here  and  those  there  dealt  with. 

I think  this  appellant  company  should  be  allowed  to  deduct 
from  its  receipts  in  1918  the  losses  incurred  in  its  business  in  that 
year,  including,  the  outlay  upon  dry  holes,  but  not  including  the 
cost  of  new  wells  which  are  producing  gradually  and  repaying  the 
outlay  upon  them.  The  parties  could  probably  agree  upon  the 
figures  on  that  basis,  or,  if  not,  the  matter  might  be  remitted  to 
the  learned  County  Court  Judge.  I would  favour  giving  the 
appellant  company  the  costs  of  appeal. 

Appeal  dismissed  (Magee,  J.A.,  dissenting). 
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[APPELLATE  DIVISION.] 

Re  Bailey  Cobalt  Mines  Limited. 

Company  — Winding-up — Winding-up  Act,  R.S.C.  1906,  ch.  144 — Offer  to 
Purchase  Assets — Consideration — Payment  of  Creditors'  Clai?ns  and  Allot- 
ment of  Shares  in  New  Company  to  Shareholders  of  Insolvent  Company — 
Power  of  Court  to  Sanction  Acceptance  of  Offer — Sec.  34  (c)  and  (h)  of  Act — 
Approval  of  Large  Majority  of  Shareholders — Rights  of  Minority — Approval 
of  Court — Powers  of  Company — Ontario  Companies  Act,  R.  S.  0.  1914,  ch. 
178,  sec.  23  {m) — Effect  of  Winding-up  Order — Rights  of  Creditors — Status 
and  J urisdiction  of  Assistant  M aster  in  Ordinary  pro  tern,  upon  Reference 
— Leave  to  Appeal  from  Order  of  Judge  in  Court — Winding-up  Act,  sec.  101. 

Under  tHe  provisions  of  the  Winding-up  Act,  R.S.C.  1906,  ch.  144,  sec.  34 
(c)  and  (h),  the  Court  has  power,  in  the  case  of  the  compulsory  liquidation 
of  a company  under  that  Act,  to  sanction  the  acceptance  by  the  liquidator 
of  an  offer  for  the  purchase  of  the  assets  of  the  company  for  a consideration 
other  than  a money  payment. 

Re  Cambrian  Mining  Co.  (1882),  48  L.  T.  R.  114,  applied  and  followed. 

The  offer  in  this  case  in  substance  provided  for  the  turning  over  of  all  the 
assets  to  a new  company;  the  new  company  to  pay  the  creditors  in  full,  the 
largest  creditor  limiting  his  claim  to  a fixed  amount;  and  shares  in  the  new 
company  to  be  given  to  the  shareholders  of  the  company  in  liquidation. 
The  creditors  and  the  majority  of  the  shareholders  were  anxious  that  the 
offer  should  be  accepted;  a small  minority  of  the  shareholders  opposed 
acceptance,  contending  that  they  could  not  be  compelled  by  the  majority 
to  accept  shares  in  a “new  company  in  lieu  of  money.  It  was  not  shewn  that 
any  other  other  or  better  offer  could  be  procured: — 

Held,  that  it  was  the  duty  of  the  Court  to  give  effect  to  the  wishes  of  the  large 
majority  of  the  shareholders  by  sanctioning  the  acceptance  of  the  offer. 

Held,  also,  that  the  provision  in  the  Ontario  Companies  Act,  R.  S.  O.  1914, 
ch.  178,  under  which  the  company  in  liquidation  was  incorporated,  by  which 
it  had  power  to  sell  or  dispose  of  its  undertaking  for  such  consideration  as 
it  might  think  fit  and  in  particular  for  shares  of  any  other  company  having 
objects  altogether  or  in  part  similar  to  those  of  the  company,  if  authorised 
by  the  vote  of  two-thirds  of  the  shareholders  (sec.  23  (m)),  was  not  destroyed 
by  the  liquidation — the  effect  was  to  make  the  power  of  the  company 
subject  to  the  approval  of  the  Court  and  the  superior  rights  of  the  creditors. 

Order  of  Sutherland,  J.,  upon  appeal  from  a report  of  the  Assistant  Master 
in  Ordinary  pro  tern.,  upon  a reference  for  the  winding-up  of  the  affairs  of  the 
company,  reversed. 

Objections  to  the  status  and  jurisdiction  of  the  Assistant  Master  in  Ordinary 
pro  tern,  were  overruled  by  Sutherland,  J. 

Leave  to  appeal  to  a Divisional  Court  from  the  order  of  Sutherland,  J,, 
was  granted  by  Lennox,  J.,  under  sec.  101  of  the  Winding-up  Act. 


1919 

Dec.  8. 
Dec.  12 

1920 
Jan.  19. 


An  order  having  been  made  under  the  Dominion  Winding-up 
Act  for  the  winding-up  of  the  affairs  of  the  above-named  com- 
pany, and  a reference  for  that  purpose  directed  to  the  Master 
in  Ordinary,  an  offer  to  purchase  the  assets  of  the  company  was 
made  by  one  Alfred  J.  Young.  The  Master,  on  the  26th  May, 
1919,  reported  that  he  had  refused  to  authorise  the  acceptance 
of  the  offer.  There  was  an  appeal  from  the  report,  and  the 
appeal  was  dismissed  by  Sutherland,  J.,  on  the  30th  June,  1919: 
see  Re  Bailey  Cohalt  Mines  Limited  (1919),  16  O.W.N.  342. 
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On  the  11th  October,  1919,  a further  written  offer  was  made 
by  Alfred  J.  Young  for  the  purchase  of  the  assets;  and  that 
offer  was  approved  by  Mr.  F.  J.  Roche,  Assistant  Master  in 
Ordinary  pro  tern,,  who  had  assumed  the  burden  of  the  reference 
during  the  illness  of  the  Master.  Mr.  Roche  made  a report,  dated 
the  17th  October,  1919,  setting  forth  his  approval  of  the  offer. 
Certain  shareholders  of  the  company  appealed  from  the  report; 
and  the  liquidators  moved  for  an  order  confirming  the  report  or 
for  a direction  to  them  to  accept  the  offer  and  carry  out  the  sale; 
they  also  asked  to  have  the  order  of  reference  amended  by  making 
the  reference  to  Mr.  Roche  instead  of  to  the  Master  in  Ordinary. 

November  19,  1919.  The  appeal  and  motions  were  heard  by 
SuTHEKLAND,  J.,  in  the  Weekly  Court,  Toronto. 

William  Laidlaw,  K.C.,  for  the  appellant  shareholders. 

R.  S.  Robertson,  for  the  liquidators. 

J.  A,  Macintosh,  for  the  liquidator  Langley  personally. 

G.  H.  Sedgewick,  for  creditors.  ^ . 

Frank  Arnoldi,  K.C.,  for  a body  of  shareholders. 

Glyn  Osier,  for  the  Penn  Canadian  Mines  Limited,  a creditor, 
and  for  a body  of  shareholders. 

T.  J.  Agctr,  for  a body  of  shareholders. 

C.  W.  Kerr,  for  a body  of  shareholders. 

W.  R.  Sweeney  (of  New  York),  a shareholder  and  creditor,  in 
person. 

G.  W.  Adams,  for  A.  J.  Young,  the  maker  of  the  offer. 

December  8,  1919.  Sutherland,  J.: — -Since  the  judgment  de- 
livered by  me  herein  on  the  30th  June,  1919  (16’  O.W.N.  342), 
a further  written  offer  has  been  made  by  A.  J.  Young,  bearing 
date  the  11th  October,  1919,  for  the  purchase  of  ‘‘all  the  assets 
of  every  kind  and  description  of  the  Bailey  Cobalt  Mines  Limited,’’ 
the  company  in  liquidation. 

It  is  provided  by  the  Judicature  Act,  R.S.O.  1914,  ch.  56, 
sec.  76,  sub-secs.  7 and  8,  as  follows: — • 

“(7)  Subject  to  any  order  made  by  the  Lieutenant-Governor 
in  Council,  the  duties  to  be  performed  in  the  Supreme  Court  or 
in  either  Division  of  it  or  in  a Divisional  Court  or  in  Chambers, 
in  connection  with  the  business  therein,  other  than  those  to  be 
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performed  by  the  Judges,  shall  be  assigned  to  such  officer  as  may 
be  directed  by  the  Rules  and  shall  be  performed  by  him. 

‘^(8)  Duties  may  be  assigned  to  an  officer  in  respect  of  busi- 
ness in  either  of  the  Divisions  or  in  both  of  them,  and  every 
officer  shall  perform  the  duties  assigned  to  him  by  the  Rules, 
whether  or  not  they  appertain  to  the  office  which  he  holds. 

It  is  also  provided  by  sec.  77  of  the  said  Act  that:— 

‘‘(1)  Every  officer  hereafter  appointed  shall,  before  entering 
upon  the  duties  of  his  office,  take  and  subscribe ’’  an  oath  in  a 
form  therein  set  out. 

Rule  759  is  as  follows: — 

‘‘All  officers  shall  be  auxiliary  to  one  another  for  promoting 
the  correct,  convenient,  and  speedy  administration  of  business.’’ 
And  Rule  760: — 

“In  case  of  the  absence  or  illness  of  any  officer  to  whom  any 
special  duty  is  assigned  (or  of  the  office  being  vacant),  the  duty 
may  be  performed  by  such  other  officer  as  may  be  designated 
for  that  purpose  by  the  Chief  Justice  of  Ontario.” 

By  an  order  of  the  Lieutenant-Governor  in  Council,  bearing 
date  the  11th  December,  1915,  provision  was  made  for  an  Assistant 
Master  in  Ordinary,  and  Rufus  S.  Neville,  Chief  Clerk  and 
Accountant  in  the  Master’s  office,  was  appointed  Assistant  Master 
pursuant  thereto.  He  had  been  in  ill-health  in  the  fall  of  1918, 
and  by  an  order  in  council  made  on  the  13th  December,  1918, 
Air.  Roche,  Clerk  of  the  Non-jury  Sittings,  was  appointed  Assis- 
tant Master  in  Ordinary  pro  tern,  during  the  illness  of  Mr.  Neville. 
He  continued  to  act  in  that  capacity  until  the  latter’s  death  a 
short  time  ago.  The  Master  in  Ordinary  had  been  in  ill-health 
in  the  spring  of  this  year,  and  in  consequence  Sir  William  Mere- 
, dith,  C.J.O.,  had  on  the  3rd  May,  1919,  given  a written  direction 
to  the  effect  that  “during  the  illness  of  Mr.  Alcorn,  Master  in 
Ordinary,  Mr.  F.  J.  Roche  is  directed  to  perform  his  duties,” 
While  it  is  no  doubt  the  fact,  and  may  be  assumed,  that  Mr. 
Roche  took  the  oath  of  office  prescribed  for  all  officers  prior  to 
their  assuming  office,  he  did  not,  it  is  admitted,  take  the  same 
• oath  again  before  entering  upon  the  duties  of  Assistant  Master 
in  Ordinary  pro  tern.  It  was  suggested  that  this  was  obligatory, 
and  his  right  to  act  at  all  was  questioned  before  me.  Instead  of 
it  being  obligatory  for  him  to  take  the  oath  again,  I would  regard 
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it  as  a work  of  supererogation,  and  would  attach  no  weight  to 
this  objection. 

Under  these  circumstances,  the  offer  of  Mr.  Young,  upon 
notice,  came  up  for  consideration  before  Mr.  Roche  as  ‘‘Assistant 
Master  in  Ordinary  pro  tern.,  sitting  for  and  at  the  request  of  the 
Master  in  Ordinary,  and  under  Rule  760,  on  Friday  the  17th 
October,  1919.’;’ 

According  to  the  record  of  the  proceedings,  the  new  offer  varies 
from  that  previously  m_ade  by  Mr.  Young,  in  that  he,  instead 
of  the  liquidators,  is  to  incorporate  the  new  company  contem- 
plated to  be  incorporated,  which  is  to  take  over  the  assets  of  the 
company  in  liquidation  and  certain  property  of  the  Northern 
CustomiS  Concentrator  Limited  referred  to  in  the  offer.  The  offer 
is  also  what  is  termed  a firm  offer  as  compared  to  the  previous 
one. 

Upon  the  reference  it  was  urged  on  behalf  of  certain  share- 
holders opposed  to  the  acceptance  of  the  offer,  that  the  assets 
of  the  company  should  be  put  up  for  sale  rather  than  that  this 
or  any  offer  of  a simular  kind  be  considered.  This  had  already 
been  the  subject  of  discussion  and  divided  opinion  on  previous 
occasions  among  the  shareholders. 

The  liquidators  are  “The  Trusts  and  Guarantee  Company  and 
J.  P.  Langley.’’  They  had,  on  the  17th  October,  1919,  made  a 
written  recommendation  to  the  effect  that  they  had  considered 
the  offer  in  question,  and  the  terms  thereof,  and  had  come  to  the 
conclusion  that,  “having  in  view  the  fact  that  it  will,- when  ac- 
cepted and  the  terms  thereof  carried  out,  provide  for  the  satis- 
fying of  the  claims  of  the  creditors  as. well  as  the  expenses  of  the 
liquidation,  and  of  m^aintaining  the  property  during  the  liquida- 
tion, and  will  also  further  preserve  some  interest  in  the  property 
to  the  shareholders,  and  having  further  in  mind  the  result  of  the 
vote  of  the  shareholders  at  the  meeting  held  for  the  purpose  of 
considering  a proposed  agreement  with  the  said  A.  J.  Young  for 
similar  purposes,  and  the  expression  of  opinion  of  the  creditors 
at  the  meeting,  the  liquidators  consider  anc^  recommend  that  the 
said  offer  should  be  accepted.” 

A request  was  made  on  behalf  of  the  opposing  shareholders 
that  the  liquidators  should  be  examined  for  their  reasons  for 
making  the  said  recommendation.  The  Assistant  Master  in  Ordi- 
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nary  came  to  the  conclusion,  after,  as  he  stated,  ‘Wery  careful 
consideration,  that  there  had  been  ample  opportunity  to  investi- 
gate, and  that  he  could  not  see  his  way  to  permit  further  delay. 

It  had  been  represented  to  him  that,  though  the  Master  had 
authorised  the  liquidators  to  raise  money  on  a bond  or  deben- 
ture for  $1,000,  they  had  been  unable  to  do  so,  and  that  they 
had  no  monej^  to  pay  the  Avages  of  the  caretaker  of  the  property 
of  the  company  in  liquidation,  and  the  payment  of  the  insurance 
thereon.  It  was  also  said  that  the  taxes  were  in  arrear.  The 
Assistant  Master  accordingly,  on  the  17th  October,  1919,  ap- 
proved of  the  acceptance  of  the  offer  and  directed  the  liquidators 
to  carry  it  out,  making  a written  order  or  report  to  that  effect. 
It  was  duly  filed.  Thereupon,  on  the  23rd  October,  1919,  a 
motion  was  launched  by  a solicitor  acting  for  certain  shareholders 
opposing  the  acceptance  of  the  offer,  and  purporting  to  act  also 
for  the  liquidators  by  way  of  appeal  from  the  said  order  or  report. 
On  the  27th  October,  1919,  a motion  was  also  mstituted  by  the 
solicitors  for  the  liquidators  to  confirm  the  said  order  or  report, 
or  in  the  alternative  for  an  order  directing  the  liquidators  to 
accept  and  carry  out  the  offer. 

By  special  leave,  a further  notice  of  motion  was  served  by 
the  solicitors  for  the  liquidators  for  ^‘an  order  amending  the  order 
of  reference  made  herein  by  referring  this  matter  to  the  Assistant 
Master  in  Ordinary,  instead  of  the  Master  in  Ordinary,  or  for 
such  other  order  as  the  Court  may  deem  fit  in  the  premises,  on 
the  ground  that  the  Master  in  Ordinary  is  absent  on  leave.’’ 

After  some  enlargements  these  motions  came  on  to  be  heard 
before  me  on  the  19th  day  of  November.  At  first,  in  view  of 
the  terms  of  the  notice  of  motion  by  way  of  appeal  from  the 
said  order  or  report,  and  the  reference  therein  to  my  former  judg- 
ment, I was  disposed  to  think  it  would  be  better  if  I did  not 
hear  the  motions,  but  enlarge  them  to  be  heard  by  the  Judge 
who  would  be  sitting  next  week.  It  appeared,  however,  that, 
owing  to  some  connection  he  had  had  with  the  company  in  liquida- 
tion before  his  elevation  to  the  Bench,  it  was  not  deemed  appro- 
priate for  him  to  hear  the  motions.  I then  suggested  that  some 
other  Judge,  not  otherwise  occupied,  might  immediately  be  found 
who  would  hear  the  motions,  and  a short  adjournment  was  made 
to  endeavour  to  find  one.  Another  Judge  was  found  who  con- 

2 — 47  o.L.R. 
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sented  to  hear  the  motions,  but  objection  was  taken  on  the  part 
of  counsel  for  the  shareholders  appealing  from  the  order  or  report 
in  question,  on  the  groimd  that  such  Judge  was  not  the  Judge 
to  take  the  Weekly  Court  for  this  jveek.  On  this  objection  being 
taken,  he  declined  to  hear  the  motions.  Such  an  objection  ap- 
peared to  me  to  be  plainly  one  based  on  a desire  to  delay  the 
hearing  and  disposition  of  the  motions.  Under  these  circum- 
stances, and  it  appearing  that  there  was  no  valid  objection  to 
my  hearing  the  motions,  I came  to  the  conclusion  that  I should 
not  decline  to  do  so,  but  proceed  to  hear  them.  There  can  be 
but  little  doubt  that  great  delay  has  already  occurred  in  con- 
nection with  the  liquidation  proceedings.  There  can  be  no  ques- 
tion, either,  that  the  matter  is  assuming  a somewhat  critical  con- 
dition. No  offer  has  been  made  by  those  opposing  the  accept- 
ance of  the  present  offer,  though  several  months  have  elapsed 
since  the  former  offer  was  dealt  with  and  disposed  of.  It  is  said 
that  meantime  an  offer  was  submitted,  but  it  was  made  without 
prejudice  and  subsequently  withdrawn. 

I am  of  opinion  that,  in  the  new  and  different  circumstances, 
and  having  regard  to  the  variations  in  the  terms  and  conditions 
of  the  present  offer,  it  is  in  the  interest  of  all  parties  that  it  should 
be  accepted.  I would  be  of  the  opinion  that  the  Assistant  Master 
in  Ordinary  had  power  to  consider  and  deal  with  the  offer,  or 
that,  if  it  was  not  properly  brought  before  him,  it  could  and 
should  be  referred  back  to  cure  any  informality. 

If  I had  come  to  a different  conclusion,  and  were  to  deal 
with  the  matter  as  upon  a substantive  motion,  and  could  other- 
wise see  my  way  to  do  so,  I would  have  felt  disposed  to  make  an 
order  directing  the  liquidators  to  accept  and  carry  out  the  offer. 
It  was  suggested  upon  the  argument,  however,  that  there  was 
no  authority  m the  Winding-up  Act  or  otherwise  for  empowering 
a sale  of  the  assets  of  a company  in  liquidation  to  be  made,  which 
involved  the  compulsory  acceptance  by  even  a minority  of  share- 
holders in  the  company  of  stock  in  a new  company  contemplated 
to  be  created,  and  to  take  over  the  assets  of  the  company  in 
liquidation,  rather  than  receive  their  share,  if  any,  of  the  pro- 
ceeds of  an  out  and  out  sale  of  the  assets  of  the  company. 

Upon  consideration  I have  come  to  the  conclusion  that  this 
point  is  not  so  free  from  reasonable  doubt  as  to  warrant  me  in 
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determining  that  the  Assistant  Master  in  Ordinary  could  properly 
approve  of  the  acceptance  of  .the  offer  in  question  or  direct  the 
liquidators  to  carry  it  out,  or  that  I can  make  an  order  to  that 
effect. 

The  winding-up  proceedings  began  by  an  apphcation  under 
the  Winding-up  Act,  R.S.C.  1906,  ch.  144,  for  an  order  to  wind 
up  the  company  in  question,  which  is  one  incorporated  under 
an  Act  of  the  Province  of  Ontario.  The  application  was  granted 
and  the  order  duly  made.  The  proceedings  have  all  gone  on 
under  th^  said  order.  Admittedly,  there  is  no  such  provision  in 
the  said  Act  as  was  to  be  found  in  the  Companies  Act,  1862,  in 
England,  secs.  161  and.  162,  with  respect  to  the  powers  of  liquidators 
in  the  case  of  a winding-up  altogether  voluntary,  and  which 
provision  is  found  also  later  in  the  Companies  (Consolidation) 
Act,  1908,  sec.  192,  sub-secs.  1,  2,  3.  The  said  section  161  pro- 
vided that  in  voluntary  winding-up  proceedings  the  liquidator 
could,  with  the  sanction  of  a special  resolution  of  the  company, 
receive  shares  in  compensation  in  whole  or  part  in  another  com- 
pany to  which  the  whole  or  part  of  the  assets  of  the  company 
in  process  of  being  wound  up  was  proposed  to  be  sold. 

Section  162  provided  a way  by  which  dissentient  shareholders 
might  require  the  liquidator  to  abstain  from  carrying  out  the 
resolution  or  purchase  their  interests  at  a price  to  be  determined 
by  agreement  or  arbitration. 

It  is  argued  that  the  Bailey  Cobalt  Mines  Limited  is  a com- 
pany incorporated  imder  the  laws  of  the  Province  of  Ontario, 
and  that  the  provisions  of  the  Ontario  Companies  Act,  R.S.O. 
1914,  ch.  178,  apply,  and  that  among  these  is  that  found  in  sec. 
184  (1)  and  (2),  taken  from  and  similar  to  the  said  mentioned 
English  Act,  with  respect  to  the  power  of  liquidators  to  accept 
shares  as  a consideration  for  the  sale  of  the  property  of  the  com- 
pany to  another  company.  It  may  be  remarked  that  the  offer 
in  the  present  instance  is  by  an  individual  who  is  to  incorporate 
a company  to  take  over  the  assets  of  the  one  in  process  of  being 
wound  dp. 

It  was  held  in  England,  under  sec.  95  of  the  Companies  Act, 
1862,  when  it  was  in  force,  that,  where  a company  was  being 
wound  up  not  voluntarily  but  under  the  supervision  of  the  Court, 
the  Court,  without  any  special  resolution  of  shareholders,  could 
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sanction  an  arrangement  which  in  case  of  a voluntary  winding-up 
could  only  be  given  effect  to  with  the  sanction  of  a special  resolu- 
tion under  sec.  161.  The  Court,  however,  gave  to  the  dissentient 
shareholders  the  alternative  of  selling  their  shares  as  provided 
by  secs.  161  and  162:  Re  Cambrian  Mining  Co.  (1882),  48  L.T.R. 
114;  In  re  Imperial  Mercantile  Credit  Association  (1871),  L.R. 
12  Eq.  504;  In  re  Agra  and  Masterman’s  Bank  (1866),  ibid.  509, 
note;  Emden’s  Winding-up  of  Companies,  8th  ed.  (1909),  p.  325. 

Section  95  of  the  said  Act  empowered  the  liquidator  ‘Ho  do 
and  execute  all  such  other  things  as  may  be  necessary  for  winding 
up  the  affairs  of  the  company  and  distributing  its  assets.” 

Kay,  J.,  in  the  Cambrian  Mining  Company  case  said  (p.  116): 
“I  am  not  at  all  inclined  to  limit  the  generality  of  those  words. 
The  power  is  controlled  by  requiring  the  sanction  of  the  Court, 
and  it  seems  to  me  expedient,  looking  at  the  many  complications 
that  may  arise  in  winding  up  the  affairs  of  a company,  to  read 
this  section  as  giving  to  the  liquidator  with  the  sanction  of  the 
Court,  power  to  do  anything  that  may  be  thought  expedient  with 
reference  to  the  assets  of  the  company;”  and  at  p.  117:  “If 
the  company  were  being  wound  up  altogether  voluntarily,  such 
an  agreement  could  only  be  made  subject  to  the  conditions  im- 
posed by  the  161st  section.  It  seems  to  me  that  the  Court, 
being  called  upon  to  sanction  such  an  agreement  under  sec.  95, 
should  impose  upon  the  company,  who  are  vendors  asking  for 
the  sanction  of  the  Court,  the  obligation  of  giving  to  dissentient 
shareholders  the  alternative  of  selling  their  shares  in  manner  pi*o- 
vided  by  that  section,  as  was  done  in  In  re  Imperial  Mercantile 
Credit  Association,  L.R.  12  Eq.  504,  and  In  re  Marine  Investment 
Co.,  Ex  p.  Poole’s  Executors  (1873),  L.R.  8 Ch.  702.” 

It  is  argued  that,  as  the  Winding-up  Act,  R.S.C.  1906,  ch. 
144,  also  contains  a provision,  namely,  sec.  34,  clause  (h),  autho- 
rising the  liquidator,  with  the  approval  of  the  Court,  to  “do  and 
execute  all  such  other  things  as  are  necessary  for  winding  up 
the  affairs  of  the  company  and  distributing  its  assets,”  and  as 
the  provisions  of  the  Ontario  Companies  Act,  R.S.O.  1914,  ch. 
178,  sec.  184  (1),  (2),  should  be  held  to  apply  to  this  company, 
and  the  two  Acts  read  together  and  treated  as  supplemental 
for  the  purpose  of  these  proceedings,  the  Court  should  have  power 
to  sanction  the  acceptance  of  the  offer  in  question  and  to  direct 
the  liquidators  to  carry  it  out. 


XLVII.] 


ONTARIO  LAW  REPORTS. 


21 


In  the  English  Act  under  which  the  Cambrian  Mining  Com- 
pany case  was  decided,  the  several  provisions  were  contained  in 
the  one  Act.  I am  unable  to  come  to  the  conclusion  that  it  is 
clear  that  under  the  order  made  under  the  Dominion  Winding- 
up  Act  the  provisions  of  the  Ontario  Act  can  be  said  necessarily 
to  apply.  There  should  be  clear  statutory  authority  to  compel 
minority  shareholders  to  accept  shares  in  another  company  in 
place  of  a share  in  the  proceeds  of  a sale  for  cash. 

I am  of  opinion,  therefore,  not  without  some  doubt  and  diffi- 
culty, that  the  offer  in  its  present  form  cannot  properly  be  accepted 
by  the  liquidators;  that  the  Assistant  Master  in  Ordinary  could 
not  properly  approve  of  its  acceptance  or  direct  the  liquidators 
to  carry  out  its  terms.  I am  also  of  opinion  that  I cannot  make 
such  an  order. 

The  appeal  from  the  order  or  report  of  the  Assistant  Master 
in  Ordinary  is  therefore  allowed,  and  the  motion  to  confirm  said 
order  or  report  or  refer  it  back  to  the  Assistant  Master  in  Ordinary 
for  his  consideration,  in  place  of  the  Master  in  Ordinary,  to  whom 
the  reference  was  originally  made,  and  the  motion  to  treat,  the 
matter  as  a substantive  motion,  are  dismissed. 

I think,  under  all  the  circumstances,  I will  make  no  order  as 
to  costs. 

The  liquidators  moved  for  leave  to  appeal  from  the  order  of 
Sutherland,  J. 

December  11.  The  motion  was  heard  by  Lennox,  J.,  in  the 
Weekly  Court,  Toronto. 

Sedgewick,  for  the  liquidators. 

Arnoldiy  K.C.,  in  the  same  interest,  for  certain  shareholders. 

Laidlaw,  K.C.,  for  the  successful  appellants  before  Suther- 
land, J. 

G.  R.  Munnoch,  in  the  same  interest,  for  the  Penn  Canadian 
Mines  Limited,  a creditor,  and  for  a body  of  shareholders. 

December  12.  Lennox,  J.:— The  proceedings  are  under  the 
Winding-up  Act,  R.S.C.  1906,  ch.  144.  The  motion  is  by  the 
liquidators  for  leave  to  appeal  from  an  order  or  decision  of  Mr. 
Justice  Sutherland  of  the  8th  December  instant,  setting  aside  or 
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disallowing*  the  report  of  the  Assistant  Master  in  Ordinary  pro 
tern,  as  to  the  disposal  of  the  assets  of  the  company. 

Mr.  Laidlaw  insisted  upon  arguing  at  very  great  length  as 
to  the  inadvisability  and  impropriety  of  the  proposed  disposal 
of  assets,  and  that  it  is  identical  with  an  earlier  proposal  which 
the  Court  at  that  time  refused  to  sanction.  I am  satisfied  that 
it  is  not  identical,  nor  substantially  the  same.  The  Master  in 
Ordinary  reported  against  acceptance  of  the  first  offer,  and  this 
was  affirmed.  Of  the  three  objections  urged  when  the  order  now 
sought  to  be  appealed  was  made,  this  was  not  one,  as  it  would 
certainly  have  been  had  it  been  open  to  the  then  appellants — 
an  objection  going  to  the  root  of  the  whole  matter.  Summarised 
the  objections  on  the  8th  December  instant  were: — 

(a)  That  Mr.  Roche,  the  acting  Master  in  Ordinary,  had  no 
jurisdiction.  The  decision  of  Mr.  Justice  Sutherland  was  that 
Mr.  Rocher  had  jurisdiction. 

(b)  That  the  Act  does  not  authorise  the  disposal  of  the  property 
hi  the  way  proposed.  With  some  hesitation,  as  I interpret  his 
judgment,  Mr.  Justice  Sutherland  came  to  the  conclusion  that 
the  Act  gives  no  authority  to  sell  or  dispose  of  the  assets  in  the 
way  proposed. 

(c)  The  objection  so  persistently  dwelt  upon  to-day,  namely, 
the  improvidence  and  impropriety  of  the  proposed  transaction. 
Mr.  Justice  Sutherland  came  to  the  conclusion  that  it  was  not 
an  improvident  transaction;  on  the  contrary,  he  regarded  it  as 
a provident  arrangement  per  se,  and,  owing  to  the  complete  lack 
of  money,  even  for  payment  of  taxes,  practically  imperative. 
This  finding  is  not  impeached,  and  in  the  decision  I shall  come 
to  this  question  does  not  arise. 

My  j urisdiction  is  purely  statutory,  and  is  to  be  exercised  under  the 
provisions  of  Rule  507  or  sec.  101  of  the  Winding-up  Act,  or  the  two 
combined.  If  Rule  507  applies  to  the  present  application,  either  alone 
or  conjointly  with  sec.  101,  I must  not  allow  an  appeal  unless,  in 
addition  to  the  importance  of  the  questions  raised,  there  is,  in  my 
opinion,  good  cause  to  doubt  the  correctness  of  the  order  or  deci- 
sion of  the  learned  Judge.  I cannot  say  that  there  is.  In  my 
opinion,  it  is  decidedly  a debatable  question — ^uncertainty  is  not 
in  this  case  the  exact  equivalent  of  doubt — ^and,  although  I think 
it  eniinently  desirable  that  the  question  involved  in  the  judg- 
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ment  should  be  'definitely  set  at  rest  at  an  early  date,  by  the 
decision  of  an  appellate  Court  or  by  legislation,  an  opinion  in  which 
I know  my  brother  Sutherland  distinctly  concurs,  I cannot  of 
course  allow  this  feeling  to  influence  me  in  deciding  the  motion. 
Counsel  were  not  able  to  refer  me  to  any  authority  as  to  the 
exact  source  of  m'y  jurisdiction,  and  I know  of  none  governing 
the  case  I have  here.  I have  therefore  to  rely  on  my  own  inter- 
pretation of  the  two  provisions.  Rule  507  provides  only  for 
appeals  from  the  decision  of  a Judge  in  Chambers — this  is  the 
decision  of  a Judge  sitting  in  Weekly  Court,  ajid  the  Rule  excepts 
cases  where  a right  of  appeal  is  specially  conferred.  I am  of 
opinion  that  it  does  not  apply  either  alone  or  conjointly  with 
sec.  101,  and  that  I have  power  to  grant  leave  under  that  sec- 
tion. “Court’’  means  (i)  in  the  Province  of  Ontario,  the  High 
Court  of  Justice,  by  sec.  2.  Section  101  says: — 

“Except  in  the  Northwest  Territories,  any  person  dissatisfied 
with  an  order  or  decision  of  the  Court  or  a single  Judge  in  any 
proceeding  under  this  Act  may, — 

“ (a)  If  the  question  to  be  raised  on  the  appeal  involves  future 
rights;  or, 

“(5)  If  the  order  or  decision  is  likely  to  affect  other  cases  of 
a similar  nature  in  winding-up  proceedings;  or, 

“ (c)  If  the  amount  involved  in  the  appeal  exceeds  five  hundred 
dollars; 

by  leave  of  a Judge  of  the  Court,  appeal  therefrom.” 

These  provisions  are  disjunctive. 

Mr.  Sedgewick  referred  me  to  Re  J.  McCarthy  (L  Sons  Co.  of 
Prescott  Limited  (1916),  38  O.L.R.  3,  32  D.L.R.  441,  as  to  the 
meaning  of  “future  rights.”  Clauses  (6)  and  (c)  clearly  apply. 
I have  already  referred  to  the  importance  of  the  question,  and 
there  can  be  no  doubt  as  to  the  decision  affecting  similar  cases 
likely  to  arise  under  the  Winding-up  Act. 

An  order  will  go  for  leave  to  appeal,  with  costs  to  the  success- 
ful party  upon  the  appeal,  unless  the  Court  of  Appeal  otherwise 
orders. 

The  liquidators’  appeal  was  set  down,  pursuant  to  the  leave 
given  by  Lennox,  J. 
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December  18,  1919.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Magee,  J.A.,  Middleton  and  Lennox,  JJ. 

R.  S.  Robertson,  for  the  appellants.  There  was  power  to  accept 
the  offer  of  Mr.  Young  to  purchase  the  assets  of  the  company: 
the  Winding-up  Act,  R.S.C.  1906,  ch.  144,  sec.  34  (c)  and  Qi), 
provisions  practically  identical  with  those  found  in  the  English 
Companies  Act,  1862,  25  & 26  Viet.  ch.  89,  sec.  95,  sub-secs. 
3 and  8;  Re  Cambrian  Mining  Co.,  48  L.T.R.  114,  referred  to 
in  Emden’s  Winding-up  of  Companies,  8th  ed.,  p.  325,  and  in 
Buckley's  Companies  Acts,  9th  ed.,  p.  431.  Section  23  of  the 
Ontario  Companies  Act,  R.S.O.  1914,  ch.  178,  would  probably 
apply  only  to  a company  not  in  liquidation.  The  liquidators  in 
accepting  this  offer  were  acting  in  the  best  interests  of  the  share- 
holders and  with  the  approval  of  the  great  majority  of  them. 

J.  A.  Macintosh,  for  the  liquidator  Langley  personally. 

G.  H.  Sedgewick,  for  creditors. 

Arnoldi,  K.C.,  for  a body  of  shareholders. 

T.  J.  Agar,  for  a body  of  shareholders. 

C.  W.  Kerr,  for  a body  of  shareholders. 

Laidlaw,  K.C.,  for  the  respondent  shareholders  supporting  the 
order  of  Sutherland,  J.  There  is  no  power  under  the  Dominion 
Winding-up  Act  to  compel  the  shareholders  of  the  company  to 
purchase  the  mill  or  other  property  of  the  Northern  Concentrator 
Company.  No  scheme  of  re-organisation  can  contemplate  the 
purchase  of  any  outside  assets.  The  only  power  the  liquidators 
have  is  to  sell  the  assets  of  the  company  for  cash.  The  Cambrian 
case,  supra,  must  be  distinguished  as  coming  under  the  English 
Bankruptcy  Act.  On  the  question  of  the  difference  between  the 
reconstruction  of  the  company  and  the  present  Young  offer:  see 
In  re  Imperial  Mercajitile  Credit  Association,  L.R.  12  Eq.  504. 
There  is  no  power  vested  in  the  Court  to  sanction  the  arrange- 
ment in  question:  In  re  Canada  Woollen  Mills  Limited  (1905), 
9 O.L.R.  367. 

Munnoch,  for  a creditor  and  certain  shareholders,  in  the  same 
interest  as  the  principal  respondents.  r 

Robertson,  in  reply,  referred  to  sec.  37  of  the  Winding-up  Act, 
which  gives  power  to  the  liquidators  to  compromise.  He  also 
referred  to  Halsbury's  Laws  of  England,  vol.  27,  paras.  275-277, 
on  the  question  of  the  duty  of  the  Court  in  regard  to  the  inter- 
pretation of  the  statutory  provisions  relied  upon. 
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January  19,  1920.  The  judgment  of  the  Court  was  read  by 
Middleton,  J.: — Appeal  by  the  liquidators  from  the  order  of  Mr. 
Justice  Sutherland,  pronounced  on  the  8th  December,  1919, 
allowing  an  appeal  by  certain  shareholders  represented  by  Mr. 
Laidlaw  from  an  order  or  report  of  the  acting  Assistant  Master 
in  Ordinary,  accepting  an  offer  dated  the  11th  October,  1919, 
by  A.  J.  Young,  to  acquire  the  assets  of  the  company  upon  the 
terms  therein  set  out,  and  dismissing  an  application  made  by 
the  liquidators  for  an  order  to  the  like  effect. 

Much  discussion  in  the  Court  below  was  directed  to  the  regu- 
larity of  the  appointment  and  action  of  the  Assistant  Master  in 
Ordinar^^  and  a substantive  motion  was  made  to  obviate  any 
technical  difficulty  that  might  thus  arise.  These  matters  are 
satisfactorily  dealt  with  by  the  judgment  in  review,  and  were 
not  argued  Jief ore  us. 

The  sole  qu^estion  argued  was  the  power  of  the  Court  to  deal 
with  the  assets  of  the  company  in  the  manner  proposed  and  the 
desirability  of  accepting  the  offer. 

Under  the  provisions  of  the  Winding-up  Act  (R.S.C.  1906, 
ch.  144,  sec.  34),  the  liquidator  may  with  the  approval  of  the 
Court  ‘‘(c)  sell  the  real  and  personal  and  heritable  and  movable 
property  effects  and  choses  in  action  of  the  company  by  public 
auction  or  private  contract  and  transfer  the  whole  thereof  to  any 
person  or  company  or  sell  the  same  in  parcels.  . . . 

“(/i)  do  and  execute  all  such  other  things  as  are  necessary 
for  winding  up  the  affairs  of  the  com.pany  and  distributing  its 
assets.’’ 

These  clauses,  save  immaterial  and  very  trifling  verbal  differ- 
ences, are  identical  with  the  provisions  of  sec.  95  of  the  Com- 
panies Act,  1862,  considered  by  Mr.  Justice  Kay  in  Re  Cambrian 
Mining  Co.,  48  L.T.R.  114, 

It  was  there  contended,  as  has  been  argued  before  us,  that 
the  liquidator  was  only  empowered  to  sell  for  cash,  and  that  in 
a compulsory  liquidation  the  majority  shareholders  could  not 
compel  the  dissentient  minority  to  accept  a scheme  or  arrange- 
ment by  which  the  assets  of  the  company  in  liquidation  were  to 
be  turned  over  to  a new  company  in  consideration  of  shares  in 
the  latter. 

Mr.  Justice  Kay,  after  quoting  the  provision  of  sec.  95,  similar 
to  these  quoted  from  our  statute,  said: — 
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“I  am  not  at  aill  inclined  to  limit  the  generality  of  those  words. 
The  power  is  controlled  by  requiring  the  sanction  of  the  Court, 
and  it  seems  to  m.e  expedient,  looking  at  the  many  complications 
that  may  arise  in  winding  up  the  affairs  of  a company,  to  read 
this  section  as  giving  to  the  liquidator  with  the  sanction  of  the 
Court,  power  to  do  anything  that  may  be  thought  expedient  with 
reference  to  the  assets  of  the  company.’’ 

In  the  English  Act  there  were  provisions  which  related  only 
to  a voluntary  winding-up  that  required  a majority  seeking  to 
impose  its  will  upon  a minority  to  purchase  the  shares  of  the 
minority  at  a valuation,  and  it  was  thought  proper  to  impose 
similar  terms  in  the  case  then  in  hand. 

This  decision  has  never  been  questioned,  and  is  referred  to 
in  text-books  of  high  authority  as  establishing  the  practice,  and 
I think  may  be  taken  as  justifying  the  view  that  the  Court  has 
po'wer  to  sanction  the  offer  under  consideration. 

It  remains  to  consider  whether  the  offer  should  be  accepted. 
In  substance  it  provides  for  the  turning  over  of  all  the  assets  to 
a new  company;  this  company  will  pay  the  creditors  in  full,  the 
largest  creditor  limiting  his  claim  to  a fixed  amount;  shares  in 
the  new  company  will  then  be  given  to  the  shareholders  of  this 
company.  The  creditors  welcome  the  offer,  as  it  procures  them 
payment  in  full  when  they  expected  a loss.  The  shareholders 
— save  the  fbw  represented  by  Mr.  Laidlaw — are  anxious  to  accept, 
for  in  this  they  see  their  only  chance  to  obtain  anything.  The 
minority — putting  the  matter  bluntly — seek  to  prolong  litigation 
in  the  hope  that  some  one  may  be  forced  to  buy  them  off  or  may 
be  induced  to  do  so  for  the  sake  of  peace.  This  is  not  presented 
nakedly,  but  under  a thin  cloak  of  optimism  and  tnany  charges 
of  fraud  and  misfeasance  against  those  having  the  largest  claim 
as  creditors,  for  here  truth  could  not  appear  naked  and  remain 
unashamed. 

The  other  creditors  and  shareholders  prefer  the  speedier  and 
more  certain  solution  proposed  to  the  prospect  of  long  drawn  out 
and  highly  problematical  litigation.  The  attacked  creditors  make 
some  concession  in  reducing  their  claim,  perhaps  not  as  much 
as,  in  the  opinion  of  some,  they  ought  to  do,  but  they  will  go 
no  further.  Mr.  Laidlaw’s  clients  propose  no  alternative  save 
a cash  settlement  with  them..  They  can  procu'^e  no  better  offer. 
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and  ask  the  Court  to  compel  the  great  majority  of  those  con- 
cerned to  throw  away  the  substance  in  an  attempt  to  grasp  that 
which  seems  very  like  a shadow — though  called  a hope  and  an 
expectation. 

I adapt  the  words  found  in  the  judgment  already  referred  to, 
and  think  that  when  a very  large  majority  of  the  shareholders 
desire  that  the  offer  should  be  accepted,  it  is  the  duty  of  the 
Court  to  give  effect  to  their  wishes. 

Then  should  terms  be  imposed?  There  is  nothing  in  our’ 
statute  analogous  to  the  provisions  which  guided  Mr.  Justice 
Kay — on  the  contrary,  there  is  the  provision  in  the  Ontario  Com- 
panies Act,  under  which  the  company  was  incorporated,  by  which 
the  company  has  power  to  ‘‘sell  or  dispose  of  the  undertaking 
of  the  company  or  any  part  thereof  for  such  consideration  as  the 
company  may  think  fit,  and  in  particular  for  shares,  debentures 
or  securities  of  any  other  company  having  objects  altogether  or 
in  part  similar  to  those  of  the  company,’’  if  authorised  by  the 
vote  of  two-thirds  of  the  shareholders  of  the  company:  sec.  23  (m). 

This  ought  to  be  the  guide,  if  there  is  to  be  any  guidance  by 
analogy,  rather  than  a provision  in  an  English  Act  not  found  in 
our  own. 

But  I would  go  further  and  would  determine  that  the  shares 
were  always  subject  to  this  control  by  the  majority,  and  that 
the  liquidation  did  not  destroy  this  charter  provision,  but  made 
it  subject  to  the  approval  of  this  Court  and  the  superior  rights 
of  the  creditors. 

The  appeal  should  be  allowed,  and  the  matter  should  be  re- 
ferred back  to  the  Master  to  carry  out  the  sale.  The  liquidators 
should  have  their  costs  out  of  the  assets.  No  other  order  should 
be  made  as  to  costs. 
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[APPELLATE  DIVISION] 

Lindala  V.  Canadian  Copper  Co. 

Nuisance — Sulphur  Smoke  Stream  from  Smelting  Works — Injury  to  Crops — 
Evidence — Scientific  Testimony  of  Experts — Findings  of  Fact  of  Trial 
Judge — Damages — Appeal. 

In  actions  for  damages  for  injury  to  the  crops  of  the  several  plaintiffs  during 
the  year  1916  by  reason  of  noxious  vapours  or  fumes  from  the  defendants’ 
smelting  works,  it  was  held,  affirming  the  judgment  of  the  District  Court 
of  the  District  of  Sudbury,  that  the  plaintiffs  had  sufficiently  established 
by  evidence  that  the  injury  was  due  to  sulphur  smoke  streams  from  the 
defendants’  works,  and  that  the  amounts  assessed  for  damages  were 
reasonable.  ^ 

The  effect  of  the  scientific  testimony  of  experts  considered. 

Reference  to  Fleet  v.  Managers  of  the  Metropolitan  Asylums  District,  “The 
Times,”  3rd  March,  1886;  Goldsmid  v.  Tunbridge  Wells  Improvement 
Commissioners  (1866),  L.R.  1 Ch.  349,  353;  Liverpool  Corporation  v.  H. 
Coghill  & Son  Limited,  [1918]  1 Ch.  307. 

Appeals  by  the  defendants  from  judgments  of  the  District 
Court  of  the  District  of  Sudbury  in  the,  above  and  four  other 
actions,  brought  by  other  plaintiffs  against  the  same  defendants,  to 
recover  damages  for  injury  to  the  plaintiffs’  crops  during  the  year 
1916  by  noxious  vapours  or  fumes  from  the  defendants’  smelting 
works.  The  judgments  were  for  the  recovery  of  various  sums  as 
damages,  with  costs. 

February  7 and  8 and  March  20  and  21,  1918.  The  appeals 
were  heard  by  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ. A. 

D.  L.  McCarthy,  K.C.,  and  Britton  Osier,  for  the  appellants. 

J.  H.  Clary,  for  the  plaintiffs,  respondents. 

January  19,  1920.  Hodgins,  J.A.  : — These  appeals  by  the 
defendants  were  argued  on  the  7th  and  8th  February,  1918,  and 
on  the  20th  and  21st  March,  1918.  They  are  appeals  from  the 
District  Court  of  the  District  of  Sudbury,  and  consideration  of 
them  has  been  delayed  owing  to  the  fact  that  some  cases  in  the 
Supreme  Court  of  Ontario,  involving  the  whole  of  the  expert 
evidence  given  in  these  cases,  had  then  been  tried  and  judgment 
had  been  delivered  by  Mr.  Justice  Middleton,  appeals  in  which 
were  pending.  It  was  thought  better  to  await  the  argument  in 
those  cases.  As  this  has  taken  place,  and  the  fundamental  issues  are 
the  same  in  all,*  there  is  no  reason  for  further  delaying  judgment. 

*See  Black  v.  Canadian  Copper  Co.,  Taillifer  v.  Canadian  Copper  Co. 
(1917),  12  O.W.N.  243,  for  note  of  decision  of  Middleton,  J.,  affirmed  on  the 
19th  January,  1920:  Taillifer  v.  Canadian  Copper  Co.,  17  O.W.N.  399. 
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The  evidence  in  these  cases  was  taken  at  Sudbury,  the  taking 
of  it  occupied  6 days,  and  the  transcript  of  the  evidence  runs  to 
332  pages.  In  addition  to  that,  the  Court  has  been  favoured  by 
the  appellants  with  a minute  analysis  of  the  evidence  in  each  of 
the  five  cases,  and  also  with  a tabulated  extract  from  the  evidence 
of  all  the  experts  who  were  called,  a similar  statement  of  what  is 
called  the  general  evidence,  and  also  particular  instances  of 
fundamental  facts  and  inconsistencies,  etc.,  in  the  judgment  of 
the  learned  Judge  and  in  the  evidence,  as  well  as  an  exhaustive 
analysis  of  the  effects  of  SO^  the  percentage  and  description  of 
foliar  markings.  This  interesting  material  reached  a total  of 
290  pages,  so  that  it  is  evident  that  the  appellants  attach  unusual 
importance  to  these  cases,  in  which  the  amounts  awarded  are 
comparatively  trifling,  amoimting  in  all  to  S845,  the  largest 
award  of  damages  being  S300. 

In  addition  to  the  evidence  given  by  the  owners  of  the  farms 
in  question,  testimony  was  also  had  from  others  owning  similar 
farms,  and  friends  and  neighbours.  The  appellants  examined  a 
number  of  gentlemen  who  not  only  gave  evidence  of  facts  which 
they  saw,  but  were  put  forward  to  speak  from  expert  knowldege 
as  graduates  of  the  Ontario  Agricultural  College  and  as  having 
devoted  considerable  time  to  biology,  plant-pathology,  etc. 
These  witnesses  were  in  the  employment  of  the  appellants  at  the 
time  of  the  trial,  other  than  Mr.  Martin,  who  had  made  an 
examination  of  the  farms  in  the  district  on  behalf  of  the  Ontario 
Government  in  June,  1916.  Mr.  Hugh  Montgomery,  a farmer, 
whose  farm  is  about  40  miles  from  Sudbury,  also  gave  evidence 
for  the  appellants. 

In  addition,  all  the  expert  evidence  in  the  Supreme  Court  cases 
was,  by  consent,  put  in,  and  the  learned  District  Cc^uirt  Judge  in 
his  judgment  deals  with  it  in  this  way: — • 

‘‘It  may  be  here  mentioned  that  I have  not  only  heard  expert 
testimony  on  this  branch  of  the  case,  but  have  examined  the 
several  written  authorities  submitted,  all  of  which  for  the  practical 
purpose  of  dealing  with  the  matters  in  dispute  are  fully  summarised 
in  the  judgment  of  Mr.  Justice  Middleton  in  the  cases  tried  before 
him.  It  will  serve  no  useful  purpose  to  repeat  as  to  these.  I have 
carefully  considered  the  evidence  given  on  the  trials  before  me, 
which  lasted  6 days  and  3 evenings,  listened  attentively  to  the  one 
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and  a half  days’  argument  which  followed,  and  from  every  point 
of  view  that  I could  I have  weighed  the  evidence  in  all  its  bearings, 
as  to  weather,  soil,  drainage,  cultivation,  prices,  dates,  diseases, 
palatability  of  blighted  fodder,  wind,  moisture,  etc.” 

On  the  argurhent  in  these  appeals,  no  exception  was  taken, 
on  either  side,  to  the  very  masterly  analysis  of  the  expert  evidence 
given  by  Mr.  Justice  Middleton  in  the  Supreme  Court  cases  to 
which  the  learned  trial  Judge  here  refers.  Indeed,  it  would  be 
difficult  to  do  so  when  that  evidence  is  read  and  considered. 
That  summary  is,  of  course,  a complete  reflection  of  the  views 
given  by  the  experts  and  is  not  intended  to  be  a pronouncement  by 
Mr.  Justice  Middleton  on  the  merits  of  the  theory,  or  theories, 
propounded  by  them.  This  is  necessarily  so,  as  I have  no  doubt 
he  followed  the  rule  so  well  laid  down  by  Lord  Justice  Bowen  in 
Fleet  V.  Managers  of  the  Metropolitan  Asylums  District j ^'The 
Times,”  3rd  March,  1886,  also  to  be  found  in  the  life  of  Lord 
Bowen  by  Sir  Henry  Cunningham,  at  p.  162.  It  is  as  follows: — 
‘Hf  we  are  to  act  in  the  present  instance,  we  must  fall  back 
upon  the  opinions  of  experts,  and  I wish  emphatically  to  state  my 
view,  that  in  a matter  like  the  present,  so  far  from  thinking  the 
opinions  of  experts  unsatisfactory,  it  is  to  the  opinion  of  experts 
that  I myself  should  turn  with  the  utmost  confidence  and  faith. 
Courts  of  Law  and  Courts  of  Justice  are  not  fit  places  for  the 
exercise  of  the  inductive  logic  of  science.  Life  is  short;  it  is 
impossible  to  place  endless  time  at  the  disposal  of  litigants;  and 
the  laws  of  evidence  are  based  upon  this  very  impossibility  of 
prolonging  inquiries  to  endless  length.  There  is  hardly  a scientific 
theory  in  the  world  which,  if  we  were  to  examine  into  it  in  Law 
Courts,  might  not  take  year  after  year  of  the  whole  time  of  a 
tribunal.  Supposing,  for  a moment,  one  had  brought  in  question 
the  circular  theory  of  storms,  and  were  to  propose  before  a tribunal 
like  this  to  examine  it,  not  by  reference  to  the  opinions  of  the  most 
experienced  persons  who  have  made  it  a subject  of  study  and 
investigation,  but  to  inquire  ourselves  into  all  the  special  circum- 
stances of  storms,  with  which  witnesses  could  favour  us,  who  had 
crossed  the  Atlantic  or  the  Eastern  Seas,  in  order  to  form  our 
opinion,  assisted,  no  doubt,  by  scientific  men,  as  to  the  circular 
theory  of  storms,  with  all  the  qualifications  which  might  be 
adopted,  and  with  all  the  definitions  in  which  it  might  be  embodied. 
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Take  another  instance  of  a law  which  is  very  far  from  likely  to  be 
accepted  by  science,  but  most  probably  would  be  rejected  as  pure 
theory,  and  as  utterly  beyond  reason.  I believe  there  are  many 
pei*sons  in  India  who  endeavour  to  connect , the  existence  of 
famine  raging  over  tracts  of  country  with  spots  on  the  sun. 
Supposing  that  theory  were  brought  up  in  an  English  Court  of 
Law,  we  should  be  bound  to  embark  on  an  endless  inquiry  into  all 
the  instances  in  which  spots  on  the  sun  had  been  found  to  be 
coincident  with  famines  in  India.  The  truth  is,  when  you  are 
dealing  with  scientific  theories,  it  is  hopeless  for  Courts  of  Law  to 
do  more  than  to  take  the  evidence  of  scientific  men,  subject,  no 
doubt,  to  cross-examination,  which  may  or  may  not  condescend 
to  particular  instances,  which  may  be  brought  home  to  them  to 
shew,  if  it  exists,  the  uncertainty  of  the  grounds  upon  which  their 
opinions  are  founded.  The  result  of  the  admission  of  this  evidence, 
assuming  it,  as  I do,  to  be  admissible,  has  been,  in  my  judgment, 
to  shew  that  the  endeavour  to  utilise  such  evidence  launches  us 
upon  an  inquiry  fit  only  for  the  leisure  of  learned  and  scientific 
men,  but  for  which  the  jury  system  and  the  judicial  system  are 
probably  inadequate.” 

In  that  case  Lord  Justice  Bowen  had  come  to  the  conclusion 
that  the  scientific  evidence  with  regard  to  the  theory  of  aerial 
transmission  of  disease  shewed  that  the  theory  was  still  uncertain, 
and  he  deprecates  the  idea  that  Judges  are  competent  to  solve 
what  scientific  witnesses  are  unable  finally  to  pronounce  upon. 

In  these  cases  there  is  not  only  this  scientific  evidence,  but  the 
testimony  given  by  those  immediately  concerned  in  the  growing  of 
crops  on  their  farms,  and  knowing  the  climatic  and  atmospheric 
conditions,  quality  of  soil,  the  resultant  yield,  that  of  other  years, 
and  other  matters  necessary  to  be  considered  here. 

Many  facts  are  adduced  on  both  sides,  some  of  which  come  in 
conflict  with  the  scientific  evidence  of  what  is,  or  ought  to  be,  the 
case.  The  learned  trial  Judge  says: — ■ 

‘^On  both  sides  the  evidence  was  positive.  I may  add  that  I 
am  well  satisfied  that  all  of  these  witnesses  on  both  sides  believed 
what  they  said.  Deciding  between  them  as  to  what  really 
happened,  I am  led  to  the  conclusion  that  I must  find  that  sulphur 
smoke  streams  did  reach  these  lands  as  described  by  those  who 
said  that  they  saw  them,  and  also  that  the  plaintiffs  in  each  case 
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suffered  damage  by  injury  caused  to  their  farms.  The  reason  for 
my  so  deciding  is  obvious.  The  witnesses  who  speak  of  what  they 
see  and  feel  are  to  be  taken  in  preference  to  those  who  speak  from 
signs  that  they  see  and  the  observations  which  they  make  after 
the  events  have  happened.’^ 

In  coming  to  this  conclusion,  the  learned  Judge  has,  I think, 
dealt  with  the  scientific  and  other  evidence  properly  and  in 
accordance  with  the  rule  laid  down  many  years  ago  in  the  case  of 
Goldsmid  v.  Tunbridge  Wells  Improvement  Commissioners  (1866), 
L.R.  1 Ch.  349,  353,  where  Lord  Justice  Turner  made  some 
observations  which  I herewith  reproduce — 

‘‘Speaking  with  all  possible  respect  to  the  scientific  gentlemen 
who  have  given  their  evidence,  and  as  to  whom  it  is  but  just  to 
say  that  they  have  dealt  with  the  case  most  ably  and  most  impar- 
tially, I think  that  in  cases  of  this  nature  much  more  weight  is 
due  to  the  facts  which  are  proved  than  to  conclusions  drawn  from 
scientific  investigations.  The  conclusions  to  be  drawn  from 
scientific  investigations  are,  no  doubt,  in  such  cases  of  great  value 
in  aid  or  in  explanation  and  qualification  of  the  facts  which  are 
proved,  but  in  my  judgment  it  is  upon  the  facts  which  are  proved, 
and  not  upon  such  conclusions,  the  Court  ought  in  these  cases 
mainly  to  rely.  I think  so  the  more  strongly  in  this  particular 
case,  because  it  is  obvious  that  the  scientific  examinations  which 
have  been  made  . . . must  have  depended  much  upon  the 

state  of  circumstances  which  existed  at  the  times  when  those 
investigations  took  place.”  And  at  the  end  of  the  paragraph  he 
adds:  “In  my  view  of  this  case,  therefore,  the  scientific  evidence 
ought  to  be  considered  as  secondary  only  to  the  evidence  as  to 
the  facts.” 

Mr.  Justice  Eve  in  Liverpool  Corporation  v.  H.  Coghill  dc  Son 
Limited,  [1918]  1 Ch.  307,  follows  the  view  there  laid  down,  and 
makes  some  observations  which  I cannot  help  thinking  apply 
within  reasonable  limits  to  these  cases  (p.  319) : — 

“More  worthy  of  serious  consideration  were  the  questions  put  to 
the  plaintiffs’  experts  seeking  for  their  explanation  of  certain 
phenomena  disclosed  in  their  investigations,  such,  for  example, 
as  the  length  of  time  which  elapsed  before  the  damage  became 
perceptible,  and  the  undoubted  fact  that  crops  of  distinct  qualities 
were  found  to  be  growing  on  soil  which,  according  to  the  analysis. 
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contained  the  same  percentage  of  borax.  These  questions 
admittedly  present  problems  of  which  at  the  moment  the  solution 
is  not  wholly  apparent,  but  I may  say  that  the  first  one  is  founded 
upon  assumptions  of  fact  which  I should  by  no  means  accept  as 
established  were  the  inquiry  in  which  I am  engaged  a scientific 
one.  For  the  purposes  of  this  case  the  loose,  vague,  and  quite 
imtested  evidence  as  to  the  length  of  time  during  which  the 
effluent  has  been  discharged  on  to  the  farm,  its  quantity  and 
quality,  and  the  times  of  its  discharge,  has  been  taken  as  suffi- 
ciently accurate,  but  no  scientific  investigator  worthy  of  the  title 
would  treat  it  that  the  consistency  of  the  effluent  in  these  respects 
was  proved  to  demonstration  by  the  testimony  of  one  man  who 
was  there,  it  is  true,  but  who  had  nothing  to  do  with  and  knew 
nothing  about  the  effluent,  even  though  corroborated  by  the 
evidence  of  another  man  who  was  not  there  at  all.’^ 

I think  that  the  same  criticism,  though  in  a diffetent  direction, 
may  be  made  in  this  case,  and  that  assumptions  of  fact  have  been 
made  upon  which  much  of  the  scientific  evidence  is  based  which 
have  not  been  established  with  regard  to  the  farms  here  in  question. 
Especially  is  this  to  be  borne  in  mind  in  view  of  the  weight  sought 
to  be  attached  to  data,  experiments,  and  conclusions  made  and 
reached  under  different  conditions  of  soil,  cultivation,  and  climatic 
conditions,  in  different  States  of  the  American  Union. 

[The  learned  Judge  then  made  a detailed  examination  of  the 
evidence,  and  concluded:] 

Upon  the  whole,  I am  not  satisfied  that  the  conclusions  of  the 
experts,  urged  before  us  as  being  undeniable  and  conclusive,  go 
quite  that  far.  They  are,  no  doubt,  accurate  statements  of 
opinions  formed  after  careful  investigation  and  experiment.  But, 
as  applied  to  the  conditions  existing  near  Sudbury,  I am  not 
entirely  satisfied  that  they  have  deprived  the  respondents  of  any 
claim.  We  must  be  satisfied  in  cases  such  as  these  that  the 
judgment  appealed  from  is  wrong.  I am  myself  not  so  satisfied — ■ 
nor  indeed  quite  persuaded  that  the  amounts  allowed  by  the 
learned  trial  Judge  are  as  large  as  might  well  have  been  given  on 
the  confiicting  evidence  produced.  No  such  ground  has  been 
taken,  and  the  result  will  therefore  be  the  dismissal  of  the  appeals. 
The  costs  below  were  given  upon  the  proper  scale.  No  question 
of  title  as  such  was  involved. 

3 — 47  O.L.R. 
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Maclaren,  J.A.: — I am  of  the  opinion  that  the  trial  Judge 
adopted  the  proper  principle  in  the  assessment  of  the  damages  in 
these  cases;  and,  he  having  seen  and  heard  the  witnesses,  and  there 
being  evidence  which,  if  believed,  would  justify  each  of  the  judg- 
ments in  question,  I am  of  the  opinion  that  all  the  appeals  should 
be  dismissed  with  costs. 


Magee,  J.A.,  agreed  with  Hodgins,  J.A. 

Ferguson,  J.A.  (after  making  a brief  statement  of  the  facts) : — ■ 
By  consent  of  counsel,  part  of  the  opinion-evidence  of  experts 
heard  by  Mr.  Justice  Middleton  at  the  trial  of  certain  other  actions, 
dealing  with  the  other  claims  for  damages  to  crops  caused  by 
sulphur  fumes,  and  the  opinion  of  Mr.  Justice  Middleton  in  those 
actions,  were  admitted  as  evidence  in  this  action. 

The  appellants  contend  that  the  analysis  of  the  expert  testi- 
mony by  Mr.  Justice  Middleton  and  his  deductions  therefrom  and 
conclusions  thereon  are  correct,  and  that  on  these  deductions  and 
conclusions  the  amounts  awarded  are  not  justified. 

The  respondents,  whilb  not  agreeing  to  all  the  deductions 
made  by  Mr.  Justice  Middleton  from  the  scientific  testimony, 
urge  that,  even  on  the  basis  established  by  his  opinion,  they  have 
made  out  injury  and  damage  entitling  them  to  hold  the  awards  of 
the  learned  trial  Judge.  Mr.  Justice  Middleton  formed  his 
estimate  of  the  injury  and  damage  on  the  amount  of  visible 
bleaching.  In  these  cases  we  have  not  samples  of  the  different 
crops,  but  must  depend  on  the  oral  testimony  of  -the  plaintiffs’ 
witnesses  as  to  both  the  nature  and  extent  of  the  blight  or  bleach- 
ing. The  appellants  contend  that  the  blight  or  bleach  sworn  to 
by  many  witnesses  was  the  result  of  disease  rather  than  the  result 
of  sulphur  fume  bleaching;  in  the  case  of  the  plaintiff  Arthurs, 
they  urge  that  the  evidence  shews  that  the  sulphur  fume  bleaching 
was  too  slight  to  have  caused  any  damage. 

The  appellants  urge  further  that  the  learned  trial  Judge, 
while  purporting  to  adopt  and  follow  the  conclusions  of  Mr. 
Justice  Middleton,  requiring  as  they  do  more  than  slight  foliar 
markings  to  establish  damage,  erroneously  assumed  that  some 
marking  and  damages  followed  each  smoke  visitation. 

Mr.  Justice  Middleton  made  a very  careful  and  exhaustive 
study  of  the  scientific  evidence,  and  I see  no  reason  to  doubt  the 
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correctness  of  his  findings  thereon,  and  I agree  with  him  that  on 
the  scientific  evidence  the  conclusion  is  inevitable  that  there  must 
be  with  the  smoko  sufficient  sulphur  gas  to  cause  more  than  slight 
foliar  bleaching,  before  either  Injury  or  damage  may  be  found; 
and,  were  I of  the  opinion  that  the  learned  trial  Judge  had  pro- 
ceeded on  a different  basis,  I should  be  of  the  opinion  that  he  had 
erred,  but  I do  not  so  read  his  opinion.  He  says : — 

‘‘These  witnesses  spoke  of  the  deration  of  the  smoke  as  well 
as  they  could  recollect  it  each  time — ^the  time  of  the  day  that  it 
happened,  and  of  the  blight  which  was  immediately  visible  after.” 

I cannot  see  how,  in  the  absence  of  samples  of  the  crops,  this 
Court  can  reject  as  unreliable  the  oral  testimony  of  blight  which 
the  learned  trial  Judge,  who  saw  the  witnesses,  accepted,  unless 
we  conclude  that  the  testimony  establishes  clearly  that  the  bleach- 
ing sworn  to  resulted  from  disease  and  not  at  all  from  sulphur 
gases. 

It  is  argued  that,  because  fields  or  patches  of  crops,  which  are 
by  nature  more  susceptible  to  injury  from  sulphur  gas,  escaped, 
while  more  hardy  crops  alongside  were  injured,  that  blight  was 
not  caused  by  sulphur  gas;  it  is,  however,  conceded  that  the 
amount  of  blight  or  bleaching  is  materially  affected  by  the  condi- 
tions of  light,  moisture  and  atmosphere,  from  which  it  would 
seem  to  follow  that  we  cannot  say  that,  because  in  exactly  similar 
atmospheric  conditions  one  kind  of  crop  is  more  susceptible  to 
bhght  and  bleaching  than  another,  all  parts  of  a farm  or  field  over 
which  the  sulphur  gas  passes  must  necessarily  be  affected  according 
to  the  table  of  susceptibility  to  injury.  One  part  of  the  crop 
smoked  may  have  been  on  high  dry  land  lying  to  the  sun,  while 
another  part  of  the  crop  in  the  same  field  may  have  been  on  low 
land  or  on  a slope  lying  away  from  the  sunlight^  resulting  in 
different  conditions  of  light,  moisture,  and  atmosphere;  therefore, 
while  of  the  opinion  that  the  scientific  evidence  affords  a basis  for 
the  appellants’  argument,  I do  not  think  that  it  establishes  it — • 
in  this  conclusion  I think  I am  in  agreement  with  Mr.  Justice 
Middleton;  for,  while  he  says  that  “one  would  expect  that  the 
injurious  gas  would  reach  all  in  one  plot  alike,”  he  does  not  go  so 
far  as  to  say  that  this  is  necessarily  so. 

The  appellants’  further  objection  to  the  finding  is  that  the 
description  of  the  colouring  or  shading  of  the  colours  establishes 
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that  the  foliar  markings  described  were  the  result  of  disease  and 
not  of  bleaching  from  sulphtir  gas;  No  doubt  the  crops  of  the 
plaintiffs  were  affected  by  disease,  and  such  disease  is  largely 
responsible  for  the  crop  failure  complained  of,  but  I cannot  say 
that  there  was  no  evidence  to  support  the  learned  trial  Judge  in 
his  conclusion  that  ^‘the  crops  of  these  several  plaintiffs  were 
smoked  and  gassed  by  smoke  and  gas  from  the  roast-beds  of  these 
defendants,  and  that  . . . blight  therefrom  was  immediately 

visible  after,’’  or  in  his  finding  “that  the  sulphur  smoke  stream 
(gas)  did  reach  these  lands  as  described  by  those  who  say  that 
they  saw  them,  and  also  that  the  plaintiffs  in  each  case  suffered 
damage.” 

The  diseased  crops  would  not  be  benefited  from  gas  visitations, 
and  the  question  remains,  how  much  were  they  damaged?  The 
learned  trial  Judge  has  taken  into  accoimt,  as  best  he  could,  the 
disease,  and  materially  reduced  what  he  terms  the  unreasonable 
claims  of  the  plaintiffs. 

[Quotation  from  the  reasons  for  judgment  of  the  District  Court 
Judge.] 

The  learned  trial  Judge  seems  to  me  to  have  taken  into  his 
consideration  every  item  which  should  have  been  considered  in 
fixing  the  damages  and  in  reducing  the  plaintiffs’  several  claims. 
I cannot  say  that  he  has  erred  in  principle,  and  see  no  reason  for 
disturbing  the  results. 

I would,  for  these  reasons,  dismiss  the  appeals  with  costs. 


Appeals  dismissed  with  costs. 
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[MIDDLETON,  J.] 

Smith  v.  Upper  Canada  College. 

Statutes — Operation  of — Statute  of ‘Frauds,  sec.  13  {6  Geo.  V.  ch.  24,  sec.  19) — 
Action  for  Agent^s  Commission  on  Sale  of  Land — Statutory  Requirement 
of  Agreement  in  Writing — Condition  Precedent  to  Bringing  Action — 
Agreement  Made  before  Statute  Became  Operative,  hut  not  Enforceable  until 
afterwards — Bar  of  Remedy — Retrospective  Operation — Evidence — Pro- 
cedure— Provision  Postponing  Coming  into  Effect  of  Statute — Hardship 
— Remedial  Legislation — Effect  of  Judgment. 

In  1913  the  plaintiff,  a land  agent,  was  employed  by  the  defendants  to  effect 
a sale  of  property,  which  he  did;  and  it  was  then  agreed  (not  in  writing) 
that  he  should  receive  from  the  defendants  a commission  to  be  paid  to 
him  proportionately  as  the  defendants  received  the  purchase-money.  He 
was  paid  a part  of  the  sum  agreed  upon  as  commission;  and  in  1919  brought 
this  action  to  recover  the  balance.  The  agreement  made  in  1913  was  before 
the  enactment  of  sec.  13  of  the  Statute  of  Frauds  by  6 Geo.  V.  ch.  24, 
sec.  19,  assented  to  on  the  27th  April,  1916.  No  action  could  have  been 
brought,  for  nothing  more  was  due  to  the  plaintiff,  until  after  the  new 
section  had  became  operative— by  the  terms  of  the  section  its  coming  into  , 
force  was  postponed  until  the  1st  January,  1917.  The  section  provides 
that  “no  action  shall  be  brought  to  charge  any  person  for  the  payment  of 
a commission  . . . unless  the  agreement  . . . shall  be  in  writing 

and  signed  by  the  party  to  be  charged  . . . — 

Held,  that  the  statute  barred  the  legal  remedy  by  which  the  contract  might 
otherwise  have  been  enforced,  and  so  afforded  an  answer  to  the  action,  not 
by  any  retrospective  effect,  but  because  it  spoke  from  its  date  and  pro- 
hibited the  action. 

The  ^’ase  came  within  the  class  in  which  [the  existence  of  a certain  kind 
of  evidence  is  required  before  an  action  can  be  successfully  maintained 
— ^it  did  not,  strictly  speaking,  deal  with  a matter  of  procedure,  but  with  a 
matter  analogous  to  procedure. 

The  intention  to  give  a statute  a retroactive  effect  is  not  necessarily  to  be 
presumed  from  a provision  fixing  a more  or  less  distant  date  for  its  coming 
into  force. 

Review  of  the  authorities. 

Gillmore  v.  Shooter  (1679),  2 Mod.  310,  cannot  now  be  regarded  as  law. 

Semble,  the  commission  not  being  due  until  after  the  Act  of  1916  came  into 
operation,  the  delay  did  not  mitigate  the  hardship;  the  Legislature  might 
relieve  the  plaintiff  even  after  the  rights  of  the  parties  had  been  determined 
by  a judgment. 

An  action  for  the  recovery  of  an  agent’s  commission  on  the  sale 
of  land.  The  action  was  comm.enced  in  the  year  1919. 

The  case  was  set  down  for  hearing  upon  a point  of  law  raised 
in  the  pleadings:  Rule  122. 

January  19.  The  case  was  heard  in  the  Weekly  Court,  Toronto. 

A.  G.  F.  Lawrence,  for  the  plaintiff. 

Frank  Arnoldi,  K.C.,  for  the  defendants. 

January  22.  Middleton,  J.  : — The  plaintiff,  a real  estate 
agent,  alleges  that  on  or  about  the  20th  September,  1913,  he  was 
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employed  by  the  defendants  for  the  purpose  of  effecting  a sale  of 
certain  property,  and  that  as  a result  of  his  endeavours  the  property 
was  sold  to  the  Suydam  Realty  Company  Limited,  for  the  price 
of  $1,125,000,  and  that  it  was  agreed  that  he  should  receive  from 
the  defendants  a commission  of  $25,000,  to  be  paid  to  him  pro- 
portionately as  the  defendants  received  the  purchase-money  for 
the  property;  that  he  has  received  by  way  of  commission  the  sum 
of  $6,100;  that,  upon  the  maturity  of  the  contract  for  purchase, 
new  and  substitute  agreements  were  entered  into  between  the 
defendants  and  the  purchasing  company  without  the  privity  of 
the  plaintiff;  and  that  he  is  now  entitled  to  receive  the  balance  due 
to  him  as  commission  under  the  agreement. 

The  defendants  allege  that  the  agreement  sued  on  was  not  in 
writing,  as  required  by  the  13th  section  of  the  Statute  of  Frauds, 
R.S.O.  1914,  ch.  102,  as  enacted  by  (1916)  6 Geo.  V.  ch.  24,  sec. 
19,  and  amended  by  (1918)  8 Geo.  V.  ch.  20,  sec.  58,  and  that  for 
this  reason  the  action  should  be  dismissed.  In  addition  to  this 
defence  other  defences  are  set  up  which  are  not  now  ripe  for 
consideration. 

By  consent  of  counsel  it  has  been  agreed  that  the  question  of 
law  arising  shall  now  be  determined  under  the  provisions  of  Rule 
122. 

This  question  may  be  thus  stated.  The  agreement  made  in 
1913  was  prior  to  the  passing  of  the  statute,  and  no  action  could 
have  been  brought  until  after  the  statute  became  operative,  as, 
under  the  terms  of  the  agreement,  the  payment  of  the  commission 
was  postponed  at  any  rate  until  the  money  became  payable  by  the 
purchaser,  a date  subsequent  to  the  operation  of  the  statute.  The 
plaintiff  contends  that  the  statute  has  no  effect  upon  the  validity 
or  operative  effect  of  his  contract.  On  the  other  hand,  the  defend- 
ants contend  that  the  statute  in  terms  prohibits  the  bringing  of 
any  action  after  the  date  when  it  came  into  force,  upon  such  a 
contract  as  this.  t 

The  statute  (sec.  13  as  amended)  provides: — 

‘‘  (1)  No  action  shall  be  brought  to  chai’ge  any  person  for  the 
payment  of  a commission  or  other  remuneration  for  the  sale  of 
real  property  unless  the  agreement  upon  which  such  action  shall 
be  brought  shall  be  in  writing  (separate  from  the  sale  agreement) 
and  signed  by  the  party  to  be  charged  therewith  or  some  person 
thereunto  by  him  lawfully  authorised. 


XLVII. 


ONTARIO  LAW  REPORTS. 


39 


“(2)  This  section  shall  come  into  force  on  the  1st  day  of 
January,  1917.’’ 

I have  quoted  the  statute  as  it  now  stands,  the  words  in  brackets 
being  added  by  the  amendment  of  1918. 

Mr.  Arnold!  contends  that  the  statute  applies,  first  because  an 
intention  to  give  it  a retroactive  effect  is  to  be  presumed  from  the 
provision  postponing  the  coming  into  force  of  the  statute  from  the 
date  of  the  Royal  Assent,  the  27th  April,  1916,  to  the  1st  January, 
1917,  and  secondly  because  the  enactment  relates  to  procedure  or 
evidence,  and,  therefore,  governs  upon  ihe  bringing  of  any  action 
after  the  date  when  the  statute  became  operative. 

The  question  of  the  effect  of  a statute  upon  an  existing  right  is 
not  to  be  determined  by  any  arbitrary  rule  or  set  of  rules.  As  in 
all  other  cases,  the  subject-matter  of  the  legislation  and  the  terms 
of  the  enactment  must  be  carefully  considered. 

The  fundamental  doctrine  is  that  ‘^unless  there  is  some  declared 
intention  of  the  Legislature — ^clear  and  unequivocal — or  unless 
there  are  some  circtimstances  rendering  it  inevitable  that  we  should 
take  the  other  view,  we  ought  to  presume  that  an  Act  is  prospective 
and  is  not  retrospective:”  Gardner  v.  Lucas  (1878),  3 App.  Cas. 
582,  at  p.  601. 

Much  misunderstanding  has  occurred  by  reason  of  failure  to 
consider  the  true  subject-matter  of  the  legislation.  All  legislation 
as  to  procedure  is  said  to  have  a retroactive  effect.  This  is  an 
error,  for  the  subject-matter  of  the  legislation  is  procedure,  and 
the  statute  defines  the  procedure  for  the  future  and  not  for  the 
past.  All  coming  to  the  Courts  to  assert  or  defend  a right  must 
avail  themselves  of  the  machinery  provided  for  that  purpose,  as 
it  is  at  the  time  when  attempt  is  made  to  use  it.  The  fact  that 
before  the  legislation  the  remedy  would  have  had  to  be  sought  in 
some  particular  forum,  or  some  particular  manner,  and  that  by  the 
Act  this  is  changed  so  that  after  the  Act  another  forum  is  provided, 
and  another  method  of  procedure  is  introduced,  does  not  make  the 
Act  retrospective  in  its  effect.  There  is  no  vested  right  interfered 
with. 

Somewhat  akin  to  statutes  strictly  relating  to  procedure  are 
statutes  which  prohibit  the  bringing  of  actions  of  a certain  class 
altogether,  or  which  require  a condition  precedent  to  the  bringing 
of  some  particular  class  of  action,  or  which  requhe  the  existence 
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of  a certain  kind  of  evidence,  before  the  action  can  be  successfully 
maintained. 

The  statute  in  question  here  falls  within  this  class  of  actions, 
for  it  prohibits  the  maintenance  of  the  action  -unless  the  contract 
upon  which  it  is  founded  is  evidenced  by  writing.  ‘‘No  action 
shall  be  brought  . . . unless,’’  etc.  This  is  not  in  the  strict 

sense  a matter  of  procedure,  but  it  is  analogous  to  it.  It  is  a 
command  by  the  Legislature  to  the  Courts  rendering  it  necessary 
that  certain  evidence  should  be  produced  before  the  relief  sought 
can  be  granted.  The  contract  is  not  destroyed,  the  vested  right 
is  not  annulled,  but  prospectively  the  Court  is  required  to  hold 
its  hand  unless  the  evidence  rendered  necessary  is  produced. 

Towler  v,  Chatterton  (1829),  6 Bing.  258,  will  serve  as  an  apt 
illustration.  That  was  a case  upon  Lord  Tenterden’s  Act  requiring 
an  acknowledgment  or  promise  relied  upon  as  taking  a case  out 
of  the  Statute  of  Limitations  to  be  in  writing.  The  Act  was  passed 
on  the  9th  May,  1828,  to  take  effect  on  the  1st  January,  1829. 
The  action  was  commenced  after  the  Act  was  in  force.  The 
promise  alleged  was  said  to  have  been  made  before  the  Act  was 
enacted,  in  February,  1828.  The  case  was  heard  in  the  Common 
Pleas  before  Tindal,  C.J.,  Park,  J.,  Burroughs,  J.,  and  Gaselee,  J. 
Park,  J.,  delivered  the  judgment  of  the  Court,  stating  that  his 
conclusions  were  in  accordance  with  the  views  expressed  in  two 
nisi  prius  cases  determined  by  Baron  Hullock  and  by  Lord 
Tenterden  himself.  It  was  held  that  the  statute  had  been  intro- 
duced to  remedy  a great  evil  arising  from  the  vague  and  unsatis- 
factory evidence  given  at  the  trial  of  actions  upon  verbal  promises; 
and  Parliament,  having  given  due  notice  by  providing  that  the 
law  should  not  have  operation  for  nearly  8 months  after  its  enact- 
ment, must  be  taken  to  have  intended  that  the  statute  should 
apply  to  all  actions  brought  after  the  statute  became  operative. 

In  our  own  Courts,  in  Grantham  v.  Powell  (1853),  10  U.C.R. 
306,  the  corresponding  provision  adopted  here  in  1850,  which 
became  operative  on  the  1st  January,  1852,  was  held  to  be  retro- 
spective, and  to  apply  to  actions  pending  at  the  passing  of  the  Act, 
there  being  less  appearance  of  hardship  because  creditors  could 
not  be  taken  by  surprise,  and  had  ample  time  to  enforce  their 
demands  before  they  could  suffer  any  disadvantage  from  the 
change  made  in  the  law  owing  to  lapse  of  time  before  the  Act 
became  operative. 


XL  VII.] 


ONTARIO  LAW  REPORTS. 


41 


In  these  cases  and  in  others  that  fact  that  the  Legislature  has 
seen  fit  to  provide  a period  of  grace  before  the  Act  became  operative 
is  rightly  relied  on  as  negativing  the /^appearance  of  harshness’’ 
which  the  Court  is  reluctant  to  impute  to  the  Legislature,  but  I 
do  not  regard  it  as  the  real  foundation  of  the  decisions,  nor  do  the 
cases  indicate  that  absence  of  this  would  have  caused  a contrary 
decision. 

Moon  V.  Durden  (1848),  2 Ex.  22,  is  a case  in  which  the  Court 
considered  the  effect  of  a statute  providing  that  all  contracts  and 
agreements  by  way  of  gaming  and  wagering  shall  be  null  and  void, 
and  that  no  suit  shall  be  brought  or  maintained  upon  any  such 
contract.  The  majority  of  the  Exchequer,  Rolfe,  B.,  Alderson,  B., 
and  Parke,  B.,  held  that  the  statute  had  no  application  to  an 
action  pending  at  the  passing  of  the  statute;  Platt,  B.,  being  of 
the  contrary  opinion,  finding  the  words  ‘‘no  suit  shall  be  brought 
or  maintained”  a clear  indication  that  the  Act  applied  to  actions 
upon  existing  contracts,  the  provision  making  all  future  contracts 
“null  and  void”  rendering  those  words  meaningless  unless  this 
was  intended.  The  majority  opinion  turned  substantially  upon 
the  fact  that  the  action  was  pending  when  the  statute  was  passed, 
and  that  the  words  “brought”  and  “maintained”  both  referred 
to  future  actions,  and  that  this  shewed  that  the  statute  was  not 
intended  to  apply  to  pending  actions. 

In  the  case  at  bar  the  action  was  not  brought  until  long  after 
the  statute  was  in  operation,  so  that  no  good  purpose  would  be 
served  by  following  the  discussion  into  the  soundness  of  the  nisi 
prius  decisions  referred  to  in  Towler  v.  Chatterton  and  our  own 
decision  in  10  U.C.R.,  where  the  statute  was  held  to  defeat  pending 
actions. 

Crooks  V.  Crooks  (1854),  4 Gr.  615,  deals  with  this  question 
only.  The  decision  in  Moon  v.  Durden,  so  far  as  it  turned  upon 
the  words  invalidating  the  contract,  cannot  be  doubted.  They 
would  undoubtedly  interfere  with  a vested  right  if  they  made  void 
a contract  lawful  at  the  time  of  its  making. 

In  the  judgments  in  Moon  v.  Durden,  a case  of  Gillmore  v. 
Shooter  (1679),  2 Mod.  310,  is  referred  to.  That  was  an  action 
brought  after  the  Statute  of  Frauds  upon  a promise  in  consideration 
of  marriage,  made  before  the  statute.  The  statute,  as  here, 
provided  that  after  the  passing  of  the  Act  “no  action  shall  be 
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brought.”  It  was  held  that  ^'it  could  not  be  presumed  that  the 
Act  had  a retrospect  to  take  away  an  action  to  which  the  plaintiff 
was  then  intituled.” 

If  this  case  could  be  still  regarded  as  law,  then  it  is  in  the 
plaintiff^s  favour,  but  the  Courts  have,  I think,  now  drawn  a 
distinction  between  the  provisions  of  statutes  v/hich  do  not  directly 
touch  the  contract,  as  the  Gaming  Act  does,  and  statutes  which 
form  part  of  the  lex  fori  and  relate  to  the  enforcing  of  the  contract. 
Leroux  v.  Brown  (1852),  12  C.B.  801,  is  the  leading  case  upon  the 
question.  A parol  contract  was  made  in  France  and  was  valid 
according  to  French  law,  an  action  in  England  failing  because  the 
statute  provided  that  no  action  should  be  brought,  and  this  related 
to  procedure,  and  procedure  only,  requiring  a particular  mode  of 
proof.  This  case  has  been  much  discussed,  but  seems  to  have  the 
sanction  of  the  Lords:  Morris  v.  Baron  and  Co.  [1918]  A.C.  1; 
Maddison  v.  Alderson  (1883),  8 App.  Cas.  467,  474. 

This  statute  ^‘bars  the  legal  remedy  by  which  the  contract 
might  otherwise  have  been  enforced,”  and  so  affords  an  ansv/er  to 
this  action,  not  by  any  retrospective  effect,  but  because  it  speaks 
from  its  date  and  prohibits  the  action. 

The  same  result  might  have  followed  if  the  provision  had 
required  a writing  before  the  contract  could  be  “held  to  be  good,” 
for  then  the  statute  would  have  related  to  what  evidence  it  is  the 
duty  of  the  Court  to  require  at  the  hearing. 

I thought,  at  one  time,  that  it  might  be  well  to  withhold 
judgment  to  permit  the  plaintiff  to  seek  relief  from  the  Legislature, 
for  it  may  not  have  been  realised  that  the  delay  in  the  coming  into 
operation  of  the  Act  did  not  mitigate  the  hardship  where  the 
commission  was  not-  due  and  so  could  not  be  sued  for.  On  reflection, 
I think  it  better  not  to  do  so.  The  Legislature  can  act  if  it  sees 
flt,  and  can  if  it  sees  flt  relieve  against  the  effect  of  the  Act  even 
though  the  rights  of  the  parties  have  been  determined  by  a judg- 
ment. Care  would  then  be  necessary  in  framing  the  statute.  See 
Grainger  v.  Order  of  Canadian  Home  Circles  (1918),  44  O.L.R.  53. 

The  action  must  be  dismissed  with  costs. 


r 


XL  VII.] 


ONTARIO  LAW  REPORTS. 


43 


[MIDDLETON,  J.] 

Oliver  v.  Frankford  Canning  Co.  and  PresquTsle 
Canning  Co. 

Practice — Action  in  County  Court — Motion  Made  to  Judge  of  Supreme  Court  of 
Ontario  to  Set  aside  Judgment — Want  of  Jurisdiction — Summary  Judgment 
Granted  under  Rule  62 — Right  of  Appeal  in  Action  in  Supreme  Court — 
Rules  505,  506 — Forum  for  Motion  for  Judgment — Court  or  Chambers — 
Rule  205  et  seq. — Scope  of  Rule  62 — '^‘Urgency” — Parties — Alternative 
Claim  against  two  Defendants — Rule  67 — Judgment  Entered  against  both. 

A Judge  of  the  Supreme  Court  of  Ontario  has  no  jurisdiction  in  an  action 
brought  in  a County  Court. 

Upon  a motion  made  by  the  defendants  to  set  aside  a judgment  in  a County 
Court  action,  no  order  was  made  and  no  costs  were  given. 

The  judgment  in  the  County  Court  was  upon  motion  made  by  the  plaintiff 
under  Rule  62: — 

Semble,  if  the  action  had  been  in  the  Supreme  Court  and  the  judgment  one 
pronounced  by  a local  Judge,  the  defendants’  remedy  would  have  been  by 
appeal  under  Rule  505  or  Rule  506. 

A motion  for  judgment  under  Rule  62  may  now  properly  be  made  in  Chambers, 
and,  in  an  action  in  the  Supreme  Court,  before  the  Master  in  Chambers: 
Rules  205  et  seq. 

Rule  62  contemplates  urgency  arising  from  some  conduct  on  the  part  of  the 
defendant,  such  as  an  attempt  to  defeat  an  expected  execution,  or  some 
exigency  arising  from  circumstances  indicating  that  the  plaintiff’s  recovery 
would  be  jeopardised  if  the  action  proceeded  in  the  usual  and  more  leisurely 
course.  Urgency  because  the  plaintiff  needs  the  money  is  not  within  the 
Rule. 

Where  the  plaintiff,  under  Rule  67,  sues  two  defendants,  alleging  that  the 
contract  sued  upon  was  made  by  one  or  other,  he  does  not  know  which,  a 
judgment  given  against  both,  without  any  attempt  to  ascertain  which  is 
really  liable,  is  improper. 

Motion  by  the  defendants  to  set  aside  a judgment  entered  in  a 
County  Court  action. 

January  21.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

H.  J.  Smith,  for  the  defendants. 

E.  D.  O^Flynn,  for  the  plaintiff. 

January  22.  Middleton,  J.: — This  case  seems  a comedy  of 
errors.  The  notice  of  motion  is  “In  the  High  Court  of  Justice,’^ 
quite  ignoring  the  Law  Reform  Act  of  1909  and  the  Judicature 
Act  of  1913,  and  so  awakening  memories  of  a time  now  long  past. 
This  might  be  overlooked  were  it  not  that  when  the  papers  are 
unearthed  from  the  central  office  it  appears  that  the  action  is  in 
the  County  Court  of  the  County  of  Hastings.  No  power  of 
amendment  can  cure  that,  for  it  is  fundamental,  and  I have  not 
been  given  any  jurisdiction  in  actions  in  that  Court. 
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The  motion  as  made  is  to  set  aside  as  irregular  a judgment  of 
the  County  Court  Judge  in  this  County  Court  action.  On  the 
argument  before  me  the  case  was  treated  as  though  the  Judge  had 
given  a judgment  in  an  action  in  this  Court  under  Rule  62*.  Had 
that  been  the  case,  the  motion  was  misconceived:  it  should  have 
been  an  appeal  under  Rule  505  or  Rule  506t,  and  it  should  have 
been  brought  within  the  time  limited  by  these  Rules. 

The  points  argued  were  mainly  technical,  but  important. 
First,  it  is  said  that  the  motion  under  Rule  62  was  improperly 
made  in  Chambers,  and  reliance  is  placed  upon  a note  to  that  effect 
in  Holmested^s  Judicature  Act,  p.  411.  This  note  is  quite  wrong. 
Under  the  present  Rules,  jurisdiction  is  throughout  conferred  upon 
the  Court,  and  Rules  205  et  seq.  must  be  consulted  to  ascertain 
whether  the  motion  should  be  made  before  a Judge  sitting  in 
Court  or  in  Chambers  or  before  the  Master  in  Chambers.  All  the 
old  learning  upon  the  use  of  the  phrase  “the  Court  or  a Judge’' 
and  “the  Court”  is  now  happily  obsolete.  Rule  207  (8)  expressly 
provides  that  a motion  under  Rule  62  may  be  in  Chambers;  and 
under  Rule  208  the  Master  in  Chambers  is  empowered  and  required 
to  deal  with  all  Chambers  motions  not  enumerated  as  excepted 
from  his  jurisdiction. 

The  second  ob j ection  has  more  foundation.  The  only  allegation 
of  urgency  is  the  plaintiff’s  own  statement  that  she  needs  the  money. 
It'  has  uniformly  been  held  that  this  Rule  contemplates  urgency 
arising  from  some  conduct  on  the  part  of  the  defendant,  such  as  an 
attempt  to  defeat  an  expected  execution,  or  some  exigency  arising 
from  circumstances  which  would  go  to  shew  that  recovery  of  the 
claim  would  be  jeopardised  by  allowing  the  law  to  take  its  ordinary 
and  more  leisurely  course.  It  would  be  a dangerous  thing  to  hold 
that  a summary  proceeding  might  be  taken  merely  because  the 
plaintiff  was  impecunious,  the  additional  expense  to  be  borne  by 
the  defendant. 

*62.  Where  a writ  is  specially  endorsed  and  some  special  reason  for 
urgency  is  shewn  the  plaintiff  may,  at  any  time,  by  leave,  serve  notice  of  motion 
for  judgment.  Such  leave  may  be  given  ex  parte  and  subj  wt  to  such  directions, 
as  to  the  service  of  the  notice  of  motion  and  filing  and  service  of  the  affidavits 
and  otherwise,  as  may  seem  just. 

f505. — (1)  A person  affected  by  an  order  of  the  Master  in  Chambers,  a 
Local  Judge  or  a Local  Master,  or  other  officer  in  Chambers  . . . may 

appeal  therefrom  to  a Judge  in  Chambers  ... 

606.  Any  person  affected  by  a judgment  or  order  of  a Local  Judge  in 
Court,  may  appeal  therefrom  to  a Judge  in  Court  .... 
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Thirdly,  the  contract  sued  on  was  made  by  one  defendant  only. 
The  plaintiff  does  not  know  by  which,  and  so,  under  Rule  67,  sues 
both.  Without  any  attempt  to  ascertain  which  is  really  liable, 
judgment  is  given  against  both. 

Under  all  the  circumstances,  I can  make  no  order  and  give  no 
costs,  leaving  the  defendants  to  make  any  motion  they  may  see 
fit  to  the  only  tribunal  that  has  jurisdiction.  I express  my  views 
in  the  hope  that  the  parties,  having  now  raised  several  questions 
of  practice  and  having  little  to  hope  for  in  the  way  of  costs,  may 
settle  the  merits  without  further  litigation. 


[IN  CHAMBERS.] 


Rex  ex  eel.  Dakt  v.  Cukky. 


Costs — Proceeding  to  Set  aside  Election  to  Municipal  Office — Municipal , Act 
secs.  160-186 — Costs  of  Motion  before  Master  in  Chambers  and  of  Appeal  to 
Judge  in  Chambers — Application  of  Ordinary  Tariff  of  Supreme  Court — 
Originating  Motion  — Tariff  A.,  Item  17  — Counsel  Fee — Quantum — 
Discretion  of  Taxing  Officer — Review — Costs  of  Appeal — Case  not  Covered 
by  Tariff — Analogy  to  Original  Motion — Rule  2 — Examination  of  Witnesses 
upon  Motion — ‘^Preliminary  Proceedings” — Item  12  of  Tariff  A. — 
Application  of,  by  Analogy — One  Allowance  for  all  Examinations — Repeal 
of  Former  Rules  Governing  Proceedings  in  Relation  to  Controverted  Muni- 
cipal Elections. 

The  ordinary  tariff  of  costs,  appended  to  the  Rules  of  1913,  is  applicable  to 
proceedings  under  the  sections  of  the  Municipal  Act  relating  to  controverted 
elections:  R.S.O.  1914,  ch.  192,  Part  IV.,  secs.  160-186. 

By  sec.  185,  the  Judges  of  the  Supreme  Court  are  empowered  to  make  Rules 
regulating  the  practice  and  procedure  in  relation  to  proceedings  under 
Part  IV.,  including  the  costs  of  and  incidental  to  them.  No  Rules  having 
been  made,  the  practice  and  procedure  of  the  Supreme  Court  are  applicable 
to  matters  not  provided  for  in  the  Act. 

The  power  to  award  costs  of  proceedings  under  Part  IV.  is  derived  from  the 
Act  itself;  the  Rules  have  to  be  resorted  to  only  for  the  purpose  of  ascertain- 
ing the  scale  upon  which  costs  are  to  be  allowed  and  the  machinery  for 
taxation. 

History  of  the  former  (repealed)  Rules  relating  to  controverted  municipal, 
elections. 

Proceedings  under  Part  IV.  were  taken  by  motion  before  the  Master  in 
Chambers,  who  declared  the  election  of  the  defendant  as  reeve  of  a township 
void.  Upon  appeal  to  a Judge  in  Chambers,  the  Master’s  order  was 
reversed,  and  the  defendant  was  awarded  the  costs  of  the  motion  and 
appeal: — 

Held,  that  the  proceedings  before  the  Master  were  on  originating  motion, 
not  on  interlocutory  motion,  and  the  costs  were  properly  taxable  under 
item  17  of  Tariff  A.  as  of  an  originating  motion  in  Chambers. 

No  error  of  principle  being  pointed  out,  the  quantum  of  the  counsel  fee 
allowed  by  the  Taxing  Officer  should  not  be  reviewed. 

Conmee  v.  North  American  Railway  Contracting  Co.  (1890),  13  P.R.  433, 
followed. 
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The  appeal  to  the  Judge  in  Chambers  was  not  an  interlocutory  motion,  nor 
an  originating  motion.  The  nearest  analogy  (Rule  2)  was  to  the  original 
motion  before  the  Master;  and  the  costs  of  the  appeal  should  therefore  be 
taxed  under  the  same  item  of  Tariff  A. 

The  costs  of  examining  witnesses  before  an  examiner,  for  the  purpose  of 
evidence  upon  the  motion,  are  not  included  in  ‘‘preliminary  proceedings.’’ 
Item  12,  relating  to  examinations  for  discovery,  is  by  analogy  a guide  for 
the  taxation  of  the  costs  of  these  examinations.  Only  one  allowance  should 
be  made — ^it  would  be  improper  to  treat  each  examination  as  a separate  item. 

An  appeal  by  the  defendant  and  a cross-appeal  by  the  relator 
from  the  taxation  by  the  Senior  Taxing  Officer  of  the  defendant’s 
costs  of  a proceeding  under  the  Municipal  Act  to  set  aside  the 
defendant’s  election  to  the  office  of  reeve  of  a township  and  of  a 
successful  appeal  to  a Judge  in  Chambers  from  an  order  of  the 
Master  in  Chambers  setting  aside  the  election.  See  Rex  ex  rel. 
Dart  V.  Curry  (1919),  46  O.L.R.  297. 

January  23.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

H.  J.  McLaughlin,  for  the  defendant. 

H.  S.  White,  for  the  relator.  ^ 

January  26.  Middleton,  J.: — ^Upon  quo  warranto  proceedings 
under  the  Municipal  Act,  the  Master  in  Chambers  made  an  order 
unseating  the  defendant,  but  upon  appeal  this  decision  was  reversed 
and  the  motion  was  dismissed  with  costs.  The  questions  raised 
mainly  relate  to  the  application  of  the  present  tariff  to  proceedings 
under  the  sections  of  the  Municipal  Act  relating  to  controverted 
elections:  R.S.O.  1914,  ch.  192,  Part  IV.,  secs.  160-186. 

Section  185  provides:  ‘‘The  Judges  of  the  Supreme  Court  may 
make  Rules  regulating  the  practice  and  procedure  in  relation  to 
proceedings  under  this  Part,  including  the  costs  of  and  incidental 
to  them,  and  as  to  matters  not  provided  for  in  it,  or  by  Rules  of 
Court,  the  practice  and  procedure  of  the  Supreme  Court  shall  be 
applicable.”  • , 

No  Rules  have  been  made  under  this  authority,  as  the  statute 
itself  contains  full  provisions  as  to  procedure,  which,  supplemented 
by  the  Rules  of  the  Supreme  Court,  have  beeii  found  ample.  The 
power  to  award  costs  is  not  derived  from  the  reference  to  the  Rules 
as  to  practice  and  procedure  but  from  the  Act  itself,  and  the  Rules 
have  only  to  be  resorted  to  for  the  purpose  of  ascertaining  the  scale 
upon  which  costs  are  to  be  allowed  and  the  machinery  for  taxation. 
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Under  the  Municipal  Act  of  1849,  Rules  were  passed  regulating 
the  practice  in  quo  warranto  proceedings  under  that  Act  and  pre- 
scribing a tariff  of  costs.  In  1871  the  general  tariff  of  fees  was 
revised  and  a new  tariff  for  contested  municipal  elections  was 
provided  (32  U.C.R.  203).  These  Rules  may  be  found  as  an 
appendix  to  the  3rd  and  4th  editions  of  Harrison’s  Municipal 
Manual. 

Upon  the  passing  of  the  Judicature  Act  in  1881,  a new  tariff  was 
promulgated  applicable  to  all  civil  actions  in  the  High  Court  of 
Justice;  but  in  the  Queen’s  Bench  Divisional  Court,  on  the  21st 
November,  1884,  in  the  case  of  Regina  ex  rel.  Wilmot  v.  Falkner 
(not  reported),  it  was  held  that  this  did  not  supersede  the  tariff 
provided  by  the  Rules  relating  to  controverted  elections,  which 
still  remained  in  force. 

In  the  revision  of  the  Rules  in  1888  it  was  found  that  most  of 
the  matters  dealt  with  by  the  former  Rules  were  embodied  in  the 
Mimicipal  Act  then  in  force,  and  the  old  Rules  were  repealed. 
Certain  Rules  were  enacted  dealing  with  controverted  municipal 
elections:  Con.  Rules  (1888)  1038-1044.  The  old  Rules  were,  as 
said  in  the  4th  edition  (1878)  of  Harrison’s  Municipal  Manual,  ‘^so 
in  conflict  with  many  of  the  provisions  of  the  Municipal  Act  . . . 
that  it  is  impossible  to  make  them  stand  with  the  provisions  of 
the  Act,  and  it  is  to  be  regretted  that  the  Act  had  not  been 
amended  so  as  to  harmonise  with  the  Rules.”  When  the  Rules 
and  statutes  were  revised  ini 897,  all  particular  Rules  disappeared, 
full  provision  being  made  in  the  Act. 

See  Regina  ex  rel.  McDonald  v.  Anderson  (1880),  8 P.R.  241. 

From  the  repeal  of  the  old  Election  Rules  in  1888  it  has  been 
the  practice  to  tax  costs  upon  the  ordinary  tariff.  I think  it  is 
applicable  to  all  proceedings  in  this  Court  where  there  is  no  express 
provision  to  the  contrary. 

The  proceedings  before  the  Master  are  on  originating  motion, 
and  the  costs  are  properly  taxable  under  item  17  of  Tariff  A.  as  of 
an  originating  motion  in  Chambers.  The  motion  is  in  no  sense  inter- 
locutory, as  it  involves  the  final  determination  of  the  issue  in  the 
proceedings,  and  is  not  a step  towards  its  solution. 

The  defendant  asks  me  to  review  the  amount  allowed  as  counsel 
fee.  There  is  no  error  in  principle;  $50  has  been  allowed.  Under 
the  former  tariff  the  fee  to  counsel  was  $10,  to  be  increased  to  $20; 
now  it  is  in  the  discretion  of  the  Taxing  Officer.  It  is  settled  prac- 
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tice  that  the  Court  will  not  interfere  in  matters  left  to  the  discretion 
of  the  Taxing  Officer  on  any  question  of  quantum:  Conmee  v. North 
American  Railway  Contracting  Co.  (1890),  13  P.R.  433;  In  the 
Estate  of  Ogilvie,  [1910]  P.  243.  To  interfere  here  would  be  to 
substitute  my  discretion  for  that  of  an  officer  whose  duty  it  is  to 
pass  on  the  quantum  of  counsel  fees,  and  whose  discretion  is  by 
the  law  made  the  touchstone.  Had  any  error  of  principle  been 
pointed  out,  I might  have  interfered. 

The  next  question  is  the-  way  the  costs  upon  the  appeal  to  the 
Judge  in  Chambers  should  be  dealt  with.  The  Taxing  Officer  has 
allowed  these,  as  the  costs  of  an  interlocutory  motion  in  an  action 
under  item  9,  at  $30.  There  is  no  appropriate  item  found  in  the 
tariff,  so  resort  must  be  had  to  analogy,  as  provided  by  Rule  2. 
The  motion  clearly  is  not  an  interlocutory  motion.  It  is  not  an 
originating  motion,  for  the  matter  is  already  in  Court.  There  is 
no  analogy  to  an  interlocutory  motion;  and  the  question  narrows 
itself  to  determining  whether  the  real  analogy  warrants  the 
application  of  the  same  tariff  as  that  applicable  to  the  original 
hearing  before  the  Master,  or  whether  the  analogy  should  be  found 
in  item  20,  relating  to  appeals  to  the  Divisional  Court.  I prefer 
the  former.  The  allowance  for  preliminary  proceedings  should  not 
be  increased,  as  there  are  no  affidavits  necessary.  The  fees  should 
be:  preliminary  proceedings,  $15;  counsel  fee,  $50;  issuing  order, 
$15.  I allow  the  same  fee  to  counsel  as  allowed  by  the  Master 
below — ^net  increase,  $50. 

On  the  cross-appeal  the  relator  contends  that  the  examination 
of  Fitnesses  upon  the  motion,  taken  before  an  examiner,  must  be 
considered  to  be  covered  by  the  item  for  ‘‘preliminary  proceedings.” 

I am  not  able  to  find  any  authority  for  the  examination  being 
taken  in  this  way,  but  no  objection  is  made  upon  this  score,  and 
it  probably  has  not  increased  the  expense. 

I do  not  think  examinations  when  properly  required  are 
intended  to  be  covered  by  the  item  for  preliminary  proceedings. 
Item  12,  relating  to  examinations  for  discovery,  forms  a guide  by 
analogy  for  the  allowance. 

One  allowance  only  should  be  made.  The  Taxing  Officer  has 
treated  each  examination  as  a separate  item.  The  counsel  fees 
may  stand  as  allowed.  The  allowance  for  preliminary  proceedings 
should  be  reduced  to  $5,  a reduction  of  $13. 

As  success  is  divided,  I give  no  costs. 
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[MIDDLETON,  J.] 

GiFFIN  V.  SiMONTON. 

Will — Jurisdiction  of  Supreme  Court  of  Ontario — Action  to  Establish  Later  Will 

than  one  Admitted  to  Probate — Judicature  Act,  R.S.O.  1897,  ch.  51,  sec.  38 

— Preservation  by  Force  of  sec.  12  of  Judicature  Act,  R.S.O.  1914,  ch.  56. 

Section  38  of  the  Judicature  Act,  R.S.O.  1897,  ch.  51,  which  gives  the  High 
Court  of  Justice  power  to  try  the  validity  of  wills,  whether  probate  has  been 
granted  or  not,  has  not  been  repealed  by  the  present  Judicature  Act,  R.S.O. 
1914,  ch.  56,  but  by  sec.  12  is  continued  in  effect. 

By  virtue  of  sec.  38,  the  Supreme  Court  of  Ontario  has  jurisdiction  to  pro- 
nounce a judgment  establishing  as  a testator’s  last  will  a testamentary 
document  of  later,  date  than  one  which  has  been  admitted  to  probate. 
Perrin  v.  Perrin  (1872),  19  Gr.  259,  followed 

Motion  by  the  defendant  for  an  order  staying  the  action,  on 
the  ground  that  the  statement  of  claim  disclosed  no  cause  of  action 
within  the  jurisdiction  of  the  Supreme  Court  of  Ontario. 

January  21.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court,  Toronto. 

W.  S.  MacBrayne,  for  the  defendant. 

E.  C.  Cattanach,  for  the  plaintiff, 

♦ 

January  26.  Middleton,  J. : — On  the  25th  July,  1903,  William 
H.  Simonton  made*a  will  by  which  he  appointed  the  defendant 
executor  and  made  him  residuary  legatee.  On  the  17th  September, 
1919,  Simonton  died,  and  the  defendant  has  obtained  probate  of 
this  will. 

The  plaintiff  says  that  on  the  30th  April,  1912,  Simonton  made  a 
will  by  which  he  appointed  the  plaintiff  his  executor  and  made  him 
sole  legatee. 

The  plaintiff  asks  that  the  probate  of  the  earlier  will  may  be 
called  in,  and  that  his  will  may  be  declared  to  be  the  last  will,  and 
probate  may  be  directed  to  issue  to  him. 

The  estate  consists  of  $3,662.47  on  deposit  with  a trust  company. 

The  defendant’s  contention  is  that  the  plaintiff  must  seek  his 
remedy  in  the  Surrogate  Court. 

liiMutrie  v.  Alexander  (1911),  23  O.L.R.  396, 1 determined  that 
this  Court  had  no  jurisdiction  in  testamentary  mattei-s  save  that 
conferred  by  the  Surrogate  Courts  Act  where  a matter  begun  in 
the  Surrogate  Court  is  transferred  to  this  Court,  and  that  conferred 
by  sec.  38  of  the  Judicature  Act,  R.S.O.  1897,  ch.  51,  and  that  for 
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this  reason  an  action  will  not  lie  in  this  Court  to  establish  a will 
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said  to  have  been  lost  and  to  direct  probate  to  issue  in  the  Sur- 
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rogate  Court. 

Later,  in  Belanger  v.  Belanger  (1911),  24  O.L.R.  439,  a Division- 
al Court  of  the  High  Court  held  that  an  action  would  not  lie  in  this 
Court  to  set  aside  letters  of  administration  granted  by  a Surrogate 
Court.  It  was  not  suggested  that  there  was  a will,  but  the  letters 
of  administration  were  said  to  have  improperly  issued  to  an  infant 
administrator. 

^ A 

In  Badenach  v.  Inglis  (1913),  29  O.L.R.  165,  10  D.L.R.  294, 
14  D.L.R.  109,  it  was  contended  that  the  jurisdiction  conferred 
by  sec.  38  had  been  repealed  by  implication  by  the  revision  of  the 
Surrogate  Courts  Act  in  1910,  when  a change  was  made  in  the 
wording  of  the  clause  conferring  jurisdiction  on  the  Surrogate 
Courts.  The  holding  was  that  the  jurisdiction  confeiTed  by  sec.  38 
remained  unchanged.  The  action  was  by  one  of  the  next  of  kin 
to  have  it  declared  that  the  will  of  which  probate  had  been  granted 
and  an  earlier  will  were  void  for  lack  of  testamentary  capacity — ■ 
and  there  could  be  no  doubt  that  this  fell  within  the  section. 

In  the  last  revision  of  the  Judicature  Act  (R.S.O.  1914,  ch.  56) 
sec.  38  is  not  repealed,  but  is  continued  in  effect  by  the  12th 
section,*  which  vests  in  the  Supreme  Court  all  the  jurisdiction 
formerly  vested  in  the  High  Court  of  Justice.  , 

The  question  now  raised  is  in  no  way  touched  by  the  cases 
referred  to. 

The  statute  (R.S.O.  1897,  ch.  51,  sec.  38)  gives  the  Court 
jurisdiction  “to  try  the  validity  of  last  wills  and  testaments, 
whether  the  same  respect  real  or  personal  estate,  and  whether 
probate  of  the  will  has  been  granted  or  not,  and  to  pronounce  such 
wills  and  testaments  to  be  void  for  fraud  and  undue  influence  or 
otherwise,  in  the  same  manner  and  to  the  same  extent  as  the 
Court  has  jurisdiction  to  try  the  validity  of  deeds  and  other 
instruments.” 

*R.S.O.  19X4,  ch.  56,  sec.  12:— 

(1)  The  Appellate  Division  shall  exercise  that  part  of  :)^he  jurisdiction 
vested  in  the  Supreme  Court  which,  on  the  31st  day  of  December,  1912,  was 
vested  in  Court  of  Appeal  and  in  the  Divisional  Courts  of  the  High  Court, 
and  such  jurisdiction  shall  be  exercised  by  a Divisional  Court  of  the  Appel- 
late Division,  and  in  the  nanae  of  the  Supreme  Court. 

(2)  Except  as  provided  by  the  next  preceding  subsection,  all  the  juris- 
diction vested  in  the  Supreme  Court  shall  be  exercised  by  the  High  Court 
Division  in  the  name  of  the  Supreme  Court. 
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Mr.  MacBrayne’s  contention  is  that  this  section  does  not 
enable  a plaintiff  to  come  before  this  Court  to  establish  his  will. 
He  may  attack  any  will  which  he  alleges  to  be  void  for  fraud  or 
undue  influence  or  lack  of  capacity,  and  this  Court  may  declare  it 
to  be  void  even  if  probate  has  been  granted,  but  when  what  is 
sought  is  the  establishing  of  a later  testamentary  instrument  the 
Court  is  not  given  jurisdiction,  even  though  the  effect  must  be 
that  the  probate  of  the  earlier  will  must  fall.  There  can  be  no 
doubt  that  the  plaintiff  can  readily  obtain  relief,  if  so  entitled,  upon 
a proper  application  in  the  Surrogate  Court,  but  Mr.  Cattmach 
contends  that  this  Court  has  concurrent  jurisdiction. 

The  precise  point  is  determined  against  Mr.  MacBrayne  in 
Perrin  v.  Perrin  (1872),  19  Gr.  259.  There  the  plaintiff  set  up 
that  a later  will  under  which  he  claimed  was  the  last  will,  and 
sought  to  set  aside  an  earlier  will  of  which  probate  had  been 
granted.  The  real  point  argued  was  that  the  Surrogate  Courts 
Act,  having  been  passed  subsequent  to  the  Chancery  Act  (which 
was  similar  to  sec.  38),  repealed  the  earlier  Act.  Spragge,  C., 
negatived  this  upon  reasoning  similar  to  that  in  Badenach  v. 
Inglis  (supra),  but  adds: — • 

“The  plaintiff’s  case  is  not  that  the  Surrogate  Court  was  wrong 
upon  the  facts  before  it,  in  adjudging  the  paper  propounded  for 
probate  to  be  the  will  of  the  testator;  but  that  after-discovered 
facts  shew  that  it  was  not  the  will  of  the  testator.  These  after- 
discovered  facts  would  be  or  would  not  be  a ground  for  an  appli- 
cation to  the  Surrogate  Court  to  revoke  probate.  If  they  would, 
it  would  be  only  that  the  Surrogate  Court  would  have  jurisdiction 
to  set  aside  its  own  adjudication,  and  declare  the  paper  admitted 
to  probate  invalid,  upon  the  same  grounds  as  this  Court  would 
pronounce  it  invalid:  and  if  they  would  not  be  a ground  for  such 
application  to  the  Surrogate  Court,  the  reason  would  be  all  the 
stronger,  would  indeed  be  imperative,  for  the  exercise  by  this 
Court  of  the  jurisdiction  conferred  upon  it  by  the  clause.” 

But  for  this  I should  have  been  inclined  to  determine  against 
the  action.  My  duty  is  to  follow  the  decision,  leaving  the  defend- 
ant, if  he  has  the  courage  of  his  convictions,  to  carry  the  case  to 
the  Divisional  Court. 


Middleton,  J. 
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Motion  dismissed;  costs  to  the  plaintiff  in  the  cause. 
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[MIDDLETON,  J.] 

Mason  & Risen  Limited  v.  Christner. 


Damages — Breach  of  Executory  Agreement  for  Purchase  of  Piano  from  Manu- 
facturer— Measure  of  Damages — Difference  between  Cost  of  Manufacture 
and  Sale-Price — Loss  of  Profits — Duty  of  Vendor  to  Mitigate  Damages — 
Absence  of  Open  Market. 

The  principle  governing  the  assessment  of  damages  for  a breach  of  contract 
is,  that,  so  far  as  money  can  do  it,  the  party  complaining  of  the  breach 
shall  be  placed  in  as  good  a situation  as  if  the  contract  had  been  perform.ed, 
subject  to  the  obligation  of  taking  all  reasonable  steps  to  mitigate  his  loss 
consequent  upon  the  breach. 

British  Westinghouse  Electric  and  Manufacturing  Co.  v.  Underground  Electric 
Railways  Co.  of  London,  [1912]  A.C.  673,  and  Payzu  Limited  v.  Saunders, 
[1919]  2 K.B.  581,  followed. 

Where  the  breach  consists  in  the  refusal  to  accept  goods,  and  the  goods  can 
be  sold  on  the  open  market,  the  vendor’s  duty  is  to  offer  for  sale,  and  so 
mitigate  his  damage;  but  that  rule  has  no  application  to  cases  in  which 
there  is  not  an  open  market  for  the  goods.  Where  there  is  no  market, 
the  vendor  is  entitled  to  the  full  amount  of  the  damage  which  he  has  really 
sustained  by  the  breach  of  the  contract. 

Where  the  defendant,  having  agreed  to  purchase  a piano  from  the  plaintiffs, 
who  manufactured  and  sold  pianos,  repudiated  the  bargain  before  a specific 
article  had  been  appropriated  to  the  fulfilment  of  the  contract,  the  plaintiffs’ 
damages  were  assessed  at  a sum  representing  the  difference  between  the 
cost  of  manufacture  and  the  sale-price. 

Dunkirk  Colliery  Co.  v.  Lever  (1878),  9 Ch.D.  20,  25,  and  Williams  v.  Williams 
(1884),  unreported  decision  of  Hagarty,  G.  J.  Q.B.  (Ontario),  followed. 

Appeal  by  the  defendant  from  the  report  of  a Master  upon  the 
reference  directed  by  the  judgment  of  Masten,  J.:  Mason  & Risch 
Limited  v.  Christner  (1918),  44  O.L.R.  146,  46  D.L.R.  710. 

January  21..  The  appeal  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

J.  M.  Ferguson,  for  the  defendant. 

J.  G.  Kerr,  for  the  plaintiffs. 

January  26.  Middleton,  J.: — The  circumstances  are  fuUy  set 
forth  in  the  reports  in  44  O.L.R.  146  and  46  D.L.R.  710.  Put 
shortly,  the  defendant  agreed  to  purchase  a piano,  but,  before  the 
specific  article  had  been  appropriated  to  the  fulfilment  of  the  contract, 
the  defendant  repudiated  the  bargain.  The  action  was  for  the  price 
of  the  piano,  but  failed  because  the  property  had  not  passed.  A 
reference  was  ordered  to  assess  the  damages  the  plaintiffs  had 
sustained  by  reason  of  the  breach  of  the  executory  agreement* 
Upon  the  reference  it  appeared  that  the  piano  cost  $450  to  manu- 
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facture  and  that  $9  would  have  to  be  spent  to  tune  and  adjust  it 
prior  to  delivery;  and,  as  the  sale-price  was  $850,  the  Master  has 
allowed  $391  damages. 

The  appeal  is  upon  the  ground  that  the  Master  should  not  have 
allowed  damages  upon  the  basis  of  the  profit  lost,  but,  as  there  was 
no  difference  between  the  ordinary  sale-price  and  the  contract- 
price,  should  have  allowed  only  nominal  damages  or  at  the  most  the 
cost  incident  to  making  another  sale  of  the  instrument. 

I am  not  sure  that  this  point  is  now  open  for  discussion,  as  my 
brother  Masten  in  the  course  of  his  judgment  determines  (p.  153) 
“that  where  the  defendant  repudiates  the  contract  before  the 
manufacture  is  completed,  we  have  to  fall  back  on  the  general  rule 
that  the  measure  of  damages  is  the  net  profits  of  the  contract,  that 
is,  the  difference  between  the  contract-price  and  the  cost  of 
manufacture,  after  making  due  allowance  for  the  value  of  materials 
on  hand.’’  The  formal  judgment  is  not  with  the  papers,  and  the 
case  was  argued  as  tjiough  the  question  was  open  for  discussion. 

The  learned  trial  Judge  does  not  in  his  judgment  discuss  the 
question  raised,  and  tells  me  it  was  not  argued  before  him.  In  the 
view  that  I take  of  the  law,  I agree  with  the  opinion  expressed  as 
to  the  measure  of  damages,  and  this  question  becomes  immaterial. 

The  fundamental  principle  in  all  cases  of  breach  of  contract  is 
that,  so  far  as  money  can  do  it,  the  other  party  to  the  contract 
shall  be  placed  in  as  good  a situation  as  if  the  contract  had  been 
performed,  this  principle  being  subject  to  the  quahfication  that  the 
plaintiff  has  cast  upon  him  the  obhgation  of  taking  all  reasonable 
steps  to  mitigate  his  loss  consequent  upon  the  breach.  If  authority  is 
needed,  it  is  found  in  Electric  and  Manufacturing 

Co.  v.  Underground  Electric  Railways  Co.  of  London,  [1912]  A.C. 
673,  and  Payzu  Limited  v.  Saunders,  [1919]  2 K.B.  581.  The  rule 
relied  on  by  the  defendant,  found  in  many  cases,  that  the  damages 
in  the  case  of  refusal  to  accept  goods  sold  is  the  difference  between 
the  contract-price  and  the  market-price,  is  merely  an  example  of 
the  working  out  of  this  principle.  If  goods  can  be  sold  on  the  open 
market,  the  vendor’s  duty  is  to  offer  for  sale,  and  so  mitigate  his 
damage;  but  this  rule  has  no  application  to  cases  in  which  there 
is  not  an  open  market  for  the  goods.  A dealer  having  a quantity 
of  grain  can  always  sell  it  upon  the  open  market,  and  it  makes  no 
difference  to  him  who  buys.  The  thing  of  importance  is  the 
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difference  between  the  price  the  defendant  agreed  to  give  him  and 
the  price  he  thus  obtains. 

Where  the  article  sold  is  a machine  or  a piano,  and  there  is  no 
such  thing  as  an  open  market  ready  to  absorb  all  that  is  cast  upon 
it,  but  only  a limited  number  of  purchasers  exist,  the  case  is  obvious- 
ly widely  different.  The  vendor  has  his  store,  maintained  at  large 
expense,  and  his  salesmen  to  whom  he  pays  wages,  and  is  under 
large  expense  for  advertising  his  wares.  He  may  have  a hrmdred 
pianos  to  sell,  and,  when  a contract  is  made  to  buy,  the  profit, 
so-called,  goes  to  meet  pro  tanto  this  overhead  expense  before  his 
ultimate  net  profit  can  be  ascertained.  When  this  contract  is 
broken,  it  is  no  answer  to  say,  ‘Wou  can  sell  your  piano  at  the 
same  price,  and  so  have  suffered  no  damage.”  If  the  contract  had 
not  been  broken,  a second  piano  would  have  been  sold,  and  the 
dealer  would  have  had  the  profit  on  two  sales  instead  of  one. 

The  existence  of  the  open  market  ready  to  absorb  all  that  can 
be  fed  to  it  is  the  true  test.  As  put  by  James,  L.  J.,  m.  Dunkirk 
Colliery  Co.  v.  Lever  (1878),  9 Ch.  D.  20,  25:  “What  I understand 
by  a market  in  such  a case  as  this  is,  that  when  the  defendant 
refused  to  take  the”  coal  in  question  “the  plaintiffs  might  have  sent 
it  in  waggons  somewhere  else,  where  they  could  sell  it,  just  as  they 
sell  com  on  the  Exchange,  or  cotton  at  Liverpool  . . . That 

is  my  notion  of  the  meaning  of  a market  under  those  circumstances. 
There  being  no  market  . . . what  the  plaintiffs  are  entitled 

to  is  the  full  amount  of  the  damage  which  they  have  really  sustained 
by  a breach  of  the  contract.” 

The  precise  question  was  determined  by  Hagarty,  C.J.,  in 
Williams  Y.  Williams,  on  the  10th  April,  1884,  in  a considered 
judgment  not  reported  and  which  cannot  be  found. 

The  appeal  should  be  dismissed  with  costs. 
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Spakks  V.  Hamilton. 


Promissory  Notes — ‘‘Foreign  Bills” — Action  against  Endorser — Defence — 
Want  of  Due  Presentment,  Notice,  and  Protest — Protest  Necessary  to 
Hold  Endorser — Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  secs.  25, 
112 — Law  of  Pennsylvania — Waiver  of  Right  to  Object  to  Want  of  Notice 
— Promise  to  Pay — Presumption — Onus — Laches — Ignorance — Note  Pay- 
able at  Office  of  Payees  in  Foreign  City — Payees  Ceasing  to  Have  Office 
there — “Proper  Place”  for  Presentment — Presentment  Dispensed  with — 
Recovery  upon  two  out  of  three  Notes — Tender  before  Action — Costs. 

The  defendant,  the  endorser  of  three  promissory  notes,  dated  the  5th  November, 
1904,  made  in  Ontario,  payable  to  the  order  of  H.  & Co.,  ‘‘at  their  office. 
City  of  Philadelphia,  State  of  Pennyslvania,’^  admitted  liability  as  to  one 
note,  payable  four  years  after  date,  and  as  to  the  other  two,  payable  respec- 
tively two  and  three  years  after  date,  defended  an  action  brought  to  recover 
the  amount  of  the  three  notes,  on  the  ground  of  the  alleged  failure  on  the 
part  of  the  plaintiffs,  the  holders,  to  present  the  notes  to  the  maker  for 
payment,  to  give  notice  of  dishonour  to  the  endorser,  and  to  protest  the 
notes,  H.  & Co.  became  bankrupt,  and  their  assets,  including  these  notes, 
were  acquired  by  the  plaintiffs  and  were  handed  over  to  them  on  the  24th 
November,  1906.  When  the  note  payable  two  years  after  date  came  due, 
it  was  protested  at  thfe  instance  of  H.  & Co.’s  trustee  in  bankruptcy.  When 
the  note  at  three  years  fell  due,  the  plaintiffs  took  no  steps  with  regard 
to  it;  but  on  the  16th  November,  1907,  they  wrote  to  the  defendant,  in 
Ontario,  telling  him  that  the  three  notes  had  been  assigned  to  them,  and 
that  the  first  two  were  overdue  and  unpaid,  and  asking  for  payment. 
In  December,  1907,  the  defendant  wrote  to  the  plaintiffs  asking  delay; 
and  from  that  time  until  this  action  was  begun  in  January,  1918,  there 
were  repeated  promises  to  pay,  some  payments  on  account,  and  requests 
for  extension  of  time  for  payment  of  the  balance.  Originally  there  were 
four  notes,  the  first  payable  one  year  after  date;  it  was  not  paid  at  maturity, 
and  was  protested;  the  defendant  afterwards  paid  the  amount,  with  interest 
and  protest  charges,  to  H.  & Co.  He  swore  that  he  did  not  receive  any 
notice  of  dishonour  or  any  notice  of  any  kind  from  a notary  with  reference- 
to  the  notes  at  two  and  three  years,  but  that  that  fact  was  not  present  to 
his  mind  when  he  made  his  promises  to  pay  and  payments  on  account 
— he  assumed  that  the  holders  had  done  what  was  requisite  with  reference 
to  the  other  notes,  as  they  had  with  the  one  which  fell  due  first: — 

Held,  that,  the  notes  being  “foreign  bills”  (Bills  of  Exchange  Act,  R.S.C. 
1906,  ch.  119,  sec.  25),  protest  upon  non-payment  was  necessary  to  hold 
the  endorser  (sec.  112);  this  was  the  law  of  Pennyslvania,  as  well  as  of 
Canada;  and,  therefore,  there  was  no  liability  in  respect  of  the  note  payable 
three  years  after  date,  which  was  not  protested. 

Held,  also,  that,  even  if  the  defendant  had  waived  his  right  to  object  to  the 
want  of  notice,  nothing  in  his  conduct  precluded  him  from  setting  up 
failure  to  present  the  notes  for  payment  and  to  protest  them  for  non- 
payment. _ The  promise,  however,  was  presumptive  evidence  of  the  present- 
ment, notice,  and  protest;  and  the  onus  was  upon  the  endorser  to  prove 
laches  and  that  he  was  ignorant  of  it. 

The  protest  of  the  note  at  two  years  stated  that  the  notary  presented  the 
note  at  a place  described,  “formerly  the  address  of  the  payees,  and  found 
they  no  longer  had  an  office  there  and  could  not  locate  them  at  said 
address;  whereupon,  I . . . have  protested,”  etc.  The  protest^ also 

stated  that  the  endorser  was  duly  notified: — 

Held,  having  regard  to  the  law  of  Pennsylvania,  that  the  holder  of  this  note 
was  not  bound  to  do  more  than  he  did  in  the  way  of  presenting  the  note 
for  payment:  the  specified  place  having  ceased  to  exist,  and  presentment 
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at  such  place  having,  therefore,  become  impossible,  presentment  was 
dispensed  with,  the  note  was  dishonoured,  and  the  endorser,  the  defendant, 
was  bound. 

Provisions  of  the  Imperial,  Canadian,  and  Pennsylvania  Bills  of  Exchange 
Acts,  considered. 

Review  of  the  authorities. 

Award  of  costs  according  to  the  amount  recovered,  having  regard  to  a tender 
before  action. 

Action  upon  promissory  notes. 

The  action  was  tried  by  Rose,  J.,  without  a jury,  at  a Toronto 
sittings. 

B..  W.  A.  Foster  and  W.  J.  Beaton,  for  the  plaintiffs. 

G.  W.  Mason,  for  the  defendant. 

January  28.  Rose,  J.: — Action  by  the  holders  against  the 
endorser  of  three  promissory  notes,  made  by  A.  J.  Saunders,  each 
for  $500,  dated  at  Toronto,  the  5th  November,  1904,  payable  to 
the  order  of  W.  H.  Hurley  & Company,  “at  their  office,  City  of 
Philadelphia,  State  of  Pennsylvania.’’  One  of  the  notes  is 
payable  two,  another  three,  and  the  third  four  years  after  date. 
As  to  the  last,  the  one  payable  four  years  after  date,  liabihty  is 
admitted.  As  to  the  others  the  defence  is  an  alleged  failure  on  the 
part  of  the  holders  to  present  the  notes  to  the  maker  for  payment 
and  to  give  notice  of  dishonour  to  the  endorser  and  to  protest 
the  notes. 

It  was  argued  that  it  ought  to  be  found  that,  notwithstanding 
the  form  of  the  notes  and  the  fact  that  the  defendant  signed  as 
endorser  and  not  as  maker,  he  was  primarily  liable,  and,  as  regards 
the  necessity  of  presentment,  protest,  etc.,  ought  to  be  treated 
as  the  maker;  but  the  evidence  quite  fails  to  justify  any  such 
finding.  It  was  also  argued  that,  even  if  the  plaintiffs  were 
not  entitled  to  succeed  upon  the  notes,  they  ought  to  have  judg- 
ment upon  a release  executed  between  the  payees  named  in  the 
notes  and  the  defendant,  the  benefit  of  the  release  having  been 
assigned  to  the  plaintiffs  with  the  notes;  but  that  argument  also 
fails,  for  the  release  does  not  contain  any  covenant  on  the  part 
of  the  defendant  to  pay  anything.  These  two  contentions  faffing, 
there  is  nothing  to  consider  but  the  defence  of  the  want  of  due 
presentment,  notice,  and  protest. 

Hurley  & Company,  the  payees  of  the  notes,  became  bankrupt, 
and  their  assets,  including  these  notes,  were  acquired  by  the 
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plaintiffs.  The  assets  seem  to  have  been  handed  over  on  the 
24th  November,  1906,  i.e.,  very  soon  after  the  note  payable  two 
years  after  date  fell  due;  but  some  difficulty  arose  in  the  closing 
of  the  transaction  between  Hurley  & Company’s  trustee  in  bank- 
ruptcy and  the  plaintiffs,  and  the  papers  were  handed  back,  and 
did  not  come  finally  into  the  physical  possession  of  the  plaintiffs 
until  October,  1907,  i.e.,  about  a month  before  the  note  payable 
three  years  after  date  fell  due.  When  the  note  payable  two  years 
after  date  came  due  it  was  protested  at  the  instance  of  Hurley  & 
Company’s  trustee  in  bankruptcy;  and  the  question  whether  there 
had  been  due  presentment  or  whether  presentment  was  dispensed 
with  will  have  to  be  discussed.  When  the  note  payable  three 
years  after  date  fell  due,  the  plaintiffs  took  no  steps  with  regard 
to  it;  but  on  the  16th  November,  1907,  they  wrote  to  the  defend- 
ant, at  Toronto,  telling  him  that  the  three  notes  had  been  assigned 
to  them,  and  that  the  first  two  were  overdue  and  unpaid;  and  they 
asked  for  payment  by  the  1st  December.  It  does  not  appear 
that  there  was  any  immediate  answer  to  this  letter;  but  on  the 
30th  December,  1907,  the  defendant  wrote  asking  that  the  matter 
be  allowed  to  stand  for  a short  time  and  promising  to  make  a 
proposition  of  settlement;  and  from  that  time  until  the  issue 
of  the  writ  in  January,  1918,  there  were  repeated  promises  to  pay 
and  some  payments  on  account  and  many  requests  for  extension 
of  time  for  the  payment  of  the  balance. 

Originally,  there  were  four  notes.  The  first  of  them  was 
payable  one  year  after  date,  i.e.,  on  the  5th  November,  1905. 
After  it  fell  due.  Hurley  & Company  wrote  to  the  defendant 
saying  that  they  held  the  notes  and  that  the  first  had  not  been 
paid  and  had  been  protested;  and  they  drew  on  the  defendant 
for  the  amount  of  the  protested  note  with  interest  and  protest 
charges,  and  he  paid  the  draft.  He  swears  that  he  did  not  receive 
any  notice  of  dishonour  or  any  notice  of  any  kind  from  a notary 
with  reference  to  the  notes  at  two  years  and  three  years  here  in 
question,  but  that  that  fact  was  not  present  in  his  mind  when  he 
made  his  promises  to  pay,  or  when  he  made  his  payments  on 
account;  that  he  had  had  notice  with  reference  to  the  note  at  one 
year;  that  he  knew  that  it  had  been  protested  and  that  he  had 
paid  it;  and  that  he  assumed  that  the  holders  had  done  what  was 
requisite  with  reference  to  the  others.  There  seems  to  be  no 
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_!!!L‘  reason  to  doubt  his  statement,  and  I take  it,  therefore,  that,  even 
if  he  is  held  to  have  waived  his  right  to  object  to  the  want  of 
Sparks  notice  (which,  if  he  had  thought  at  all,  he  would  have  known  that 
Hamilton.  received),  there  is  nothing  in  what  he  did  which  pre- 

cludes him  froni  setting  up  any  failure  which  there  may  have  been 
to  present  the  notes  for  payment  and  to  protest  them  for  non- 
payment: Woods  V.  Dean  (1862),  3 B.  & S.  101;  Britton  v.  Milsom 
(1892),  19  A.R.  96;  Mactavish’s  Judicial  Factor  v.  Michael’s 
Trustees,  [1912]  Sess.  Cas.  425;  Thornton  v.  Wynn  (1827),  12 
Wheaton  (S.C.U.S.)  183;  Tehhetts  v.  Dowd  (1840),  23  Wend. 
(N.Y.)  379;  Arnold  v.  Dresser  (1864),  8 Allen  (90  Mass.)  435. 
The  promise  is,  however,  presumptive  evidence  of  the  presentment, 
notice,  and  protest;  and  when  the  promise  is  estabhshed  the 
onus  is  cast  upon  the  endorser  of  proving  laches  on  the  part  of 
the  holder,  and  that  he  was  ignorant  of  it  when  he  made  his 
promise:  Taylor  v.  Jones  (1809),  2 Camp.  105;  Britton  v.  Milsom, 
supra.  The  law  seems  to  be  accurately  stated  by  Mr.  Falconbridge 
in  his  work  on  Banking  and  Bills  of  Exchange,  2nd  ed.,  p.  671,' 
as  follows: — • 

“If  the  promise  or  acknowledgment  be  made  under  a mis- 
apprehension of  fact,  as,  if  the  bill  had  been  presented  for  accept- 
ance, and  acceptance  has  been  refused,  a promise  to  pay,  in 
ignorance  of  the  circumstances,  is  no  waiver  of  the  consequence 
of  laches  . . . But  a promise  to  pay  will  entirely  dispense 

with  proof  of  presentment  or  notice,  and  will  throw  on  the  defend- 
ant the  double  burden  of  proving  laches,  and  that  he  wa§  ignorant 
of  it.” 

The  defendant  here  has,  as  I have  said,  proved  that  if  there 
was  any  laches  as  regards  presentment  for  payment,  or  as  regards 
protest,  he  was  ignorant  of  it.  It  remains  to  consider  whether  he 
has  proved  that  there  was  such  laches. 

The  notes  being  “foreign  bills”  (Bills  of  Exchange  Act,  R.S.C. 
1906,  ch.  119,  sec.  25),  protest  upon  non-payment  was  necessary 
- to  hold  the  endorser  (sec.  112).  This  is  the  law  of  Pennsylvania 
as  well  as  of  Canada:  Laws  of  Pennsylvania,  1901,  No.  162,  sec. 
152.  It  is  admitted  that  the  note  which  fell  due  in  1907  (the  one 
payable  three  years  after  date)  was  not  protested.  There  is, 
therefore,  no  Habihty  in  respect  of  it.  The  note  which  fell  dufe  in 
1906  (the  one  payable  two  years  after  date)  was  protested^  and 
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the  question  as  to  it  is  whether  it  was  duly  presented  for  payment. 
The  evidence  is  meagi’e.  The  notary  made  an  affidavit  which, 
by  arrangement  between  the  parties,  was  accepted  as  if  he  had 
been  called  as  a witness  at  the  trial  and  had  said  what  is  sworn  to 
in  the  affidavit.  All  that  he  can  say  is  that  it  is  his  practice  to 
send  notices  of  protest  to  endorsers,  enclosed  in  an  envelope  upon 
which  his  address  is  printed;  that  he  therefore  says  that  a notice 
was  so  sent  to  the  defendant;  that  if  the  notices  are  wrongly 
addressed  the  post-office  returns  them;  that  no  notice  addressed 
to  Mr.  Hamilton  was  returned.  He  does  not  say  anything  about 
the  presentment  for  payment,  and  for  information  as  to  that  it 
is  necessary  to  look  at  the  protest.  What  the  protest  says  is : — 

‘H  presented  the  (note)  at  217,  S.  Broad  St.,  Philadelphia, 
formerly  the  address  of  the  payees,  and  found  they  no  longer  had 
an  office  there  and  could  not  locate  the  maker  at  said  address. 
Whereupon,  I . . . have  protested  and  do  hereby  solemnly 

protest  . . .’’etc. 

Taking  this  statement  as  true — and,  as  against  the  plaintiffs, 
who  put  in  the  protest  as  part  of  their  case,  there  is  no  reason  why 
it  should  not  be  taken  as  true — 'it  appears  that,  when  the  notary 
found  that  the  payees  no  longer  had  an  office  at  the  place  where 
they  had  formerly  had  an  office,  and  that  the  maker  was  not  at 
that  place,  he  (the  notary)  made  no  further  efforts  to  find  the 
maker,  but  forthwith  protested  the  note.  As  has  been  stated 
already,  the  defendant  says  that  no  notice  of  dishonour  or  notice  of 
protest  reached  him;  but,  considering  that  the  onus  is  on  the 
defendant  to  prove  laches  and  that  the  protest  states  that  the 
endorser  was  duly  notified,  which  is  primd  facie  evidence  that  he 
was  so  notified,  i.e.,  that  the  notice  was  sent  out,  even  if  it  did  not 
reach  him  (Ontario  Evidence  Act,  R.S.O.  1914,  ch.  76,  sec.  35), 
it  seems  to  me  that  this  statement  is  unimportant,  and  that  the 
question  for  determination  is  whether  the  defendant  has  proved 
that  there  was  no  due  presentment  for  payment.  Such  present- 
ment as  there  was,  was  at  the  place  which  had  been,  but  no  longer 
was,  the  office  of  the  payees.  No  one  swears  that  the  payees  had 
not  taken  another  office  in  Philadelphia,  nor  is  there  any  evidence 
as  to  the  effect,  under  the  Pennsylvania  law,  of  the  appointment 
of  a trustee  of  the  estate  of  the  bankrupts,  or  as  to  whether  the 
office  of  the  trustee  became,  for  the  purpose  of  the  presentment  of 
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notes,  the  office  of  Hurley  & Company;  but,  again,  as  to  this  the 
onus  was  on  the  defendant,  and,  as  against  him,  the  case  must  be 
treated  as  if,  on  the  day  when  the  note  fell  due,  there  was  no  place 
answering  the  description  of  the  place  of  payment  specified  in 
the  note.  The  question  to  be  decided  is,  therefore,  in  my  opinion, 
whether.  Hurley  & Company  no  longer  having  an  office  in 
Philadelphia,  the  holder  was  bound  to  do  anything  more  than  he 
did  do  in  the  way  of  presenting  the  note  for  payment. 

This  question,  upon  which  the  case  turns,  is  to  be  decided  in 
accordance  with  the  law  of  Pennsylvania:  Bills  of  Exchange  Act, 
sec.  162.  There  was  no  formal  proof  of  this  foreign  law;  but  it 
was  agreed  by  counsel  that  the  statute  law  on  the  subject  was  to 
be  found  in  the  Act  before  referred  to,  ‘^The  Negotiable  Instru- 
ments Law,’’  enacted  in  Pennsylvania  by  the  Laws  of  1901,  No. 
162;  and  such  reported  cases  as  counsel  had  been  able  to  find  were 
discussed;  and  I was  asked  to  try  to  form  an  opinion  as  to  what  the 
. Pennsylvania  law  is  by  a consideration  of  the  statute  and  of  the 
relevant  authorities. 

The  only  sections  of  the  statute  which  seem  to  bear  upon  the 
question  are  secs.  72,  73,  82,  and  83,  which  correspond  with  secs. 
87,  88,  92,  and  95  of  our  Bills  of  Exchange  Act,  R.S.C.  1906,  ch. 
119.  They  are  to  be  found  on  pp.  205  and  206  of  the  Laws  of 
Pennsylvania,  1901,  and  in  a convenient  form,  with  a reference 
to  the  differences  between  them  and  the  corresponding  English 
sections,  in  Brannan’s  Negotiable  Instruments  Law,  2nd  ed. 
(1911),  pp.  91  to  97.  They  are  as  follows: — ■ 

‘‘Section  72.  Presentment  for  payment  to  be  sufficient 
must  be  made : . . . 

“3.  At  a proper  place,  as  herein  defined. 

To  the  person  primarily  liable  on  the  instrument  or,  if  he 
is  absent  or  inaccessible,  to  any  person  found  at  the  place  where 
the  presentment  is  made.” 

“Section  73.  Presentment  for  payment  is  made  at  the  proper 
place : 

“1.  Where  a place  of  payment  is  specified  in  the  instrument 
and  it  is  there  presented. 

“2.  Where  no  place  of  payment  is  specified,  but  the  address  of 
the  person  to  make  payment  is  given  in  the  instrument,  and  it  is 
there  presented. 
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‘‘3.  Where  no  place  of  payment  is  specified,  and  no  address 
is  given,  and  the  instrument  is  presented  at  the  usual  place  of 
business  or  residence  of  the  person  to  make  payment. 

‘‘4.  In  any  other  case,  if  presented  to  the  person  to  make 
payment,  wherever  he  can  be  found,  or  if  presented  at  his  last 
known  place  of  business  or  residence.” 

‘‘Section  82.  Presentment  for  payment  is  dispensed  with: 

“1.  Where,  after  the  exercise  of  reasonable  diligence,  present- 
ment as  required  by  this  Act  cannot  be  made.  . . .” 

“Section  83.  The  instrument  is  dishonoured  by  non-payment 
when : 

“1.  It  is  duly  presented  for  payment,  and  payment  is  refused 
or  cannot  be  obtained;  or, 

“2.  Presentment  is  excused  and  the  instrument  is  overdue 
and  unpaid.” 

There  are  no  great  differences  between  these  sections  and  the 
corresponding  section's  of  the  Canadian  Act;  but  there  is  some 
difference  between  sec.  72-  (4)  and  the  Canadian  sec.  87  (1),  and 
between  sec.  73  (3)  and  the  Canadian  sec.  88  {c),  which,  as  will 
hereafter  appear,  might  possibly  lead  to  different  holdings  in  the 
two  jurisdictions  upon  the  point  to  be  decided  in  this  case;  it  is, 
therefore,  to  be  understood  that  I am  considering  the  Pennsylvania 
statute  alone. 

The  statement  contained  in  the  protest,  that  the  note  was 
presented  at  217,  South  Broad  Street,  Philadelphia,  but  that  the 
maker  could  not  be  located  there,  is  sufficient  primd  facie  evidence 
that,  the  person  primarily  hable  on  the  instrument  being  absent, 
the  note  was  presented  to  some  person  found  at  217,  South  Broad 
Street.  It  also  appears  that  the  presentment  was  made  at  a 
reasonable  hour  on  a business  day,  by  a person  authorised  to 
receive  payment  on  behalf  of  the  holder;  so  that  if  217,  South 
Broad  Street  was  “a  proper  place”  for  presentment,  within  the 
meaning  of  the  statutory  definition,  all  the  requirements  of  sec. 
72  were  met,  and  there  was  a sufficient  presentment:  see  Nelson 
V.  Grondahl  (1904),  100  N.W.  Repr.  1093,  13  North  Dakota  363. 
The  only  points  then  to  be  determined  are,  whether  presentment 
was  made  at  the  proper  place,  and,  if  not,  whether  presentment 
was  excused. 
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I think  it  is  reasonably  clear  that  if  this  present  case  had 
arisen  before  the  passing  of  the  Act  now  under  consideration,  it 
would  have  been  held  that  no  proceedings  other  than  those  taken 
on  behalf  of  the  plaintiffs  were  necessary  in  order  to  fix  the  en- 
dorser with  liabihty.  There  are,  in  some  of  the  cases,  expressions 
which  indicate  that  this  holding  would  have  resulted  from  an 
opinion  that  presentment  at  a place  which  has  ceased  to  answer 
to  the  description  of  the  place  of  payment  specified  in  the  instru- 
ment is  a good  presentment;  and  Mr.  Justice  Russell,  in  his  work 
on  the  Bills  of  Exchange  Act,  p.  286,  seems  to  adopt  that  opinion-— 
although  it  is  not  clear  that  he  is  considering  the  case,  which  we 
have  here,  of  a mere  specification  of  the  office  of  a named  person, 
rather  than  the  specification  of  an  office  at  a particular  street 
number,  as  in  the  illustration  given  in  Chalmers  on  Bills  of 
Exchange,  7th  ed.,  pp.  161,  162.  I think,  however,  that  a perusal 
of  all  the  cases  leads  to  the  conclusion  that  the  real  reason  for  de- 
ciding that  one  who,  e.g.,  proceeded  to  what  had  been  the  office  of  a 
bank  specified  as  the  place  of  payment,  and  there  presented  the  in- 
strument although  the  bank  had  ceased  to  exist,  was  not  required  to 
make  any  further  presentment  in  order  to  preserve  his  rights  against 
the  endorser,  was,  not  that  presentment  had  been  made  at  the  proper 
place,  but  that,  the  specified  place  having  ceased  to  exist,  and 
presentment  at  such  place  having,  therefore,  become  impossible,  no 
presentment  was  necessary:  Roberts  v.  Mason  (1840),  1 Ala.  373; 
Central  Bank  v.  Allen  (1839),  16  Me.  Ai]  Spann  v.  Baltzell  (1847),  1 
Fla.  301,  at  pp.  324,  325;  Lane  v.  Bank  of  West  Tennessee  (1872), 
9 Heisk  (Tenn.)  419;  Hutchison  v.  Crutcher  (1897),  98  Tenn.  421; 
Corpus  Juris,  vol.  8,  pp.  551  et  seq.;  McRohhie  v.  Torrance  (1887-8), 
4 Man.  L.R.  426,  5 Man.  L.R.  114.  If,  in  this  particular  case,  it 
had  appeared  that  Hurley  & Company  had  moved  from  number 
217,  South  Broad  Street,  to  number  219,  and  had  an  office  there 
at  the  time  when  the  note  became  payable,  no  one  would  have 
suggested  that  presentment  at  217,  South  Broad  street,  was  good, 
as  being  at  the  office  of  Hurley  & Company;  and  I cannot  see 
any  more  reason  for  holding  it  to  be  good  in  the  case  where  the 
office  has  altogether  ceased  to  exist  than  in  the  case  where  the 
office  has  simply  been  moved. 

I think,  also,  that  unless  the  effect  of  sub-sec.  (4)  of  sec.  73  is' 
to  alter  the  law.  the  combined  effect  of  sec.  73  (1)  and  sec.  82  is 
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that  presentment  was  dispensed  with  in  the  present  case.  Section 
73  (1)  enacts  that  presentment  is  made  at  the  proper  place,  where  a 
place  of  presentment  is  specified  in  the  instrument  and  it  is  there 
presented;  and  sec.  82  (1)  dispenses  with  presentment  where,  after 
the  exercise  of  reasonable  diligence,  presentment  as  required  by  the 
Act  cannot  be  made.  If  these  two  sub-sections  are  the  only  ones 
apphcable,  the  case  seems  to  be  clear:  presentment  could  not  be 
made  at  the  place  specified  in  the  instrument,  because  when  the 
time  for  presentment  arrived  that  place  did  not  exist;  therefore, 
presentment  was  dispensed  with. 

The  inquiry  is  thus  narrowed  down  to  an  inquiry  as  to 
whether  sec.  73  (4)  prescribes  the  course  to  be  followed  by 
the  holder  of  an  instrument  in  which  a place  of  payment 
is  specified,  when  he  finds  that  such  place  has  ceased  to  exist. 
The  answer  depends  upon  the  meaning  of  the  words  “in  any 
other  case’^  with  which  the  sub-section  commences.  It  seems 
to  me  that  there  is  room  for  doubt  as  to  what  the  words  really 
mean;  but  I have  come  to  the  conclusion  that  they  have  a some- 
what restricted  meaning.  They  can  hardly  mean:  ‘‘In  any  case 
other  than  the  case  of  an  instrument  falling  within  any  of  the 
classes  of  instrument  hereinbefore  provided  for;”  for  the  classes 
which  the  earher  sub-sections  deal  with  are  those  of  (1)  instruments 
in  which  a place  of  payment  is  specified,  and  (2)  instruments 
in  which  a place  of  payment  is  not  specified — the  second  class 
being  subdivided  into  two  classes,  (1)  the  class  of  instruments  in 
which  the  address  of  the  person  to  make  payment  is  given,  and 
(2)  that  of  instruments  in  which  such  address  is  not  given — and 
this  classification  provides  a place  for  every  instrument.  Nor 
can  they  well  be  read  as  meaning:  “In  any  case  other  than  the  case 
of  the  presentment  of  an  instrument  at  the  place  hereinbefore  in- 
dicated as  the  proper  place  for  the  presentment  of  an  instrument 
of  the  class  to  which  the  instrument  presented  belongs;”  for,  so  to 
read  them  would  be  to  give  to  the  holder  the  option  of  presenting 
the  instrument  either  at  the  place  indicated  in  sub-sec.  1,2,  or  3, 
as  the  proper  place  for  the  presentment  of  an  instrument  of  the 
particular  class,  or  at  one  of  the  places  indicated  in  sub-sec.  4 — 
for  instance,  the  holder  of  an  instrument  in  which  a place  of 
payment  is  specified  would  have  the  option  of  presenting  it  either 
at  such  place  or  to  the  person  to  make  payment  or  at  the  last 
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known  place  of  business  or  residence  of  such  person; — whereas,  the 
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holder  having  had  no  such  option  at  common  law  (Daniel  on 
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Negotiable  Instruments,  6th  ed.,  p.  715,  para.  644;  Ealconbridg^ 
on  Banking  and  Bills  of  Exchange,  2nd  ed.,  p.  637),  the  codifying 
Act  ought  not  to  be  so  construed  as  to  give  him  that  option  now, 
unless  the  words  of  the  Act  clearly  require  such  a construction. 
(For  a history  of  the  Act,  see  Chalmers  on  Bills  of  Exchange, 
Introduction  to  Third  Edition,  5th  ed.,  pp.  xlvii.  et  seq.) 

The  wide  construction  which  has  just  been  discussed  does  not 
seem  to  be  imperatively  demanded  by  the  language  used  in  the 
Act.  On  the  other  hand,  a narrower  and,  as  it  appears  to  me,  a 
more  reasonable  construction  is  suggested  by  the  treatment^  in 
Byles  on  Bills  of  Exchange,  17th  ed.,  p.  229,  of  the  corresponding 
sub-sections  of  the  original  Code,  the  BiUs  of  Exchange  Act,  1882, 
upon  which  the  Negotiable  Instruments  Law  was  founded.  The 
authors  read  together  clauses  (c)  and  (d)  of  sec.  45  (4),  and, 
without  discussing  the  grammatical  construction,  treat  clause  (d) 
as  the  complement  of  clause  {c).  So  read,  sub-secs.  3 and  4 of 
the  Pennsylvania  Act  would  mean: — 

^^Presentment  for  payment  is  made  at  the  proper  place  where 
no  place  of  payment  is  specified  and  no  address  is  given  and  the 
instrument  is  presented  at  the  usual  place  of  business  or  residence 
of  the  person  to  make  payment,  or  to  such  person  wherever  he 
can  be  found,  or  at  his  last  known  place  of  business  or  residence.’^ 
This  construction  is  not  as  obvious  in  the  case  of  the 
Pennsylvania  Act  as  it  is  in  the  case  of  the  Imperial  or  of  the 
Canadian  Act;  for  in  the  latter  Acts  the  words  of  the  first  of  the 
sub-sections  under  consideration  are:  ‘‘If  presented  at  the  drawee’s 
or  acceptor’s  place  of  business  if  known,  and  if  not,  at  his  ordinary 
residence  if  known;’ ^ and  the  other  cases  provided  for  by  the 
second  of  such  sub-sections  may  readily  be  understood  to  be 
cases  in  which  neithei"  the  present  place  of  business  nor  the  present 
residence  of  the  drawee  or  acceptor  is  known;  the  sub-sections 
combined  thus  being  understood  to  mean  that  if  the  present  place 
of  business  is  known  the  instrument  shall  be  there  presented,  and 
if  the  present  place  of  business  is  not  known,  but  the  present 
residence  is  known,  the  bill  shall  be  presented  at  the  residence, 
and  if  neither  of  such  places  is  known  the  instrument  shall  be 
presented  to  the  person  to  make  payment  or  at  such  person’s  last 
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known  place  or  residence  or  business;  whereas,  in  the  Pennsylvania 
Act,  the  words  ‘Tf  known are  omitted,  and  the  literal  reading 
of  the  two  sub-sections  in  combination  leads  to  the  creation  of  an 
option  on  the  part  of  the  holder — ^in  this  one  case  of  an  instrument 
in  which  neither  a place  of  payment  nor  an  address  is  given — 
similar  to  the  option  which,  as  I have  said,  I think  was  not  intended 
to  be  given  to  the  holder  of  an  instrument  in  which  a place  of 
payment  is  specified.  However,  notwithstanding  the  fact  that 
this  limited  construction  is  neither  perfectly  obvious  nor  perfectly 
satisfactory,  it  is,  in  my  opinion,  more  satisfactory  than  any 
possible  interpretation  which  would  make  sec.  73  (4)  applicable 
to  the  case  in  hand;  and  my  conclusion  is  that,  presentment  at 
the  office  of  Hurley  & Company  having  been  impossible,  and  there 
being  nothing  in  the  Act  which  made  any  place  other  than  such 
ofl&ce  a “proper  place”  for  presentment,  presentment  was  dispensed 
with  (sec.  82),  and  the  note  was  dishonoured  (sec.  83),  and  the 
endorser  is  bound. 

I ought  to  add  that  in  treating  the  points  which  have  been 
discussed  as  the  points  upon  which  the  case  turns,  I have  not 
overlooked  the  suggestion  made  by  Mr.  Justice  Maclaren  in  his 
work  on  BiUs  Notes  and  Cheques,  5th  ed.,  p.  266,  that  before  the 
passing  of  the  Canadian  Act  it  was  considered  that  where  a bill 
is  made  payable  at  a bank  which  has  ceased  to  exist,  it  is  payable 
generally — a suggestion  derived  from  the  Manitoba  case  already 
mentioned,  McRohbie  v.  Torrance  (1888),  5 Man.  L.R.  114,  and 
an  Upper  Canada  case,  Becker  v.  Town  of  Amherstburgh  (1874), 
23  U.C.C.P.  602.  However,  the  document  imder  discussion  in  the 
Manitoba  case  was  an  agreement,  and  the  documents  with  which 
the  Court  in  Upper  Canada  had  to  deal  were  debentures,  which 
the  Chief  Justice  said  could  not  be  considered  as  promissory  notes; 
and  I think  that,  for  the  purposes  of  this  case,  an  inference  as  to 
the  opinions  which  the  Courts  of  Manitoba  and  Upper  Canada 
would  have  held  in  case  they  had  been  dealing  with  promissory 
notes  must  give  way  to  what  I take  to  be  the  general  result  of  the 
cases  to  which  I have  referred  and  other  cases  cited  in  Corpus 
Juris,  vol.  8,  at  the  pages  already  mentioned. 

The  result  is  ’that  the  plaintiffs  are  entitleid  to  judgment  in 
respect  of  the  notes  payable  two  and  four  years  respectively  after 
date,  but  fail  in  respect  of  the  note  payable  three  years  after  date, 
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and  the  judgment  will  so  declare.  It  was  said  by  counsel  that 
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they  would  be  able  to  agree  upon  the  amount  payable  in  respect 
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of  any  notes  upon  which  the  defendant  was  held  hable;  if,  for 
any  reason,  they  are  unable  to  agree,  I may  be  spoken  to,  or  the 
amount  may  be  settled  by  the  Registrar. 

It  was  sworn  in  the  affidavit  of  merits  and  admitted  by  counsel 
for  the  plaintiffs  that  on  the  20th  December,  1917,  before  action, 
the  defendant  tendered  $450.  This  sum,  however,  does  not 
appear  to  have  been  paid  into  Court.  In  view  of  these  facts  and 
of  the  further  fact  that  the  plaintiffs  succeed  as  to  one  and  fail 
as  to  the  other  of  the  notes  in  dispute,  I think  that  if,  after  taking 
into  account  the  payments  made  and  computing  the  interest,  it 
appears  that  the  amount  which  was  due  on  the  day  of  the  tender 
in  respect  of  the  notes  upon  which  the  plaintiffs  succeed  is  less 
than  $450,  there  ought  to  be  no  order  as  to  costs;  but,  if  such 
amount  was  more  than  $450,  there  ought  to  be  judgment  for  the 
amount  now  due  with  costs. 

1920 

[ROSE,  J.j 

Feb.  3. 

Re  Beaver  Wood  Fibre  Co.  Limited  and  American  Forest 
Products  Corporation. 

Arbitration  and  Award — Scope  op  Submission — “Any  Disputes  Arising  under 
this  Contract” — Sale  of  Pulpwood — Failure  to  Deliver  Quantity  Contracted 
for — Contract  Subject  to  Fires  and  other  Contingencies — Matter  in  Dispute 
Confined  to  Question  whether  Non-delivery  Excused  by  Fires  or  Contingencies 
— Award  of  Damages  for  Breach  of  Contract — Jurisdiction  of  Arbitrators — 
Erroneous  Decision  as  to  what  Comes  within  Submission — Evidence  as  to 
Damages  Given  before  Arbitrators — Failure  to  Object — Effect  of — Parol 
Submission  of  Question. 

By  an  agreement  in  writing  (March,  1916)  the  A.  corporation  agreed  to  sell 
and  the  B.  company  to  buy  not  less  than  10,000  nor  more  than  15,000  cords 
of  pulpwood  cut  during  the  winter  and  spring  of  1915-16.  Terms  as  to 
shipment,  measurement,  piling,  etc.,  were  set  out;  the  contract  was  declared 
to  be  subject  to  “strikes,  fires,  and  contingencies  beyond  the  control  of 
either  party;”  and  there  was  a provision  that,  “in  case  of  any  ^sputes 
arising  under  this  contract,  they”  should  be  settled  by  a board  of  arbitrators. 
The  sellers  did  not  make  deliveries  at  the  times  stipulated  and  did  not  deliver 
the  full  quantity  of  wood  contracted  for,  and  arbitrators  were  appointed, 
who  awarded  that  the  sellers  should  pay  to  the  buyers  $39,333.70,  together 
with  the  costs  of  the  reference  and  award.  The  notice  by  which  the  buyers 
called  upon  the  sellers  to  name  an  arbitrator  recited  that  a dispute  had 
arisen  under  the  contract,  without  saying  what  the  dispute  was.  Letters 
produced  shewed  that  the  dispute  was  as  to  whether  fires  and  contingencies 
beyond  the  control  of  the  sellers  had  prevented  the  fulfilment  of  the  contract. 

XLVII. 


ONTARIO  LAW  REPORTS. 


67 


In  the  correspondence  before  the  arbitration  there  was  no  demand  for  pay- 
ment of  money  and  no  suggestion  of  a dispute  as  to  the  amount  payable  in 
case  the  buyers  were  entitled  to  be  paid  anything.  The  arbitration  proceed- 
ings were  opened  by  a statement  of  counsel  for  the  buyers  as  to  what  he 
conceived  to  be  the  issue.  He  said  that  the  wood  was  not  delivered,  that  the 
bu3'ers  had  purchased  elsewhere,  and  had  suffered  a loss  of  more  than 
$55,000.  He  then  went  on  to  prove  his  case,  devoting  considerable  time  to 
damages.  Counsel  for  the  sellers  did  not  object  to  the  evidence  as  to  damages 
as  inadmissible.  He  cross-examined  the  buyers’  principal  witness  as  to 
whether  there  had  been  any  dispute  as  to  damages,  and  got  from  him  the 
statement  that  there  had  been  no  specific  claim  for  damages,  but  that  the 
sellers  knew  quite  well  the  approximate  amount  of  the  damage.  The  sellers 
adduced  no  evidence  as  to  damages,  but  attempted  to  shew  that  the  non- 
deliverj^  was  due  to  fires  and  contingencies  beyond  their  control.  The 
award  did  not  deal  specifically  with  this  issue: — 

Held,  that  the  award  was  upon  a matter  which  was  outside  the  scope  of  the 
reference;  the  reference  was  confined  to  the  controversy  as  to  whether  any 
failure  to  make  deliveries  was  excused  by  fires  or  other  contingencies;  and 
what  was  done  upon  the  reference  had  not  the  effect  of  enlarging  the  sub- 
mission or  of  depriving  the  sellers  of  the  right  to  contend  that  the  question 
as  to  damages  was  not  referred. 

Parties  may,  by  the  use  of  appropriate  language,  agree  to  submit  the  question 
whether  a particular  dispute  is  within  the  terms  of  the  submission;  but, 
unless  the  question  is  submitted,  the  arbitrators  cannot  acquire  jurisdiction 
by  erroneously  deciding  that  the  fact  which  they  affect  to  determine  is 
vdthin  the  submission. 

Eeview  of  the  authorities. 

Re  Green  and  Balfour  Arbitration  (1890),  63  L.T.R.  325,  specially  referred  to. 
Woodward  v.  McDonald  (1887),  13  O.R.  671,  considered  and  distinguished. 
Held,  also,  that  the  sellers  were  not  precluded  from  raising  the  point  that  the 
award  dealt  with  a matter  not  submitted;  there  was  nothing  to  shew  that 
there  had  been  a parol  submission  of  the  question  of  damages;  the  mere 
failure  of  the  sellers  to  protest  against  the  reception  of  the  evidence  as  to 
damages  did  not  deprive  them  of  their  right  to  attack  the  award  as  having 
been  made  without  jurisdiction. 

Faviell  v.  Eastern  Counties  R.W.  Co.  (1848),  2 Ex.  344,  distinguished. 

The  award  was  set  aside  and  the  matter  remitted  to  the  arbitrators  to  award 
upon  the  question  submitted  to  them. 

Motion  by  the  Beaver  Wood  Fibre  Company  Limited  to 
enforce,  and  cross-motion  by  the  American  Forest  Products 
Corporation  to  set  aside,  an  award  of  arbitrators,  dated  the  6th 
December,  1918. 

The  motions  were  heard  in  the  Weekly  Court,  Toronto. 

Peter  White,  K.C.,  Alfred  Bicknell,  and  A.  Bristol,  for  the 
Beaver  Wood  Fibre  Company  Limited. 

A.  G.  Slaght,  for  the  American  Forest  Products  Corporation. 

February  3.  Rose,  J.: — ^By  an  agreement  in  writing,  dated 
the  27th  March,  1916,  the  American  Forest  Products  Corporation, 
hereinafter  referred  to  as  the  sellers,  agreed  to  sell,  and  the  Beaver 
Wood  Fibre  Company  Limited,  hereinafter  referred  to  as  the  buyers, 
agreed  to  buy,  not  less  than  10,000  nor  more  than  15,000  cords  of 
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pulpwood,  cut  during  the  winter  and  spring  of  1915-1916.  Terms 
as  to  shipment,  measurement,  pihng,  etc.,  were  set  out;  the  con- 
tract was  declared  to  be  ^'made  subject  to  strikes,  fires,  and  con- 
tingencies beyond  the  control  of  either  party;”  and  there  was  a 
provision  that  ‘Tn  case  of  any  disputes  arising  under  this  contract 
they”  should  be  settled  by  a board  of  three  arbitrators,  one  to  be 
chosen  by  the  sellers  and  one  by  the  buyers  and  the  third  by  the 
two  first  chosen,  or  by  a Judge,  if  the  two  should  fail  to  agree. 

The  sellers  did  not  make  deliveries  at  the  times  stipulated  and 
did  not  dehver  the  full  quantity  of  wood  contracted  for,  and 
.arbitrators  were  appointed,  who  have  awarded  that  the  sellers 
shall  pay  to  the  buyers  $39,333.70,  together  with  the  costs  of  the 
reference  and  award. 

The  motions  first  came  on  to  be  heard  upon  affidavits.  Those 
filed  on  behalf  of  the  sellers  in  support  of  the  motion  to  set  aside 
the  award  produced  the  contract,  the  notice  of  arbitration,  the 
appointment  of  the  third  arbitrator,  the  award,  and  a copy  of  an 
affidavit  filed  by  the  soHcitors  for  the  buyers  upon  the  motion  to 
enforce  the  award,  in  which  it  was  said  that  the  agreement  of  the 
27th  March,  1916,  contained  the  submission  to  arbitration.  In 
one  of  the  sellers’  affidavits  it  was  also  said  ^Hhat,  as  recited  in 
(the)  award,  a dispute  arose  between  (the)  parties,  and  that  such 
dispute  was  as  to  whether  or  not  the  American  Forest  Products 
Corporation  had  carried  out  an  agreement  dated  27th  March, 
1916  (also  referred  to  in  such  award),  having  regard  to  the  existing 
conditions;  and  no  other  dispute  had  arisen  between  the  parties.” 
The  affidavits  filed  on  behalf  of  the  buyers  produced  the  notice 
served  by  the  buyers  calling  upon  the  sellers  to  name  their  arbi- 
trator, as  well  as  the  letters  between  the  parties  which  preceded  the 
formal  notice.  There  was  no  denial  in  these  affidavits  of  the  state- 
ment made  oR  behalf  of  the  sellers  as  to  the  nature  of  the  dispute 
which  had  been  referred  to  the  arbitrators,  but  there  was  a state- 
ment that  the  dispute  between  the  parties  appeared  from  the  evi- 
dence given  on  the  arbitration  and  the  exhibits  filed  with  the 
arbitrators. 

The  notice  by  which  the  buyers  called  upon  the  sellers  to  name 
an  arbitrator  recited  that  a dispute  had  arisen  under  the  contract, 
without  saying  what  such  dispute  was.  However,  the  letters  pro- 
duced by  the  buyers  did  shew  that  a dispute  had  arisen,  and  that 
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it  was  as  to  whether  fires  and  contingencies  beyond  the  controT' 
of  the  sellers  had  prevented  the  fulfilment  of  the  contract.  In  one 
of  the  letters  there  was  a statement  that  the  buyers  had  sustained 
and  would  sustain  large  damages  by  reason  of  the  non-fulfilment  of 
the  contract;  but  that  was  put  forward  as  a reason  why  the  sellers 
ought  to  endeavour  to  make  prompt  dehveries;  there  was  no  demand 
for  the  payment  of  money,  and  there  was  no  suggestion  in  the  cor- 
respondence of  a dispute  as  to  the  amount  that  would  be  payable  in 
case  the  buyers  were  entitled  to  be  paid  anything.  It  appears  to  me, 
therefore,  that,  upon  the  materials  originally  before  the  Court,  no 
conclusion  could  have  been  reached  other  than  that  the  dispute 
which  had  arisen  and  had  been  referred  was  a dispute  as  to  whether 
or  not  the  sellers  had,  in  the  circumstances  of  the  case,  done  all 
that  the  contract  required  them  to  do,  or,  if  not  all,  what  part,  and 
that  the  awarding  of  damages  for  breach  of  the  contract — ^if  there 
was  held  to  be  a breach — ^was  not  something  submitted  to  the 
arbitrators,  even  if  the  question  as  to  the  amount  of  damages 
recoverable  for  a breach  can  be  a question  arising  under  the  con- 
tract, which  point  it  is  not  necessary  to  discuss.  If,  then,  the  case 
had  been  disposed  of  upon  the  materials  first  presented,  I should 
have  thought  that  the  award  must  be  set  aside:  the  judgment  of 
the  Court  of  Appeal  in  Re  Green  and  Balfour  Arbitration  (1890), 
63  L.T.R.  325,  would  have  seemed  to  me  to  put  the  matter  beyond 
controversy. 

The  case,  however,  was  not  disposed  of  on  the  original  materials, 
because  Mr.  White  said  that  he  thought  the  reporter’s  notes  of  the 
proceedings  had  before  the  arbitrators  would  shew  that  a dispute 
as  to  the  damages  payable  upon  a breach  of  the  contract  had 
arisen  and  had  been  referred,  or,  alternatively,  that  the  sellers 
were  precluded  from  setting  up  that  no  such  dispute  had  been 
referred;  and  leave  was  given  to  him  to  put  in  a transcript  of  the 
notes.  The  transcript  has  now  been  put  in,  and  the  case  has 
been  re-argued,  and  it  is  necessary  to  consider  what  did  take  place 
upon  the  reference. 

The  proceedings  were  opened  by  a statement  made  by  ]\Ir. 
White  as  to  what  he  conceived  to  be  the  issue  between  the  parties. 
He  said  that  the  question  from  the  point  of  view  of  the  buyers  was 
a very  narrow  and  simple  one : that  the  buyers  said  that  the  wood 
was  not  delivered  and  that  they  purchased  elsewhere,  and  by  reason 
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of  having  to  purchase  at  a time  when  prices  had  materially 
advanced  they  suffered  a loss  of  $55,588.04.  He  then  went  on  to 
prove  his  case,  devoting  considerable  time  to  the  question  of 
damages.  So  far  as  appears,  Mr.  Slaght  did  not  object  to  the 
evidence  on  the  question  of  damages  as  being  irrelevant,  although 
he  did  strenuously  object  to  some  of  it  as  being  hearsay,  and,  so, 
inadmissible.  He  did,  however,  cross-examine  the  buyers’  principal 
witness  as  to  whether  there  had  been  any  dispute  as  to  damages, 
and  got  from  him  the  statement  that  there  had  been  no  specific 
claim  for  damages,  although,  in  discussions  had  at  a time  when  the 
buyers  were  still  trying  to  get  delivery,  and  when  the  substitution 
of  some  other  wood  for  that  contracted  for  was  debated,  the  ^ Agoing 
price  on  peeled  pulpwood”  was  stated,  with  the  result,  according 
to  the  witness,  that  the  sellers  ^‘knew  quite  well  the  approximate 
amount  of  the  damage.”  The  sellers  adduced  no  evidence  as  to 
damages,  but  directed  their  efforts  to  an  attempt  to  shew  that  the 
non-delivery  of  the  wood  was  due  to  fires  and  contingencies  beyond 
their  control,  in  that  there  had  been  at  first  a shortage  of  railway 
cars,  and  that  in  July,  1916,  a great  quantity  of  wood  upon  which 
they  had  counted  had  been  destroyed  by  fire,  and  that  one  Clarke, 
with  whom  they  had  contracted  for  some  5,000  cords  of  wood,  had, 
in  breach  of  his  contract,  sold  and  delivered  that  wood  to  the 
buyers.  All  this  evidence  was  objected  to  by  Mr.  White  as  being 
irrelevant,  ‘Hhe  contract  being  simply  for  the  supply  of  wood 
without  reference  to  whether  it  was  wood  then  on  hand,  or  whether 
it  was  then  contracted  for,  or  where  it  was  to  be  got,  or  anything 
in  regard  to  it,  either  locality,  price,  or  anything  else.”  Mr. 
Slaght  answered:  ‘‘Unless  a world-conflagration  occurred  and 
burned  up  every  stick  of  pulpwood  in  the  world,  then  this  clause 
does  not  mean  anything,  according  to  my  friend.  I say  it  meant 
something.  It  is  for  the  Board  to  say  what  the  effect  is.” 

The  award  does  not  deal  specifically  with  the  issue  thus  pre- 
sented by  the  sellers.  What  it  recites  is  that  there  is  an  agreement 
for  the  sale  and  purchase  of  not  less  then  10,000  nor  more  than 
15,000  cords  of  pulpwood  at  the  price  of  $10.85  per  cord,  delivered 
f.o.b.  cars  at  Thorold,  which  agreement  provides  for  arbitration 
in  case  of  any  dispute  arising  under  it;  that  “a  dispute  has  arisen 
between  the  said  parties  under  the, said  contract;”  and  that  the 
arbitrators  were  appointed  and  have  considered  the  several 
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allegations  of  the  parties;  and  what  it  awards  is  that  the  sellers 
shall  pay  to  the  buyers  -$39,333.70;  that  neither  of  the  parties  has 
any  other  demand,  claim,  or  cause  of  action  against  the  other  ‘Tn 
respect  of  the  matters  referred  as  aforesaid  and  the  matters  afore- 
said by  us  awarded  upon;’^  and  that  the  sellers  shall  pay  the  costs. 

As  regards  the  issue  as  to  what  disputes  had  arisen  and  had 
been  referred,  I do  not  find  in  the  record  of  the  proceedings  any- 
thing which  makes  the  buyers’  case  stronger  in  any  respect  than 
it  was  upon  the  afiidavits  and  exhibits  originally  put  in.  It  appears 
to  me,  therefore,  that,  unless  what  was  done  upon  the  reference 
had  the  effect  of  enlarging  the  submission  or  of  depriving  the 
sellers  of  the  right  to  contend  that  the  question  as  to  damages 
was  not  referred,  the  award  must  be  held  to  be  upon  a matter 
which  was  outside  the  scope  of  the  reference.  I proceed,  then,  to 
consider  the  effect  of  what  was  done. 

It  is  said,  in  the  first  place,  that  it  was  for  the  arbitrators  to 
find  what  was  submitted,  and  that  they  have  foimd  that  the 
question  of  damages  was  submitted,  and  that  the  sellers  are  bound 
by  the  finding.  It  must  be  assumed  that  if  they  had  not  thought 
that  the  question  was  submitted  the  arbitrators  would  not  have 
passed  upon  it;  but  they  did  not  expressly  declare  that  it  was 
submitted.  However,  I do  not  think  that  an  express  finding  that 
the  question  had  been  submitted  would  have  been  binding  upon 
the  parties.  Parties  may,  of  course,  by  the  use  of  appropriate 
language,  agree  to  submit  the  question  whether  a particular  dispute 
is  within  the  terms  of  the  submission;  and  if  they  do  so  agree  they 
will  be  bound  by  the  decision  of  the  arbitrators  upon  that  question, 
as  upon  any  other  question  submitted:  Willesford  v.  Watson 
(1873),  L.R.  8 Ch.  473;  Russell  on  Arbitration  and  Award,  10th 
ed.  (1919),  p.  94.  But,  except  where  such  a question  is  submitted, 
the  arbitrators  cannot  acquire  jurisdiction  by  erroneously  deciding 
that  the  fact  which  they  affect  to  determine  is  within  the  sub- 
mission: Produce  Brokers  Co.  Limited  v.  Olympia  Oil  and  Cake, 
Co.  Limited,  [1916]  1 A.C.  314,  per  Lord  Parker  of  Waddington, 
at  p.  327,  and  Lord  Sumner,  at  p.  329;  Re  Hohenzollern  Co.  and 
City  of  London  Contract  Corporation  Arbitration  (1886),  54  L.T.R. 
596,  per  Lopes,  L.J.,  at  p.  597;  Piercy  v.  Young  (1879),  14  Ch.  D. 
200,  particularly,  per  Jessel,  M.R.,  at  p.  208;  Sinidino  Ralli  &,  Co. 
V.  Kitchen  & Co.  (1884),  1 C.  & E.  217;  Re  Green  and  Balfour 
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Arbitration,  63  L.T.R.  325.  The  language  of  Fry,  L.J.,  in  the  case 
last  cited,  is  so  apposite  that  I quote  it.  The  learned  Lord  Justice 
said,  in  part  (pp.  327,  328) : — 

The  first  and  most  important  question  in  this  case  is.  What  was 
the  subject  in  dispute  between  the  parties  when  this  arbitration 
was  had  recourse  to?  That  is  a subject  upon  which,  according  to 
all  the,  authorities,  parol  testimony  may  be  received,  and  of  course 
must  be  received,  because  otherwise  arbitrators  might  be  taking 
upon  themselves  to  determine  matters  which  had  never  been  in 
any  way  submitted  to  them.  Now  the  evidence  of  that  seems  to 
me  to  be  mainly  the  letter  of  the  3rd  April.  That  refers  to  the 
statement  by  one  of  the  contracting  parties  to  the  agents  of  the 
other  as  to  what  was  the  matter  in  dispute.  That  merely  went  to 
the  quality  of  the  salmon  which  had  been  delivered.  They  said, 
‘We  do  not  consider  the  tender  equal  to  contract  guarantee,  and 
therefore  insist  upon  arbitration.’  That  arbitration  might  be 
confined  to  the  question  of  quahty,  or,  of  course,  if  the  point  was 
raised  between  the  parties,  it  might  have  gone  on  further  to  deter- 
mine what  were  the  results  of  a defect  in  quality.  Now,  what  would 
be  the  results  of  a defect  in  quahty,  if  it  existed,  seems  to  me  to  be 
a question  which  was  never  in  discussion  between  the  parties 
. It  appears  to  me  that,  although  the  appellants  say  that 
something  more  was  submitted  than  the  controversy  raised  by  the 
letter  of  the  3rd  April,  there  is  not  sufficient  evidence  to  prove  that 
such  further  controversy  was  raised,  and  they  entirely  fail  in 
satisfying  me  that  there  was  any  other  point  in  dispute  between 
the  parties  at  that  time  than  the  quahty.  That  being  so,  it  appears 
to  me  that  the  arbitrators  have  by  their  award  gone  beyond  the 
dispute  submitted  to  them,  and  they  have  found  what  in  their 
judgment  ought,  according  to  the  contract  before  them,  to  be  the 
results  of  such  inferiority.  That  is  a point  which,  in  my  judgment, 
was  not  submitted  to  them.  I think  the  award  travelled  beyond 
the  matter  in  dispute,  and  therefore  was  wrong.” 

In  this  case,  the  evidence  seems  to  me  to  fail  to  shew  that  any 
controversy  had  been  raised  and  had  been  submitted  to  the 
arbitrators,  other  than  a controversy  as  to  whether  any  failure  to 
make  deliveries  was  excused  by  fires  or  contingencies  beyond  the 
control  of  the  sellers.  I think,  therefore,  that,  in  awarding  as  to 
the  consequences  of  such  failure  as  there  may  have  been,  the 
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arbitrators  travelled  beyond  the  matter  in  dispute,  and  that  the 
award  must  be  set  aside  unless  there  is  something  which  precludes 
the  sellers  from  questioning  it.  I am  not  overlooking  the  decision 
of  Proudfoot,  V.-C.,  in  Woodward  v.  McDonald  (1887),  13  O.R. ' 
671;  but  all  that  was  really  decided  in  that  case  was  that  the 
parties  had  agreed  to  submit  to  arbitration  the  question  whethei 
the  disputes  between  them  were  within  the  arbitration  clause;  and 
any  apparent  opinion  of  the  Vice-Chancellor  to  the  effect  that 
the  Court  wiU  not,  in  the  case  of  an  agreement  such  as  we  have 
here,  decide  whether  a particular  controversy  had  arisen  and  had 
been  submitted,  must  yield  to  the  later  decisions  in  Re  Green  and 
Balfour  Arbitration,  supra,  and  Produce  Brokers  Co.  Limited  v. 
Olympia  Oil  and  Cake  Co.  Limited,  supra. 

This  brings  me  to  the  last  pomt  to  be  decided,  viz. : Are  the 
sellers  precluded  from  raising  the  point  that  the  award  deals  with 
a matter  not  submitted?  It  is  said  that  they  are  precluded  because 
they  did  not  promptly  contradict  the  opening  statement  of  counsel 
for  the  buyers  as  to  tKe  matter  to  be  determined,  and  did  not  raise 
the  objection  that  evidence  as  to  the  damages  was  irrelevant,  but, 
on  the  contrary,  stood  by,  taking  their  chance  of  a favourable 
award.  As  I have  said,  there  was  no  formal  objection  to  evidence 
of  damage  as  irrelevant,  but  merely  a cross-examination  directed  to 
shewing  that  no  contest  as  to  damages  had  existed  before  the 
arbitration  was  entered  upon.  On  the  other  hand,  there  is  nothing 
to  shew,  as  in  Thames  Iron  Works  and  Ship  Building  Co.  v.  The 
Queen  (1869),  10  B.  & S.  33,  that  there  had  been  a parol  submission 
of  the  question  of  damages,  and,  as  has  been  stated,  the  sellers  did 
not  adduce  evidence  upon  that  question,  or,  as  far  as  I can  see,  do 
anything  actively  to  make  the  question  of  the  amount  of  the 
damages  an  issue.  Is,  then,  their  mere  failure  to  object  fatal  to 
their  right  to  raise  the  question  of  jurisdiction  now?  In  my 
opinion,  the  answer  to  that  question  is,  no.  There  are  many  cases 
in  which  it  has  been  held  that  the  right  to  object  to  irregularities 
in  the  mode  of  conducting  an  arbitration  will  be  waived  by  con- 
tinuing the  proq^eedings  with  full  knowledge  and  without  protest: 
see  Russell  on  Arbitration  and  Award,  10th  ed.,  pp.  418  to  424;  but, 
while  there  are  cases,  e.g.,  Davies  v.  Price  (1862),  6 L.T.R.  713, 
affirmed  (1864),  34  L.J.Q.B.  8,  in  which  it  has  been  held  that  the 
right  to  question  the  arbitrator’s  jurisdiction  to  deal  with  a 
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particular  question  is  not  lost  by  continuing  to  attend  before  him 
after  protesting  against  his  receiving  evidence  directed  to  such 
question,  no  English  or  Canadian  case  was  cited — nor  have  I 
found  one— which  decides  that  the  right  is  lost  by  continuing  to 
attend  without  protesting  against  the  reception  of  such  irrelevant 
evidence.  To  use  the  language  of  Blackburn,  J.,  in  Ringland  v. 
Lowndes  (1864),  33  L.J.C.P.  337 — a case,  it  is  true,  of  an  irregularity 
and  of  a protest — ^‘‘the  question  is  not  one  of  waiver  or  of  estoppel, 
but  of  authority,’’  and  I cannot  see  why  the  rule  to  be  applied  where 
the  question  is  as  to  an  arbitrator’s  authority  should  differ  from  the 
rule  which  would  be  apphed  if  the  question  was  as  to  the  juris- 
diction of  an  inferior  court.  Faviell  v.  Eastern  Counties  R.W.  Co. 
(1848),  2 Ex.  344,  was  cited  as  a case  in  which  it  was  decided  that  a 
party  who  saw  the  arbitrator  entertaining  a question  which  had 
not  beeA  submitted,  and  who,  nevertheless,  went  on  with  the  case, 
instead  of  applying  for  leave  to  revoke  the  submission — ^nowadays 
it  would  be,  without  applying  for  a stated  case:  Halsbury’s  Laws 
of  England,  vol.  1,  p.  450;  Thetford  Corporation  v.  Norfolk  County 
Council,  [1898]  1 Q.B.  141 — ^had  thereby  forfeited  his  right  to 
contend  that  the  arbitrator  had  exceeded  his  jurisdiction.  Alder- 
son,  B.,  in  his  judgment  (2  Ex.  at  p.  350)  does  seem  to  lay  that 
down  as  the  law;  but  that  is  not  what  the  Court  decided.  The 
plaintiff  had  brought  an  action  of  debt,  in  which  he  claimed  an 
unpaid  portion  of  the  contract-price  of  work  done  for  the  defend- 
ants, and  also  a sum  for  certain  extra  expensed  incurred  by  him  in 
the  execution  of  the  contract,  by  being,  as  he  alleged,  delayed  by 
the  defendants  in  getting  possession  of  the  land.  By  consent,  an 
order  was  made  referring  to  a legal  arbitrator  ‘Hhe  claims  of  the 
plaintiff  in  this  action.”  Before  the  arbitrator,  it  was  contended 
that  the  plaintiff  was  not  entitled  to  recover,  in  the  action  of  debt, 
the  cost  of  the  extra  work,  and  that  his  only  remedy  was  by  action 
for  damages  for  breach  of  the  contract;  but  the  arbitrator  received 
evidence  of  the  extra  work  and  awarded  that  the  plaintiff  was 
entitled  to  recover  a certain  amount  ^Tn  respect  of  his  said  claim.” 
The  defendants  moved  to  set  aside  the  award,  but  the  Court  held, 
as  PoUock,  C.B.,  put  it,  that  the  question  was  not  whether  the 
arbitrator  had  exceeded  his  jurisdiction,  but  whether  he  had 
decided  the  matter  in  dispute:  that  the  question  before  the  arbi- 
trator was,  whether  the  claim  for  extra  work  was  a claim  in  the 
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action,  or  mere  damages : that,  whether  rightly  or  wrongly,  he  had 
decided  that  it  was  a claim  in  the  action : and  that  his  award  was 
conclusive;  or,  as  Rolfe,  B.,  put  it,  if  the  sum  in  dispute  was  one 
of  the  plaintiff’s  claims  in  the  action,  the  objection  failed:  the 
plaintiff  claimed  a sum  for  debt,  which  included  the  extra  work, 
and  the  arbitrator  had  decided  that  the  sum  could  be  estabhshed 
as  a debt.  Alderson,  B.,  said  that  ‘Hhe  extent  of  the  arbitrator’s 
jurisdiction  is  to  be  taken  according  to  the  plain  words  of  the 
submission,  namely,  of  the  ^claims’  which  the  plaintiff  makes  in 
the  action,  and  this  is  one,”  but  he  also  said  that,  when  the  defend- 
ants saw  the  arbitrator  entertaining  a question  which  he  ought 
not  to  entertain,  they  ought  to  have  apphed  for  leave  to  revoke  the 
submission,  thus  bringing  before  the  Court  the  question  as  to  the 
construction  of  the  submission;  that  they  did  not  do  so,  but  made 
the  question  one  for  the  arbitrator’s  determination,  and  he  had 
determined  it.  Alderson,  B.,  was  the  only  member  of  the  Court 
to  refer  to  this  question  of  ‘‘waiver,”  if  that  is  the  proper  term 
(see  Ewart,  Waiver  Distributed,  p.  136),  and  it  will  be  observed 
that  his  remarks  were  not  necessary  even  to  his  decision  that  the 
arbitrator  had  jurisdiction,  because  the  claims  in  the  action  had 
been  referred,  and  the  sum  in  question,  whether  it  was  rightly  to 
be  considered  a debt  or  merely  damages,  was  claimed. 

The  case,  then,  cannot  be  treated  as  a sufficient  authority  for 
holding  that  the  sellers’  failure  to  protest  against  the  reception  of 
the  evidence  as  to  damages  deprived  them  of  their  right  to  attack 
the  award  as  having  been  made  without  jurisdiction. 

For  these  reasons,  I am  of  the  opinion  that  the  motion  made  by 
American  Forest  Products  Corporation  must  succeed  and  that 
the  award  must  be  set  aside,  and  the  matter  remitted  to  the 
arbitrators  so  that  they  may  make  their  award  upon  the  question 
submitted  to  them.  The  Beaver  Wood  Fibre  Company  Limited 
must  pay  the  costs  of  the  motions. 
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1920  [MIDDLETON,  J.J 

Feb.  3 

Lazard  Bros.  & Co.  v.  Union  Bank  of  Canada. 


Banks  and  Banking — Assertion  by  Bank  of  Lien  upon  Shares  of  its  own  Stock 
Standing  in  Name  of  Customer — Bank  Act,  sec.  77 — Equitable  Title  to 
Shares  in  Creditor  of  Customer — Knowledge  of  Bank — Failure  to  Disclose 
Lien — Duty — Interest — Silence— Title  to  Shares. 

A party  claiming  a title  in  himself,  but  privy  to  the  fact  of  another  dealing 
with  the  property  as  his  own,  will  not  be  permitted  to  assert  his  own  title 
against  a title  created  by  such  other  person. 

This  principle,  established  by  Savage  v.  Foster  (1723),  9 Mod.  35,  Nicholson  v. 
Hooper  (1838),  4 Myl.  & Or.  179,  and  other  cases  collected  in  Re  Shaver 
(1871),  3 Ch.  Chrs.  379,  is  applicable  where  there  is  an  interest  in  the 
carrying  out  of  the  transaction,  a clear  duty  to  speak,  and  a wilful  maintain- 
ing of  silence  to  the  prejudice  of  the  other. 

The  principle  was  applied  to  the  case  of  the  defendant  bank,  which  failed  to 
disclose  to  the  plaintiffs,  who  made  large  advances  to  a customer  of  the 
bank,  on  the  security  of  shares  of  the  capital  stock  of  the  bank,  which  the 
plaintiffs  supposed  to  be  held  for  them  by  a trust  company,  but  which  in 
fact  stood  in  .the  name  of  the  customer,  the  fact  that  it  (the  bank)  had  a 
privileged  lien  upon  the  shares,  under  sec.  77  of  the  Bank  Act,  for  a debt  due 
from  the  customer;  and  the  plaintiffs’  title  to  the  shares  as  against  the  bank’s 
assertion  of  this  lien  was  declared. 


Action  against  the  bank  and  G.  T.  Clarkson,  administrator  of 
the  estate  of  E.  E.  A.  DuVernet,  deceased,  to  establish  the  claim 
of  the  plaintiffs  to  200  shares  of  the  capital  stock  of  the  defendant 
bank,  standing  in  the  name  of  DuVernet. 


December  22  and  23,  1919,  and  January  21,  1920.  The  action 
was  tried  by  Middleton,  J.,  without  a jury,  in  Toronto. 

Glyn  Osier  and  G.  R.  Munnoch,  for  the  plaintiffs. 

Hamilton  Cassels,  K.C.,  and  C.  R.  Wilson,  K.C.,  for  the 
defendant  bank. 

D.  W.,  Saunders,  K.C.,  for  the  defendant  Clarkson. 


February  3.  Middleton,  J.: — ^The  action  is  brought  for  the 
purpose  of  establishing  the  claim  of  the  plaintiffs  to  200  shares 
of  the  capital  stock  of  the  defendant  bank  standing  in  the  name  of 
the  late  E.  E.  A.  DuVernet.  This  stock  DuVernet  agreed  to 
deposit  with  the  Union  Trust  Company  as  trustees  for  the  plain- 
tiffs, as  security  for  an  advance,  and,  if  the  plaintiffs  are  entitled 
to  succeed,  the  balance  due  exceeds  the  value  of  the  stock. 

There  is  no  question  as  to  the  right  of  the  plaintiffs  as  against 
DuVernet:  the  difficulty  is  occasioned  by  the  assertion  by  the 
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bank  of  its  right  to  a lien  for  money  due  to  it  by  DuVemet,  under 
sec.  77  of  the  Bank  Act  (1913),  3 & 4 Geo.  V.  ch.  9 (Dom.),  which 
enacts : — 

‘‘The  bank  shall  have  a privileged  lien,  for  any  debt  or  liability 
for  any  debt  to  the  bank,  on  the  shares  of  its  own  capital  stock, 
and  on  any  unpaid  dividends  of  the  debtor  or  person  liable,  and 
may  decline  to  allow  any  transfer  of  the  shares  of  such  debtor  or 
person  until  the  debt  is  paid.” 

There  is  no  doubt  of  the  right  of  the  bank,  as  against  DuVernet, 
to  a hen  for  an  amount  which  is  almost  equal  to  if  it  does  not 
exceed  the  value  of  the  shares. 

The  real  question  is  whether  the  bank  can  assert  its  lien  upon 
these  shares  against  the  plaintiffs,  in  view  of  the  circumstances, 
which  must  be  related  in  some  detail. 

Originally  there  were  500  shares,  but  300  have  been  disposed 
of  and  are  not  now  in  dispute.  At  the  trial  some  question  was 
raised  as  to  whether  these  shares  now  remaining  are  part  of  the 
original  500.  I find  that  they  are.  DuVernet,  dealing  with  the 
shares  standing  in  his  name,  dealt  with  his  own,  and  did  not 
attempt  to  deal  with  those  he  had  pledged  to  the  plaintiffs. 

Coming  now  to  the  details  of  the  transaction.  In  August, 
1911,  an  arrangement  was  made  between  DuVernet  and  the 
plaintiffs  for  their  assistance  in  obtaining  a loan  of  £30,000. 
The  plaintiffs  agreed  to  accept  drafts  drawn  upon  them  by  the 
Union  Bank  upon  the  strength  of  collateral  security,  consisting 
of  500  shares  of  the  Union  Bank  and  500  shares  of  the  Union  Trust 
Company,  to  be  deposited  with  the  Union  Trust  Company  for 
them.  The  arrangement  was  that  drafts  were  to  be  made  by  the 
Union  Bank  on  hazard  in  sums  not  exceeding  £5,000  each,  and, 
upon  hazard  accepting,  the  biUs  were  to  be  sold  on  the  London 
market,  the  proceeds  to  be  available  to  DuVernet.  The  Union 
Bank  was  no  party  to  the  arrangement  and  under  no  obhgation 
to  make  the  drafts — DuVernet  was  a director  of  the  bank  and  a 
customer  and  expected  to  be  able  to  arrange  this  detail.  The 
promise  to  accept  is  contained  in  hazard’s  letter  to  DuVernet  of 
the  28th  August,  1911. 

DuVernet  was  then  in  London,  and,  needing  immediate  funds, 
arranged  that  hazard  should  advance  to  the  Union  Bank  at 
London  £20,000  upon  deposit  of  a certain  stock  in  the  Ocean 
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Falls  Company.  This  was  a temporary  loan,  to  be  repaid  out  of 
the  proceeds  of  the  £30,000  acceptances. 

DuVernet  almost  immediately  returned  to  Toronto  and  drew 
in  his  own  name  upon  Lazard  for  £10,000,  discounting  this  with 
the  Union  Bank  at  Toronto,  depositing  at  the  same  time  the 
certificates  of  the  trust  company  stock  to  be  held  as  security  until 
the  draft  was  accepted,  and  then  to  be  held  for  Lazard. 

Lazard  declined  to  accept  the  £10,000  draft,  and  cabled 
DuVernet  that  all  drafts  must  be  by  the  Union  Bank,  and  not 
exceeding  £5,000.  The  £10,000  draft  was  recalled,  and  6 drafts, 
£5,000  each,  were  then  put  through — the  Union  Trust  Company 
giving  the  bank  a letter  stating  that  DuVernet  had  deposited  with 
it,  for  Lazard,  certificate  No.  3014  issued  by  the  Union  Bank  for 
500  shares  of  Union  Bank  stock  in  the  name  of  DuVernet  with  a 
power  of  attorney  from  him  to  transfer  the  stock,  and  a certificate 
for  the  Union  Trust  Company  stock. 

On  the  2nd  October,  1911,  the  bank  advised  Lazard  of  the 
recall  of  the  earlier  £10,000  draft  and  of  the  making  of  the  new 
drafts,  ‘^against  which  there  has  been  lodged  with  the  Union 
Trust  Company  Ltd.  for  your  account  certificate  3014  for  500 
shares  of  the  Union  Bank  of  Canada  stock,”  etc.,  as  indicated  in 
the  letter  of  the  Union  Trust  Company,  of  which  a copy  was 
enclosed. 

The  drafts  were  accepted  and  sold,  and  the  proceeds  repaid  the 
£20,000  due  Lazard  and  £10,000  due  the  Union  Bank,  less  a small 
sum  representing  charges,  etc.  The  arrangement  looked  for  a 
renewal  of  the  bulk  of  the  loan  from  time  to  time  as  the  drafts 
matured  and  periodical  reduction  constituting  a revolving  credit. 
This  was  carried  out  to  some  extent,  but  in  the  end  Lazard  Bros. 
& Co.  paid  the  bills,  and  since  have  received  the  proceeds  of  their 
collateral  security,  save  the  shares  now  in  question.  This  leaves 
a balance  of  about  £12,000  still  due  to  them. 

DuVernet  was,  at  the  time  of  this  transaction,  liable  to  the 
bank  in  respect  of  other  transactions,  and  the  bank  then  had  a 
lien  upon  his  shares,  on  which  there  is  about  $30,000  due  at  the 
present  time. 

As  a matter  of  convenience,  the  bank,  when  it  desires  to  assert 
the  lien  given  it  under  the  statute,  records  the  Hen  in  its  stock 
transfer  books,  and  so  prevents  any  transaction  on  the  stock. 
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This  lien  was  not  recorded  until  some  time  after  the  transactions 
with  hazard.  What  the  plaintiffs  allege  is  that  the  bank,  having 
allowed  them  to  become  liable  upon  the  acceptances  upon  the 
strength  of  the  supposed  hypothecation  of  this  stock,  cannot  now 
set  up  its  hen  to  their  prejudice.  The  bank’s  position  is  that 
it  owed  no  duty  to  the  plaintiffs,  and  was  not  under  any  obhgation 
to  disclose  its  hen  unless  information  was  directly  asked. 

Before  discussing  the  law,  I would  point  out  that  the  certihcate 
deposited  with  the  Union  Trust  Company  afforded  no  protection 
to  the  plaintiffs.  It  in  no  way  represented  the  shares.  It  was  a 
mere  statement  that  at  its  date  the  shares  were  standing  in  the 
name  of  DuVernet.  The  power  of  attorney  would  enable  the 
holder  to  make  a transfer  on  the  books  of  the  bank,  but  there  was 
nothing  to  prevent  DuVernet  from  deahng  with  the  stock  in  the 
meantime.  The  production  or  surrender  of  the  certificate  was 
not  necessary  to  the  transfer  of  the  stock,  and  there  was  nothing 
to  prevent  the  issue  of  any  number  of  certificates,  each  stating  the 
same  fact,  that  DuVernet ’s  name  appeared  upon  the  register  as 
the  holder  of  so  many  shares. 

While  no  affirmative  evidence  is  given  that  the  plaintiffs 
would  not  have  made  the  advance  save  upon  this  security,  the 
whole  nature  of  the  transaction  shews  that  the  advance  was  made 
upon  the  strength  of  the  stock  in  question,  and  in  reliance  upon  it 
being  deposited  with  the  Union  Trust  Company  for  the  plaintiffs 
by  an  effectual  mode  of  transfer  under  which  the  plaintiffs  had  the 
real  title. 

After  the  transaction  had  been  carried  out  in  the  way  indicated, 
some  of  the  higher  officials  of  the  bank  disapproved  of  the  form  it 
had  taken.  In  their  view  the  business  was  that  of  Mr.  DuVernet, 
and  it  was  not  proper  for  the  bank  to  appear  as  drawing  the  bills. 
The  general  manager  of  the  bank  wrote  from  Winnipeg,  where  the 
head  office  is,  in  October,  1911,  a letter  which  I regard  as  significant 
as  indicating  an  appreciation  by  him  of  one  aspect  of  the  situation. 
Addressing  the  manager  at  Toronto,  Mr.  Wilson,  who  was  directly 
responsible  for  the  transaction,  he  says: — • 

“I  notice  that  Mr.  DuVernet  has  lodged  with  the  Union  Trust 
Company  certificates  for  500  shares  of  Union  Bank  stock  and  500 
shares  of  Union  Trust  Company  stock,  to  be  held  on  account  of 
hazard  Bros.  You  will  observe  that  hazard  Bros.’  letter  to  Mr 
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DuVernet  of  the  28th  August  states  that  the  shares  are  to  be 
lodged  with  the  Union  Trust  Company  and  not  the  certificates. 
It  is  possible  that  the  certificates  of  the  Union  Trust  Company  are 
negotiable  scrip  certificates,  transferable  by  endorsement,  and 
that  they  therefore  represent  the  shares,  but  the  certificates  for 
the  Union  Bank  shares  are  not  negotiable  and  are  merely  an 
intimation  that  upon  a certain  date  a certain  number  of  shares 
stand  in  that  name  on  the  books  of  the  bank.  The  fact  that 
the  certificates  for  these  shares  are  held  by  the  Union  Trust 
Company  does  not  in  any  manner  preclude  Mr.  DuVernet  from 
transferring  his  shares  at  any  time.  The  bank  does  not  caU  for 
the  surrender  of  the  stock  certificates  when  the  owner  of  the  stock 
is  transferring  his  shares.  I have  no  doubt  at  all  that  the  trans- 
action will  be  ^trictly  carried  out  upon  its  understanding,  but  there 
is  no  doubt  at  aU  that,  as  far  as  Lazard  Bros,  are  concerned,  the 
Union  Trust  Company  does  not  to-day  hold  any  shares  of  the 
Union  Bank  stock  as  security  for  the  credit  granted  by  Lazard 
Bros,  to  Mr.  DuVernet.^’ 

The  reply  to  this  letter  was  not  produced.  Its  effect  was  the 
writing  of  a letter  of  the  28th  October,  1911,  to  the  plaintiffs: 
‘‘I  understand  that  the  Union  Trust  Company  are  holding  the 
securities  for  you,  as  it  is  of  course  understood  that  this  bank  has 
no  responsibility  in  the  matter  whatever,  and  that  the  transaction 
is  entirely  one  between  your  good  selves,  Mr.  DuVernet,  and  Mr. 
Lester  W.  Davis.”  The  statement  that  the  trust  company  held 
the  securities  was  untrue.  The  letter  seems  a mere  attempt  to 
create  evidence. 

The  evidence  of  Mr.  Wilson  at  the  trial  was  most  unsatis- 
factory, and  I am  convinced  that  there  was  a dehberate  suppression 
of  the  real  situation  at  the  time  of  sending  forward  the  drafts. 
Mr.  Wilson  was  quite  as  well  aware  as  the  general  manager  that 
the  supposed  security  was  illusory  and  meant  nothing.  He  knew 
what  was  apparently  unknown  to  the  general  manager,  that  there 
was  a lien  in  favour  of  the  bank,  and  his  large  banking  experience 
must  have  made  it  very  plain  to  him  that  hazards  would  never 
have  entered  into  the  transaction  had  they  been  aware  of  it. 
Yet  he  maintained  silence,  and  now  says  that  hazards  ought  not 
to  have  been  so  ignorant  of  the  situation  and  ought  to  have  known 
what  their  rights  were  and  ought  to  have  made  inquiry  as  to  a lien. 
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The  bank  owed  no  duty  to  disclose  the  situation.  The  Union 
Trust  Company  should  have  protected  the  plaintiffs.  The 
plaintiffs  need  not  have  accepted  the  drafts  if  they  were  not 
satisfied  with  the  statement  of  the  trust  company  as  to  the 
securities  it  held.  In  short  he  in  effect  says,  ‘‘Am  I my  brother’s 
keeper?” 

It  is  not  surprising  that  later  on,  in  discussing  the  matter  with 
Mr.  Perry,  a representative  of  the  plaintiffs,  who  was  not  familiar 
with  the  situation,  he  should  take  the  position  that  the  plaintiffs 
always  knew  of  the  bank’s  hen;  nor  that,  on  the  other  hand,  he 
should  write  Mr.  Clarkson,  Mr.  DuVernet’s  administrator,  on  the 
10th  March,  1916: — 

“The  bank  certainly  never  had  any  knowledge  of  an  assign- 
ment of  the  shares  to  hazard  Freres,  and  we  had  no  idea  that  they 
were  even  interested  in  them  until  Mr.  Perry,  their  representative, 
intimated  this  fact  to  us  about  a year  ago.” 

In  this  case  I have  no  hesitation  in  finding  that  there  was  a duty 
upon  the  part  of  the  bd;nk  to  disclose  its  lien,  and  that  the  failure  to 
disclose  was  fraudulent,  in  the  sense  that  it  was  intended  to  allow 
the  plaintiffs  to  assume  the  liabihty  incident  to  the  acceptance  of 
the  biUs  without  the  security  they  thought  they  had.  The  real 
enormity  of  what  was  done  was  probably  not  apparent  to  the  bank 
officials  at  the  time,  for  they  assumed  that  Mr.  DuVernet  could 
and  would  meet  his  obhgations.  The  indignation  of  the  general 
manager  at  the  failure  to  disclose  the  true  nature  of  the  certificates 
was  minimised  by  the  pious  hope  that  aU  would  be  well — ■“!  have 
no  doubt  at  all  that  the  transaction  will  be  strictly  carried  out  on 
its  understanding” — ^in  other  words,  that  Mr.  DuVernet  will 
not  transfer  to  some  one  else  in  fraud  of  the  plaintiffs.  I cannot 
help  thinking  that  at  that  time  he  would  not  have  thought  of 
setting  up  the  bank’s  own  claim  to  the  plaintiffs’  prejudice. 

Mr.  DuVernet’s  insolvency  and  death  have  now  made  it  plain 
that  one  of  the  contending  parties  must  lose;  the  bank  asserts  its 
statutory  right  to  its  hen;  and  I think  that,  under  the  circum- 
stances, I should  apply  the  principle  stated  by  Lord  Macclesfield 
in  Savage  v.  Foster  (1723),  9 Mod.  35:  “Now  when  anything  in 
order  to  a purchase  is  publicly  transacted,  and  a third  person 
knowing  thereof,  and  of  his  own  right  to  the  lands  intended  to 
be  purchased,  and  doth  not  give  the  purchaser  notice  of  such  right, 

6 — 47  o.L.R. 
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he  shall  never  afterwards  be  admitted  to  set  up  such  right  to 
avoid  the  purchase;  for  it  was  an  apparent  fraud  in  him  not  to 
give  notice  of  his  title  to  the  intended  purchaser.” 

In  Nicholson  v.  Hooper  (1838),  4 Myl.  & Cr.  179,  Lord  Cotten- 
ham  says  much  the  same  thing  (p.  186):  ‘‘A  party  claiming  a 
title  in  himself,  but  privy  to  the  fact  of  another  dealing  with  the 
property  as  his  own,  will  not  be  permitted  to  assert  his  own  title 
against  a title  created  by  such  other  person  although  he  derives  no 
benefit  from  the  transaction.”  Here  the  bank  undoubtedly  did 
derive  substantial  benefit  from  the  transaction.  Other  cases 
to  the  same  effect  are  collected  by  Mowat,  V.-C.,  in  Re  Shaver 
(1871),  3 Ch.  Chrs.  379. 

Since  then  there  has  been  much  discussion  concerning  estoppel 
by  silence,  but  there  cannot  be  any  doubt  as  to  the  application  of 
the  principle  when  there  is  an  interest  in*  the  carrying  out  of  the 
transaction,  a clear  duty  to  speak,  and  a wilful  maintaining  of 
silence  to  the  prejudice  of  the  other.  There  must  be  a declaration 
of  the  plaintiffs’  title  to  the  shares  and  an  order  for  payment  over 
of  the  dividends  retained  by  the  bank  and  interest  thereon.  The 
bank  should  pay  the  costs  of  the  plaintiffs.  No  order  as  to  the 
costs  of  Clarkson. 


[MIDDLETON,  J.] 

Re  Rogers. 


Will — Construction — Specific  Devise  of  Land  Described  by  Metes  and  Bounds — 
General  Residuary  Devise — Possession  Taken  after  Date  of  W HI  of  Parcel 
Adjoining  Land  Described — Will  Speaking  from  Immediately  before  Death 
— Wills  Act,  27 — General  Words  Controlled  by  Particular  Description — 
Appurtenance — Conveyancing  and  Law  of  Property  Act — Easement. 

The  testatrix,  dying  in  1910,  left  a will,  dated  in  1907,  which  was  admitted  to 
probate.  By  this  will  she  specifically  devised  ^‘my  house  on  Simcoe 
street,”  and  added  a particular  description  by  metes  and  bounds,  which 
assigned  to  the  property  a frontage  on  Simcoe  street  of  25  feet  and  a 
depth  of  100  feet.  After  the  making  of  the  will  and  about  a year  before  her 
death,  the  testatrix  took  possession  of  a small  parcel  of  land  25  x 20  feet 
adjoining  the  25  x 100  feet  lot  at  the  rear,  and  her  ^on  built  a garage  on  this 
small  parcel.  The  testatrix  had  at  her  death  possession  of  the  small  parcek 
and  the  question  was,  whether  it  passed  under  the  specific  devise  or  under  a 
general  residuary  clause,  including  both  real  and  personal  property,  con- 
tained in  the  will : — 

Held,  that  the  will  should  be  construed  as  though  executed  immediately  before 
the  death  of  the  testatrix:  Wills  Act,  sec.  27. 
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So  reading  the  will,  the  effect  was  that  the  testatrix  had  controlled  the  general 
words  by  the  particular  description,  and  only  the  parcel  25  x 100  feet  passed 
by  the  specific  devise. 

Re  Ingram  (1918),  42  O.L.R.  95,  and  Re  Rutherford  (1918),  42  O.L.R.,  405, 
referred  to. 

Held,  also,  that,  in  the  circumstances,  it  was  not  to  be  inferred  that  the  small 
parcel  was  appurtenant  to  the  larger,  and  of  necessity  passed  with  it. 

One  parcel  of  land  will  not  pass  under  a conveyance  of  another  by  virtue  of  the 
general  words  of  the  Conveyancing  and  Law  of  Property  Act:  McNish  v. 
Munro  (1875),  25  U.C.C.P.  290;  Hill  v.  Broadhent  (1898),  25  A.R.  T59; 
and,  d fortiori,  it  will  not  pass  under  a will;  but  an  easement  will  pass: 
PhUlivs  V.  Low,  [1892]  1 Ch.  47. 

Motion  by  the  executors  for  an  order  determining  certain 
questions  arising  in  the  administration  of  the  estate  of  the  late 
Mary  A.  C.  Rogers,  who  died  on  the  22nd  September,  1910. 

Probate  was  duly  issued  to  the  executors,  the  National 
Trust  Company,  of  the  will  dated  the  28th  May,  1907,  and  a 
codicil  bearing  date  two  days  later. 

January  29.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court,  Toronto. 

R.  H.  Greer,  for  the  executors  and  certain  beneficiaries. 

W.  A.  McMaster^  ioY  Jennie  Baker  and  Estelle  B.  Richards. 

G.  W.  Holmes,  for  Mrs.  Fletcher. 

February  3.  Middleton,  J.: — Under  the  will,  by  clause 
5,  the  testatrix  directs  that  her  “house  on  Simcoe  street’’  is  to  be 
held  by  her  trustees,  to  whom  she  has  devised  all  her  property, 
in  trust  for  her  husband  during  his  fife,  and  after  his  death  in 
trust  for  Jennie  Baker,  his  daughter,  for  life,  and  upon  her  death 
to  be  conveyed  to  her  grandchildren,  Marion,  SteUa,  and  Howard, 
or  the  survivors,  as  joint  tenants.  The  will  adds : “The  said  Simcoe 
street  house  is  more  particularly  described  as  follows:”  then 
follows  a description,  taken  from  the  deed  under  which  the  testatrix 
obtained  title,  of  the  property  by  metes  and  bounds,  and  giving 
a frontage  on  Simcoe  street  of  25  feet  and  a depth  of  100  feet. 

The  will  and  codicil  deal  with  a number  of  other  parcels  in  a 
similar  way,  first  disposing  of  the  property,  e.g.,  “my  house.  No. 
17  Sheppard  street,”  and  adding  to  the  clause  “my  property 
on  Sheppard  street  is  described  as  follows” — then  giving  the 
description  under  which  she  acquired  title. 

There  is  a residuary  clause,  under  which  the  residuary  estate, 
real  and  personal,  is  to  be  sold  and  the  proceeds  divided  among 
the  children  and  grandchildren  per  capita. 
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Simcoe  street  is  parallel  to  University  avenue  and  distant 
120  feet  from  it.  The  owner  of  a large  block  fronting  on  Simcoe 
street,  without  making  any  registered  plan,  sold  portions  of  this 
land  as  lots  fronting  on  Simcoe  street  having  a depth  of  100  feet, 
thus  leaving  a strip  of  land  between  the  rear  of  the  land  sold  and 
University  avenue,  having  the  appearance  of  a lane,  but  it  is  not 
described  as  a lane,  nor  are  any  rights  given  over  it  in  any  of  the 
conveyances.  The  parcel  described  in  the  will  is  the  most  souther- 
ly of  these  parcels  sold,  and  south  of  it  is  a 20-foot  strip  running 
east  from  Simcoe  street  to  University  avenue,  appearing  to  be 
a lane  affording  access  to  the  other  strip  of  land  and  serving  as 
a lane  to  lots  fronting  on  Queen  street.  This  was  the  situation 
on  the  ground  when  the  testatrix  bought  in  1886. 

Some  time  after  this,  the  occupant  of  the  land  to  the  north 
of  this  property  took  possession  of  the  20  feet  to  the  rear  of  his 
place,  and  built  on  it  a house  fronting  on  University  avenue. 
This  left  the  20  feet  to  the  rear  of  the  testatrix’s  property  useless; 
and,  after  her  will  and  about  a year  before  her  death,  she  took 
possession  of  this  land,  and  her  son,  who  hved  with  her,  built 
a garage  on  this  small  parcel  20  x 25  feet. 

Alexander  Rogers,  the  husband  of  the  testatrix,  died  on  the 
29th  May,  1912,  and  the  family  then  moved  out  of  the  premises. 

Some  claim  relating  to  the  erection  of  the  garage  was  then 
made  by  the  son,  but  was  adjusted  by  the  executors  by  allowing 
him  to  remain  in  possession  a short  time  rent-free.  Since'  then 
the  executors  have  rented  the  house  and  the  garage,  sometimes  as 
separate  tenements,  sometimes  together,  and  have  paid  the  rental 
to  Mrs.  Baker.  Recently  the  executors  have  sold  the  whole 
parcel  25  x 120,  for  $15,000,  and  the  purchasers  have  accepted  the 
title. 

A contest  has  now  arisen  upon  the  question  whether  this  parcel 
20  X 25  feet  passed  under  the  devise  of  the  Simcoe  street  house, 
or  forms  part  of  the  residuary  estate. 

On  the  hearing  it  was  suggested  that  Mrs.  Baker  had  acquired 
a possessory  title  to  this  small  parcel.  This  made  it  obvious 
that  the  purchaser  was  concerned,  as  all  that  had  been  conveyed 
to  him  was  the  title  of  the  estate.  Counsel  then  consented  to 
affirm  the  sale  and  claim  the  purchase-money  as  standing  in  place 
of  the  land.  The  theory  upon  which  this  claim  was  made  is  that 
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the  testatrix  never  was  in  possession,  but  her  son,  and  that  she  has 
since  been  in  possession  by  the  executors,  her  agents.  This  claim 
has  no  foundation  in  fact,  and  was  not  very  seriously  arguedl 

The  testatrix,  having  at  her  death  possession  of  the  land,  no 
doubt  had  an  interest  in  it  which  would  pass  under  her  will;  and 
the  real  question  is,  whether  it  passed  under  the  specific  or  the 
residuary  devise.  The  possession  of  her  executors  has  now 
caused  her  possession  to  ripen  into  a statutory  title  held  in  trust 
for  the  person  entitled  under  the  will. 

Many  cases  were  cited  where  the  testator,  after  using  general 
words  sufficient  to  constitute  a good  devise  of  property  which 
he  owned,  followed  them  by  a particular  description  which, 
by  some  error,  did  not  cover  the  property.  In  such  a case  there 
is  no  difficulty  in  rejecting  the  particular  description,  because  the 
error  is  obvious — the  testator  has  described  property  which  he 
did  not  own.  These  cases  afford  no  assistance  here,  as  this 
testatrix  owned  both  parcels;  and,  while  it  may  be  conceded  that 
the  general  words  us^d  are  capable  of  meaning  either  one  or  both, 
the  particular  words  indicate  one  parcel  only.  The  cases  which 
shew  that  to  avoid  an  intestacy  the  Court  will  give  the  largest 
possible  meaning  to  the  words  used  have  no  apphcation,  for  there 
is  a residuary  devise. 

The  case  may  be  found  to  turn  upon  the  effect  of  sec.  27  of  the 
Wills  Act,  R.S.O.  1914,  ch.  120,  which  provides  that  a will  shall 
be  construed,  with  reference  to  the  real  and  personal  estate 
comprised  in  it,  as  though  executed  immediately  before  the 
death  of  the  testator — ^and  this  is  my  opinion. 

The  contrary  view  is,  that  this  section  does  not  aid  in  a contest 
between  the  specific  and  residuary  devisees — -see  per  Lindley,  J., 
in  In  re  Portal  and  Lamb  (1885),  30  Ch.D.  50;  but  this  seems  to 
me  unduly  to  narrow  the  section,  which  estabhshes  a rule  to  be 
applied  in  the  construction  of  the  wiU.  It  is  true  that  there  is 
here,  as  always,  the  other  rule,  already  alluded  to,  that  in  seeldng 
the  testator’s  intention,  where  there  is  obviously  an  intention 
effectually  to  dispose  of  the  entire  estate,  any  construction  of  the 
words  used  which  would  defeat  that  intention  must  be  viewed 
with  suspicion. 

If  I am  wrong  in  this,  and  the  will  must  be  construed  as  of  its 
date,  clearly  property  to  which  the  testatrix  had  no  title,  and 
of  which  she  had  no  possession,  was  not  included. 


Middleton,  J. 
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If  the  statute  does  apply,  and  the  will  is  to  be  read  as  though 
made  just  before  death— then  the  testatrix  has  controlled  the 
general  words  by  the  particular  description.  She  has  said,  ‘T 
give  my  Simcoe  street  house,  by  which  I mean  the  parcel  I bought, 
25  X 100.’’ 

I have  recently  discussed  the  effect  of  this  section  in  Re  Ingram 
(1918),  42  O.L.R.  95,  and  Re  Rutherford  (1918),  42  O.L.R.  405, 
and  refrain  from  repeating  what  was  there  said. 

Then  it  was  said  that  this  parcel  was  appurtenant  to  the  larger 
parcel,  and  would  of  necessity  pass  with  it.  In  the  case  of  the 
purchase  of  a house  it  would  be  easy  to  infer  that  the  subject- 
matter  of  the  bargain  was  the  house  and  all  land  and  buildings 
used  with  it,  because  of  the  presumed  intention  of  the  contracting 
parties;  and  in  the  case  of  a will,  had  the  devise  of  the  house 
been  in  general  terms,  I should  have  held  that  this  covered  all  the 
land;  but,  where  the  devisee  takes  under  the  will  as  a volunteer, 
he  takes  only  what  is  given  and  no  more,  and  this  gift  is  free 
from  all  ambiguity. 

McNish  V.  Munro  (1875),  25  U.C.C.P.  290,  and  Hill  v.  Broad- 
hent  (1898),  25  A.R.  159,  shew  that  one  parcel  of  land  will  not 
pass  under  a conveyance  of  another  by  virtue  of  the  general 
words  of  the  Conveyancing  and  Law  of  Property  Act,  R.S.O. 
1914,  ch.  109.  A fortiori  it  will  not  pass  under  a will.  An  ease- 
ment no  doubt  will  pass:  Phillips  v.  Low,  [1892]  1 Ch.  47. 

A question  was  asked  as  to  how  the  $15,000  should  be  divided. 
Mr.  Poucher  states  that,  in  his  opinion,  $1,250  should  be  set  apart 
as  representing  the  value  of  the  garage.  On  the  argument  this 
was  to  be  taken  as  agreed  to  unless  further  evidence  was  put  in. 
No  other  affidavit  having  been  filed,  this  is  to  be  accepted. 

Costs  of  all  parties  may  be  paid  out  of  the  residue. 


XL  VII.] 


ONTARIO  LAW  REPORTS. 


87 


[APPELLATE  DIVISION.] 

Re  Dominion  Permanent  Loan  Co. 

Company — Winding-up — Contributories — Holders  of  Shares  Partly  Paid-up — 
Loan  Corporations  Act,  R.S.O.  1897,  ch.  205,  sec.  15  (3) — Acceptance  by 
Shareholders  of  another  Company  of  Shares  of  Company  in  Liquidation — 
Issue  of  Certificate  for  Whole  Share  where  Person  Entitled  to  Fraction  of 
Share — Liability  for  Amount  Unpaid — Creditors. 

By  an  agreement,  made  in  1902,  between  a loan  company  (the  “Provincial”); 
incorporated  under  the  Building  Societies  Act,  R.S.O.  1887,  ch.  169,  and 
another  loan  company  (the  “Dominion”),  incorporated  under  the  same 
Act,  for  the  purchase  and  acquisition  by  the  Dominion  company  of  the 
assets  and  undertaking  of  the  Provincial  company,  it  was  provided  that,  as 
consideration  for  the  sale,  the  Dominion  company  should  allot  and  issue  to 
the  shareholders  of  the  Provincial  company  stock  of  the  Dominion  company 
at  par,  as  fully  paid-up  and  non-assessable,  for  an  amount  equal  to  the  net 
value  of  the  assets  of  the  Provincial  company;  “but  in  case  the  amount  of 
stock  ...  to  which  any  shareholder  is  entitled  is  a fraction  of  a share 
or  a number  of  shares  and  a fraction  . . . the  stock  to  be  issued  for 

such  fraction  shall  be  one  share  with  the  amount  of  such  fraction  paid-up, 
and  the  shareholder  to  whom  such  stock  is  allotted  shall  have  the  privilege 
of  paying  up  the  balance  of  such  share  of  stock  so  issued.”  The  shares 
referred  to  were  shares  of  permanent  stock  of  the  par  value  of  SIOO.  Pursuant 
to  this  agreement,  a certificate  was  issued  to  each  person  entitled  to  a frac- 
tion of  a share  as  for  one  whole  share  upon  which  a stated  amount  had  been 
paid.  By  the  statute  in  force  when  the  agreement  was  made,  the  Loan 
Corporations  Act,  R.S.O.  1897,  ch.  205,  sec.  15  (3),  it  was  provided  that  no 
shareholder  should  be  liable  for  payment  of  any  debt  of  the  company,  save 
to  the  extent  of  the  amount  unpaid  on  his  shares.  These  shares  were 
accepted  by  the  Provincial  shareholders;  and,  in  the  winding-up  of  the 
Dominion  company,  the  liquidator  sought  to  make  them  liable  for  the 
amounts  unpaid  upon  the  shares : — 

Held  (Meredith,  C.J.C.P.,  dissenting),  that  the  statute  must  have  its  full 
effect,  and  that,  to  the  extent  of  the  amounts  unpaid,  the  holders  were  liable. 
Ooregum  Gold  Mining  Co.  of  India  v.  Roper,  [1892]  A.C.125,  and  Welton  v. 

Saffery,  [1897]- A.C.  299,  followed. 

Decision  of  Lennox,  J.,  reversed. 

An  appeal  on  behalf  of  Florence  Adams  and  all  other  persons 
named  in  the  summons  to  contributories  whose  names  appeared 
upon  the  records  of  the  company  as  members  or  shareholders 
thereof  in  respect  of  shares  of  that  company  theretofore  issued  to 
them  in  substitution  for  shares  of  the  capital  stock  of  the  Provincial 
Building  and  Loan  Association,  from  an  order  of  an  Official  Referee, 
made  in  the  course  of  a reference  to  him  for  the  winding-up  of  the 
affairs  of  the  company,  settling  the  appellants  on  the  list  of  con- 
tributories and  holding  them  liable  to  the  hquidator  for  the  bal- 
ances by  him  claimed  as  unpaid  upon  their  shares. 

The  appeal  was  heard  by  Lennox,  J.,  in,  the  Weekly  Court, 
Toronto. 


1919 
June  17. 

1920 
Feb.  6. 
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I.  F.  Hellmuth,  K.C.,  and  J.  J.  Maclennan,  for  the  appellants. 

J.  W.  Bain,  K.C.,  and  M.  L.  Gordon,  for  the  hquidator. 


June  17,  1919.  Lennox,  J. : — In  pursuance  of  the  terms  of  the 
Ontario  Loan  Corporations  Act,  R.S.O.  1897,  ch.  205,  the  Provincial 
Building  and  Loan  Association  sold  and  transferred  the  assets  and 
undertaking  of  this  company  to  the  company  now  in  hquidation,  on 
terms  set  out  in  an  agreement  dated  the  2nd  April,  1902. 

' The  Act  referred  to  authorised  a sale,  but  prescribed  the 
conditions  as  w^ell,  and,  amongst  other  things,  provided  for  the 
protection  of.  shareholders  of  both  companies  by  enacting  that,  in 
addition  to  ratification  by  the  shareholders,  the  agreement  should 
not  go  into  effect  until  duly  assented  to  by  the  Lieutenant-Governor 
in  Comicil. 

The  agreement  contained  the  following  provisions,  namely: — ■ 
1.  This  agreement  shaU  not  be  deemed  to  be  an  agreement  for 
the  union,  merger,  or  amalgamation  of  the  said  two  companies, 
but  it  shall  be  deemed  to  be  an  agreement  for  the  purchase  and 
acquisition  by  the  “purchasing  company”  of  the  assets  and  under- 
taking of  the  “vendor  company.” 

3.  As  and  for  the  consideration  for  the  said  sale,  the  “purchasing 
company”  shall  allot  and  issue  to  the  shareholders  of  the  “vendor 
company,”  as  hereinafter  mentioned,  permanent  stock  of  the 
“purchasing  company”  at  par,  as  fully  paid-up  and  non-assessable, 
for  an  amount  exactly  equal  to  the  net  value  of  the  assets  of  the 
“vendor  company,”  as  the  same  are  hereinafter  defined,  and  as 
the  same  shall  be  valued  and  ascertained  as  hereinafter  mentioned, 
less  the  amount  of  aU  debts,  Habilities,  and  obligations  of  the 
“vendor  company”  as  hereinafter  mentioned. 

6.  The  “purchasing  company”  shall  issue  and  allot  its  said 
permanent  stock  in  manner  following,  that  is  to  say:  The  “vendor 
company”  shall  prepare  and  submit  to  the  ^‘purchasing  company” 
a schedule  or  schedules  of  all  its  shareholders  who  are  entitled  to 
participate  in  the  distribution  of  the  said  stock,  together  with  their 
post-office  addresses  and  additions,  and  the  amount  of  the  full 
distributive  share  to  which  each  of  such  shareholders  is  entitled; 
and  such  schedule  or  schedules  shall  be  final  and  conclusive  upon 
both  of  the  companies  parties  hereto,  and  upon  the  shareholders 
thereof  respectively;  and  the  allotment  and  issue  of  such  stock  to 
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such  persons  shall  be  a full  and  complete  discharge  to  the  ^^pur- 
chasing company’’  for  the  purchase-price  or  purchase-money  for 
the  said  assets;  and  such  schedule  or  schedules  shall  be  attached  to 
this  agreement,  and  for  all  purposes  shall  be  deemed  and  taken  to 
form  part  thereof,  and  shall  be  submitted  to  the  shareholders’ 
meetings  hereinafter  mentioned  as  part  of  this  agreement,  and  shall 
be  as  binding  and  conclusive  on  the  shareholders  of  the  ‘‘vendor 
company”  as  this  agreement  itself;  and,  from  the  date  of  the  assent 
hereto  of  the  Lieutenant-Governor  in  Council,  each  holder  of 
shares  in  the  “vendor  company,”  as  exhibited  by  such  schedule  or 
schedules,  shall  be  deemed,  by  virtue  of  the  said  assent,  i'pso  facto 
to  have  surrendered  the  said  shares  and  to  have  accepted  and  to 
hold  (substituted  therefor)  shares  of  the  stock  of  the  “purchasing 
company”  to  the  extent  and  in  the  manner  provided  for  by  this 
agreement;  but  in  case  the  amount  of  stock  in  the  “purchasing 
company”  to  which  any  shareholder  of  the  “vendor  company”  is 
entitled  is  a fraction  of  a share  or  a number  of  shares  and  a frac- 
tion, then  in  either  of/  such  cases  the  stock  to  be  issued  for  such 
fraction  shall  be  one  share  with  the  amount  of  such  fraction  paid- 
up,  and  the  shareholder  to  whom  such  stock  is  allotted  shall  have 
the  privilege  of  paying  up  the  balance  of  such  shares  of  stock  so 
issued. 

10.  This  agreement  shall  be  deemed  to  prescribe  the  terms  and 
conditions  of  sale  of  the  assets  of  the  “vendor  company  ”to  the 
“purchasing  company”  and  the  mode  of  carrying  the  same  into 
effect,  in  accordance  with  the  provisions  of  the  Ontario  Loan 
Corporations  Act. 

Attached  to  the  agreement  was  a schedule  of  the  participating 
shareholders,  with  amounts,  etc.,  as  provided  for  in  clause  6;  and, 
after  it  had  been  ratified  by  the  shareholders  of  both  companies, 
and  in  this  form,  and  as  a completed  agreement — subject  to  the 
sanction  aforesaid — it  was  submitted  to  and  sanctioned  and 
approved  of  by  the  Lieutenant-Governor  in  Council,  as  by  endorse- 
ment, under  the  seal  of  the  Province,  thereon  appears. 

It  is  admitted  and  asserted  by  counsel  on  both  sides  that  every 
requirement  and  formahty  of  company  law  generally,  and  of  the 
statutes,  was  punctihously  observed.  In  pursuance  of  the  exact 
terms  of  the  agreement,  each  shareholder  of  the  Provincial  Associa- 
tion was  given  fully  paid-up  shares  in  the  now  insolvent  company. 
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SO  far  as  his  interest  would  entitle  him  to  fuUy  paid-up  shares,  and, 
for  any  sum  in  excess  of  even  hundreds  of  dollars,  he  was  given  one 
share  of  nominal  or  face  value  of  SI 00  with  the  amount  of  such 
excess  endorsed  as  paid.  The  shareholders  affected  did  not  avail 
themselves  of  ‘Hhe  privilege  of  paying  up  the  balance’^  as  provided 
for  in  clause  6.  For  illustration,  Florence  Adams  was  entitled  to 
S415  as  her  net  interest  in  the  Provincial  Association,  and  was 
allotted  and  given  four  fully  paid-up  shares  and  a fifth  share  with 
S15  endorsed  as  paid  thereon.  The  interest  of  Florence  Adams  in 
the  insolvent  company  has  always  been  recognised  and  treated  on 
both  sides  as  $415,  and  she  has  been  paid  dividends  only  on  this 
amount,  and  the  other  shareholders  in  this  class  have  been  dealt 
with  on  the  same  basis.  Say  what  you  like  about  the  subtleties  and 
the  technicahties  of  company  law,  and  the  statutory  liabihty  to 
pay  the  balance  impaid  on  the  shares  standing  in  the  name  of  the 
shareholders,  the  law  is  intended  for  justice,  and  Judges  hold  office 
to  give  it  effect.  This  is  in  effect  a statutory  agreement,  special 
legislation,  controlling  and  superseding  general  enactments  where 
they  conflict,  and  in  truth  and  in  fact  the  shareholders  in  question, 
neither  at  the  date  of  the  winding-up  order  nor  at  any  time,  held 
shares  for  more  than  the  amount  said  to  be  and  in  fact  paid-up. 
They  got  exactly  what  the  order  in  council  said  they  were  to  get, 
and  in  the  form  provided,  neither  more  nor  less;  and  they  occupied 
exactly  the  position  they  were  compelled  to  occupy  by  reason  of  the 
statute  and  the  action  of  the  Lieutenant-Governor  in  Council, 
representing  (and  intended  to  protect)  them.  They  were  sellers, 
not  buyers,  and  the  Administration  determined  and  defined  the 
form  of  their  security.  Subject  to  the  power  of  the  Legislature  to 
enact  what  it  will,  and  to  the  voluntary  exercise  of  the  ‘‘privilege” 
referred  to — ^which  creates  no  obligation — the  agreement  is  specific 
and  final  to  all  intents  and  purposes.  Nobody  was  deceived  or 
misled,  nobody  can  be  wronged  except  by  the  opposite  conclusion. 
The  creditors  get  exactly  what  the  companies  bargained  for  within 
the  provisions  of  the  statute,  and  with  the  sanction  and  approval 
of  the  Administration.  It  is  only  an  opinion,  but,  in  my  opinion, 
and  with  great  respect,  it  would  be  monstrohs  and  intolerable  were 
the  law  otherwise. 

The  appeal  will  be  allowed  with  costs. 
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The  liquidator  appealed  from  the  order  and  decision  of 
Lennox,  J. 

December  8 and  9,  1919.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Latchford,  and  Middleton,  JJ. 

J.  W.  Bain,  K.C.,  and  M.  L.  Gordon,  for  the  appellant.  When 
a partly  paid-up  share  has  been  transferred  for  value,  the  transferee 
becomes  hable  to  the  company  for  the  balance  of  the  value  of  the 
share;  The  Loan  and  Trust  Corporations  Act,  2 Geo.  V.  ch.  34, 
secs.  23  and  24  (R.S.O.  1914,  ch.  184,  secs.  23,  24) ; and  see  sec.  51 
of  the  same  Act.  The  shareholders  whose  stock  was  transferred 
became  holders  of  $100  shares  on  which  the  certain  amount  named 
in  each  case  was  paid.  And  this  was  done  in  accordance  with  the 
terms  of  their  agreement. 

I.  F.  Hellmuth,  K.C.,  and  J.  J.  Maclennan,  for  the  respondent 
shareholders.  The  Loan  Corporations  Act,  R.S.O.  1897,  ch.  205, 
secs.  40  to  49,  governed  at  the  time  of  this  transfer:  see  especially 
sec.  42,  by  which  agreements  may  be  forced  on  minority  sharehold- 
ers, and  sec.  44.  Where  a privilege  is  granted  to  shareholders,  the 
party  granting  the  privilege  cannot  enforce  it;  hence,  the  liquidator 
can  take  no  right  by  assignment.  No  transferee  can  by  a trans- 
action attain  to  a worse  position  than  had  the  transferor:  In  re 
Western  Canada  Oil  Lands  and  Works  Co.  (1875),  1 Ch.  D.  115. 
Section  97  of  the  Loan  Corporations  Act,  2 Geo.  V.  ch.  34,  applies 
to  a transfer  of  partly  paid-up  shares.  The  sections  in  that  Act 
cited  for  the  appellants  are  not  applicable  to  this  case. 

Bain,  K.C.,  in  reply,  on  the  question  of  liabihty  on  unpaid 
shares,  referred  to  the  Building  Societies  Act,  R.S.O.  1887,  ch.  169, 
sec.  63,  and  R.S.O.  1897,  ch.  205,  sec.  15,  sub-sec.  3. 

February  6.  Middleton,  J.: — Under  the  agreement  of  the 
2nd  April,  1902,  which  I shall  assume  to  be  valid  and  effectual, 
the  shareholders  of  the  “ProvinciaL’  accepted  stock  in  the 
‘‘Dominion,’’  paid-up  by  the  transfer  of  assets;  “but  in  case  the 
amount  of  stock  ...  to  which  any  shareholder  ...  is 
entitled  is  a fraction  of  a share  or  a number  of  shares  and  a 
fraction,  then  in  either  of  such  cases  the  stock  to  be  issued  for  such 
fraction  shall  be  one  share  with  the  amount  of  such  fraction  paid-up, 
and  the  shareholder  to  whom  such  stock  is  allotted  shall  have  the 
privilege  of  paying  up  the  balance  of  such  share  of  stock  so  issued.” 
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The  shares  spoken  of  are  shares  of  permanent  stock  of  the  par 
value  of  SlOO  each. 

Pursuant  to  this  agreement,  certificates  were  issued  for  the 
^Tractions”  in  this  form: — 

^‘Permanent  Stock  Certificate.  $100  shares. 

‘‘This  is  to  certify  that  A.B.  is  the  registered  holder  of  one 

share  numbered  of  the  permanent  stock  in  the  above 

named  company  subject  to  the  by-laws  thereof  and  that  the  sum 
of  $- has  been  paid  on  the  said  share.’’ 

These  certificates  were  signed  by  the  president  and  general 
manager  of  the  company  and  sealed  with  its  corporate  seal. 

What  I regard  as  of  vital  importance  is  that  no  attempt  was 
made  to  constitute  the  shareholders  of  the  Provincial  holders  of 
fractions  of  shares  or  of  fully  paid-up  shares  for  uneven  amounts, 
but  by  the  terms  of  the  agreement  these  shareholders  became 
holders  of  shares  for  $100  on  which  the  named  amount  was  paid. 

Under  the  statute  then  in  force,  the  Loan  Corporations  Act, 
R.S.O.  1897,  ch.  205,  sec.  15,  sub-sec.  3:  “No  shareholder  shall  be 
Hable  for  or  chargeable  in  respect  of  permanent  shares  with  the 
payment  of  any  debt  or  demand  due  by  the  corporation,  save  only 
to  the  extent  of  the  amount  unpaid  on  his  shares  in  the  capital 
stock  of  the  corporation.” 

The  case  is  covered  by  the  reasoning  of  the  House  of  Lords  in 
Ooregum  Gold  Mining  Co.  of  Indid  v.  Roper,  [1892]  A.C.  125. 
Lord  Halsbury  s^ys  (p.  133) : — 

“The  whole  structure  of  a limited  company  owes  its  existence 
to  the  Act  of  Parhament,  and  it  is  to  the  Act  of  Parhament  one 
must  refer  to  see  what  are  its  powers,  and  within  what  limits  it 
is  free  to  act.  . . . The  Act  of  1862  . . . makes  one  of 

the  conditions  of  the  limitation  of  hability  that  the  memorandum  of 
association  shall  contain  the  amount  of  capital  with  which  the 
company  proposes  to  be  registered,  divided  into  shares  of  a certain 
fixed  amount.  It  seems  to  me  that  the  system  thus  created  by 
which  the  shareholder’s  liability  is  to  be  limited  by  the  amount 
impaid  upon  his  shares,  renders  it  impossible  for  the  company  to 
depart  from  that  requirement,  and  by  any  expedient  to  arrange 
with  their  shareholders  that  they  shall  not  be  liable  for  the  amount 
unpaid  on  the  shares.” 
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Lord  Watson  says  much  the  same  thing  (p.  136):  “In  my 
opinion,  these  enactments  read  together  indicate  the  intention  of 
the  Legislature  that  every  member  who  takes  shares  from  the 
company  in  return  for  cash  shall  either  pay  or  become  liable  to 
contribute  their  full  nominal  value.  ^The  amount,  if  any,  unpaid,’ 
obviously  refers  to  the  ‘ fixed  amount’  of  the  shares  into  which  the 
capital  is  divided,  as  set  forth  in  the  memorandum,  and  not  to  any 
lesser  amount  which  may  be  agreed  upon  between  the  company 
and  its  shareholders;  and  the  statutory  liability  of  each  share- 
holder is  for  the  difference  between  the  amount  fixed  by  the 
memorandum  and  the  sum  which  has  actually  been  paid  upon  his 
shares.” 

Welton  V.  Saffery,  [1897]  A.C.  299,  shews  that  this  is  so  as 
between  contributories  as  well  as  when  the  claim  is  that  of  creditors. 

What  was  done  in  this  case  was  to  issue  $100  shares  upon  which 
a certain  sum  was  paid  up.  These  shares  were  accepted;  and^  even 
if  the  unpaid  balance  could  not  have  been  called  in  by  the  company, 
by  reason  of  the  wording  of  the  agreement  which  gave  the  privilege 
of  payment  to  the  shareholder,  the  shareholder  would  remain 
hable  to  the  creditors  by  virtue  of  the  statute  until  the  full  amount 
should  be  paid.  The  possibihty  of  a company  precluding  itself  by 
agreement  from  making  a call,  while  the  shareholder  would  remain 
liable  to  the  creditors,  is  suggested  by  Lord  Herschell  in  the 
Ooregum  case,  [1892]  A.C.  at  p.  143;  but  here  the  insolvency  is  so 
great  that  the  creditors  can  only  hope  for  a dividend. 

The  appeal  should  be  allowed  and  the  order  of  the  Master 
restored. 

Riddell,  J.: — Feehng  the  very  great  hardship  on  some  of  the 
respondents  in  allowing  this  appeal,  I have  struggled  to  uphold  the 
judgment  of  my  learned  brother  Lennox.  A careful  examination 
of  the  facts  and  the  law,  however,  has  convinced  me  that  the  appeal 
must  be  allowed. 

The  only  way,  as  it  seemed  to  me  on  the  hearing,  by  which  the 
judgment  could  be  sustained,  was  to  consider  the  “unpaid  stock” 
as  not  in  reality  stock  at  all,  but  simply  as  certificates  that  the 
holders  would  be  entitled  to  stock  if  and  when  they  paid  the 
balance. 
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Further  consideration  has  excluded  such  a theory — what  the 
holders  received  was  partly  paid-up  stock  and  nothing  else.  To 
this  was  attached  a privilege  of  increasing  their  investment,  but 
that  does  not  exclude  the  possibihty  at  some  time  of  being  com- 
pelled to  increase  it. 

Dealing  then  with  a statute — a tyrant — and  not  the  common 
law — a nurturing  father — we  are  bound  to  give  the  statute  its  full 
effect  and  hold  that  the  partly  paid-up  stock  has  all  the  incidents 
of  such  stock. 

The  appeal  should  be  allowed  witR  costs. 

Latchford,  J.  : — ^As  between  the  company  and  the  holders  of  a 
share  on  which  but  a fraction  of  the  par  value  had  been  paid,  it  is 
a matter  of  contract  unequivocally  expressed  that  the  holder  could 
not  be  compelled  to  pay  the  balance  unpaid  on  such  a share.  He 
had  the  option  of  paying  the  balance,  but  none  of  the  shareholders 
affected  by  this  appeal  had  exercised  that  option.  Each  held  a 
share  paid  for  but  in  part,  and  in  part  unpaid  for. 

To  the  extent  of  the  amount  unpaid,  the  statute,  in  my  opinion, 
renders  the  holder  liable.  I therefore  think  the  appeal  should  be 
allowed. 

Meredith,  C.J.C.P.  (dissenting) : — I cannot  but  still  think 
that  my  learned  brothers  have  missed  the  true  mark  in  this  case: 
that  they  have  assumed  a Hability  and  been  content  with  seeing 
only  that  that  liability  has  not  been  discharged.  I am  unable  to 
find  any  such  liability. 

Liability  to  pay  for  shares  in  the  capital  stock  of  a company 
must  arise  out  of  some  contract  creating  an  obhgation  to  pay  for 
them : there  is  not  only  no  such  contract  here,  but  there  is  a distinct 
and  unquestionable  contract  that  there  shall  be  no  obhgation  to 
take  them.  Need  I add  that  estoppel  is  only  a method  of  proof  of 
a contract?  It  permits  of  no  denial  of  it. 

Under  general  company  law,  by  reason  of  statutory  provisions — 
not  applicable  to  this  company — shares  taken  must  be  paid  for  in 
money  or  ‘‘money’s  worth:”  but  how  could  any  such  law,  even  if 
apphcable,  create  a liability,  not  to  pay  for  shares  bought,  but 
to  buy  shares? 
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Shew  me  that  the  shares  in  question  were  in  any  way  acquired 
by  any  one,  and  I shall  readily  agree  that  they  must  be  paid  for; 
the  respondents  themselves  take  that  position:  they  cannot  but 
do  so,  for  there  has  been  no  kind  of  payment  by  them  for  the  shares 
sought  to  be  imposed  upon  them;  but,  on  the  other  hand,  if  it 
appear  that  they  were  never  acquired  by  any  one,  that  the  most 
that  can  be  said  in  that  respect  is  that  there  was  a right,  or,  as 
commonly  named,  an  option,  to  buy,  how  can  there  be  any  kind 
of  hability  to  pay? 

Cases  such  as  that  of  the  Ooregum  company,  [1892]  A.C.  125, 
and  Welton  v.  Saffery,  [1897]  A.C.  299,  would,  under  like  enact- 
ments, be  conclusive  if  there  were  in  this  case,  as  there  was  in  them, 
a contract  to  buy  the  shares:  but  they  are  only  misleading  if  the 
primary,  the  all-important,  question,  whether  there  ever  was  any 
obhgation  to  take,  or  a taking  of,  the  shares,  is  overlooked. 

AU  that  those  cases  settled  in  the  law  is  that  under  the  Com- 
panies Acts  in  force  in  England  shares  could  not  be  issued  at  a 
discount;  that  they  must  be  paid  for  in  money  or  money’s  worth. 

The  case  we  have  to  deal  with  is  one  of  the  ‘‘amalgamation” 
of  two  companies,  each  of  which  was  incorporated  under  the 
provisions  of  the  Ontario  Building  Societies  enactment  of  1887: 
an  Act  'Which  contained  no  such  provisions  as  those  upon  which 
the  judgments  in  the  cases  I have  mentioned  were  based:  and  an 
amalgamation  which  in  all  respects  was  authorised  by  the  Ontario 
enactment. 

Under  that  amalgamation  the  shareholders  of  the  “Provincial” 
company  were  to  receive  permanent  stock  of  the  other  company 
“at  par,  as  fully  paid-up  and  non-assessable,  for  an  amount 
exactly  equal  to  the  net  value  of  the  assets  of  the”  Provincial 
company;  “and,  from  the  date  of  the  assent  hereto  of  the  Lieuten- 
ant-Governor in  Council,  each  holder  of  shares  in  the  ‘vendor 
company’  . . . shall  be  deemed,  by  virtue  of  the  said  assent, 

ipso  facto  to  have  surrendered  the  said  shares  and  to  have  accepted 
and  to  hold  (substituted  therefor)  shares  of  the  stock  of  the 
‘purchasing  company’  to  the  extent  and  in  manner  provided  for 
by  this  agreement;  but  in  case  the  amount  of  stock  in  the  pur- 
chasing company’  to  which  any  shareholder  of  the  ‘vendor  com- 
pany’ is  entitled  is  a fraction  of  a share  or  a number  of  shares 
and  a fraction,  then  in  either  of  such  cases  the  stock  to  be  issued 
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for  such  fraction  shall  be  one  share  with  the  amount  of  such  fraction 

- — paid-up,,  and  the  shareholder  to  whom  such  stock  is  allotted  shall 

• • • 

Dominion  privilege  of  paying  up  the  balance  of  such  share  of  stock 

Permanent  go  issued.” 

Loan  Co. 

, Two  things  are  manifest:  that  there  was  no  power  to  compel 

Meredith,  j.  jr 

CJ.C.P.  shareholders  to  take  up  unpaid  stock;  and  that  no  attempt  to  do 
so  was  made.  The  rights  of  the  shareholders  of  the  “Provincial” 
company — called  in  the  amalgamation  agreement  the  “vendor 
company” — was  to  have  “fully  paid-up  and  non-assessable ” 
shares  in  the  other  company  “for  an  amount  exactly  equal  to” 
their  shares  in  “the  net  value  of  the  assets”  of  their  company. 
It  would  have  been  more  convenient  for  the  “purchasing  company” 
if  those  shareholders  who  were  thus  entitled  to  a share  of  less  than 
$100  should  take  one  of  $100  and  pay  up  the  difference,  hence  they 
were  accorded  the  “privilege,”  right,  or  option  of  doing  so;  but  ho 
attempt  was  made,  nor  could  be  lawfully,  to  bind  them  to  do  so. 

It  necessarily  follows  that  those  of  them  who  never  exercised 
the  privilege,  right,  or  option,  and  who  have  done  nothing  that 
estops  them  from  asserting  that  fact,  are  not  and  never  were  the 
holders  of  any  unpaid  share  in  the  stock  of  the  “purchasing 
company;”  and  so  cannot  lawfully  be  compelled  to  pay  anything. 

If  the  actual  facts  were  not  so  plain  that  there  is  not — and  in 
view  of  the  writings  never  could  sensibly  be — any  controversy 
over  them,  the  fact  of  the  issue  of  the  certificates  in  the  form  in 
which  the  “purchasing  company”  found  it  convenient  to  issue 
them,  might  have  made  it  difficult  for  the  respondents  to  prove  that 
they  had  not  agreed  to  take  unpaid  shares;  but  no  such  difficulty 
exists,  no  such  contention  is,  or  can  be  reasonably,  made.  They 
, were  in  tio  way  bound  to  take,  but,  on  the  contrary,  had  the 
privilege  of  taking,  more  than  their  paid-up  share  of  the  stock. 

Some,  doubtless,  exercised  that  right;  some,  doubtless,  may  be 
, estopped  from  urging  that  they  did  not;  but  there  is  no  proof  of  any 
kind  that  any  of  these  respondents  exercised  the  right  or  is  estopped. 

, There  is  no  evidence  that  they  received  dividends  or  voted  upon 

the  unpaid  shares,  or  of  the  exercise  of  any  kind  of  ownership  over, 
or  in  respect  of,  them : but,  so  far  as  the  evidence  shews,  all  things 
remain  as  they  were  when  the  assent  of  the  Lieutenant-Governor 
in  Council  was  given  to  the  amalgamation. 
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The  transfers  which  were  made  by  the  then  shareholders  were 
transfers  only  of  their  rights  as  existing  at  the  time  of  the  making 
of  the  transfers,  that  is,  the  transfers  were  of  the  paid-up  stock  and 
of  the  privilege  of  taking  more;  putting  the  transferee  in  the  same 
position  as  the  transferor  exactly. 

Mr.  Gordon’s  rehance  on  sec.  24  of  the  Act  of  1914  (R.S.'O. 
1914,  ch.  184),  seems  to  me  to  be  only  another  misdirected  aim. 
If,  as  seems  to  me  to  be  manifestly  the  fact,  the  respondents  are 
not  holders  of  unpaid  shares,  the  section  is  inapplicable  to  them; 
whilst,  if  they  had  been,  its  aid  would  not  be  needed  in  putting 
them  on  the  list  of  contributories. 

I can  see  nothing  tyrannous  or  inexorable  or  unreasonable  in 
the  law:  the  hardship  which  these  respondents  are  to  suffer  seems 
to  me  to  be  created  only  by  a judicial  mistake,  or  overlooking,  of 
fact;  and  therefore  I am  obliged  to  express  my  dissent  from  the 
judgment  to  be  pronounced  allowing  this  appeal;  which  I think 
should  be  dismissed. 


Appeal  allowed  (Meredith,  C.J.C.P.,  dissenting). 


[IN  CHAMBERS.] 


Morrow  v.  Morgan. 


Practice — Action  by  Mortgagee  for  Possession  of  Mortgaged  Land—Judgjneiit 
Signed  upon  Default  of  Appearance  for  Possession  and  Costs — Absence  of 
Affidavit  or  Order  under  Rule  43 — Motion  to  Set  aside  Judgment— Leave  to 
File  Affidavit  nunc  pro  tunc — Jurisdiction  of  Master  in  Chambers — • 
Plaintiff  not  Entitled  to  Indulgence — Writ  of  Summons  Amended  without 
being  Reserved — Irregularity  of  Judgment — Abuse  of  Practice  of  Court — 
Oppressive  Costs — Interference  by  Court  Mero  Motu — Order  for  Substituted 
Service  of  Writ  Improperly  Made — Rule  16— Costs  of  ex  Parte  Motion — 
Rule  658 — Costs  of  Amending  Writ — Costs  of  Motion  and  Appeal. 

A mortgage  being  in  default,  the  mortgagee,  having  served  no  dee  of  in- 
tention of  exercising  the  power  of  sale  given  by  the  mortgage-de.ed, 
brought  this  action  to  recover  possession  of  the  mortgaged  land.  The 
writ  of  summons  purported  to  be  a specially  endorsed  writ,  but  was 
not.  Judgment  was  signed,  however,  for  default  of  defence,  and  was  set 
aside  by  an  order  which  directed  that  the  plaintiff  should  be  at  liberty 
to  amend  the  writ,  and  provided  that  the  defendants’  time  for  appearing 
should  be  extended  until  a day  10  days  after  the  writ  should  be 
amended,  but  made  no  provision  for  service  of  the  amended  writ.  The 
plaintiff  then  amended  the  writ,  and  the  copies  which  had  been  served 
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upon  the  defendants,  attending  at  the  defendants’  solicitor’s  office  for  that 
purpose.  The  amended  writ  was  not  served,  but,  10  days  after  the  amend- 
ment of  the  copies,  without  further  warning  to  the  defendants,  the  plaintiff 
signed  judgment,  upon  default  of  appearance,  for  possession  and  for  costs, 
which  were  taxed  and  allowed  at  $73.28.  The  defendants  moved  to  set 
aside  the  judgment,  upon  the  ground,  among  others,  that,  under  Rule  43, 
the  plaintiff  was  not  entitled  to  costs,  no  affidavit  shewing  that  the  defend- 
ants were,  at  the  date  of  issue  of  the  writ,  in  actual  adverse  possession  of  the 
land,  having  been  filed,  and  no  order  obtained  allowing  the  plaintiff  to  sign 
judgment  for  costs.  Upon  this  motion,  the  Master  in  Chambers  allowed 
the  affidavit  to  be  filed  nunc  pro  tunc,  and  directed  that,  upon  payment  by 
the  defendants  of  the  principal,  interest,  and  costs  within  7 days,  the  action 
be  dismissed; — 

Held,  upon  appeal  from  the  order,  that  it  was  not  competent  for  the  Master  to 
permit  the  affidavit  to  be  filed  nunc  pro  tunc;  and,  assuming  that  he  had 
jurisdiction,  he  should  not  have  exercised  it  in  favour  of  the  plaintiff,  to 
whom  the  strict  rigour  of  the  law  should  be  applied,  as  he  sought  to  avail 
himself  of  the  strict  letter  of  the  law. 

The  judgment  was  irregular  and  improper,  because  there  was  no  evidence  of 
the  service  of  the  amended  writ. 

The  judgment  should  have  been  set  aside,  and  the  costs  of  the  motion  should 
have  b^een  allowed  to  the  defendants  as  against  the  plaintiff  in  any  event  of 
the  cause. 

Where  an  abuse  of  the  practice  of  the  Court  becomes  apparent  to  a Judge 
upon  the  proceedings  before  him,  he  is  called  upon  to  interfere,  to  see  that 
right  and  justice  are  done.  The  allowance  of  costs  not  taxable  under  the 
practice  is  oppressive,  and  tends  to  bring  the  Court  and  the  administration 
of  justice  into  disrepute. 

It  was  pointed  out  that  the  costs  allowed  at  $73.28  should  not  have  been 
more  than  $34.25. 

Also,  that  an  order  was  improperly  made  for  substituted  service  of  the  writ 
of  summons  upon  one  of  the  defendants.  Rule  16  is  intended  to  apply 
where  a defendant  is  evading  service  and  in  kindred  cases.  This  order  also 
provided  that  the  costs  of  the  application  for  it  should  be  costs  in  the  cause, 
in  contravention  of  Rule  658. 

The  costs  of  amending  the  writ  should,  in  no  aspect  of  the  case,  have  been 
allowed  to  the  plaintiff  against  the  defendants. 

The  appeal  was  allowed,  the  judgment  was  vacated,  and  the  costs  of  the 
motion  before  the  Master  and  of  the  appeal  were  made  costs  to  the  defend- 
ants in  any  event  of  the  action — ^if  necessary,  to  be  set  off  pro  tanto  against 
the  mortgage-debt. 

An  appeal  by  the  defendants  from  an  order  of  the  Master  in 
Chambers  dismissing  their  application  to  set  aside  a judgment 
for  the  plaintiff,  signed  in  the  oflS.ce  of  a local  registrar,  upon 
default  of  appearance  in  an  action  to  recover  possession  of  certain 
lands  situate  in  the  city  of  Toronto. 


February  3.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

A.  C,  Heighington,  for  the  defendants. 

T.  R,  Ferguson,  for  the  plaintiff. 

February  7.  Middleton,  J.: — The  plaintiff  is  the  mortgagee, 
and  there  is  no  doubt  that  the  mortgage  is  in  default.  The 
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defendants  are  endeavouring  to  arrange  for  a new  loan  for  an 
amount  sufficient  to  meet  the  plaintiff’s  claim,  and  say  that 
they  are  now  in  a position  to  pay  the  plaintiff  off. 

The  principal  money  of  the  mortgage  is  S2,100,  and  is  now 
due  by  virtue  of  an  acceleration  clause  owing  to  default  in  pay- 
ment of  interest.  It  is  said,  and  it  is  probably  the  case,  that  the 
defendants  have  been  dilatory  with  respect  to  their  obhgations. 

The  plaintiff,  according  to  the  endorsement  of  the  writ  of 
summons,  seeks  to  recover  possession  of  the  lands,  having  served 
notice  of  his  intention  to  exercise  the  power  of  sale  under  the 
mortgage.  The  real  necessity  for  the  action  is  by  no  means 
apparent;  but,  the  mortgagors  being  in  possession,  the  mortgagee 
has,  undoubtedly,  the  right  to  sue  to  recover  possession 
of  the  land. 

The  writ  of  summons  as  originally  issued  purported  to  be  a 
specially  endorsed  writ,  but  it  was  not.  Judgment  was  then 
signed  for  default  of  defence,  but  this  was  set  aside  by  Mr.  Justice 
Kelly,  who  directed  that  the  plaintiff  should  be  at  Hberty  to  amend 
the  writ  so  as  to  make  it  conform  to  the  requirements  of  the  Rules, 
and  directed  that  the  defendants  should  be  allowed  their  costs 
of  the  appHcation  before  him  against  the  plaintiff  in  any  event 
of  the  htigation. 

The  order  made  by  Mr,  Justice  Kelly  provided  that  the 
defendants’  time  for  appearing  to  the  writ  should  be  extended 
until  10  days  after  the  writ  should  be  amended,  but  made  no 
provision  for  the  service  of  the  amended  writ.  The  plaintiff 
then  amended  the  writ  so  as  to  make  it  conform  to  the  requirements 
of  the  practice,  and  attended  at  the  office  of  the  defendants’ 
solicitor  and  amended  the  copies  in  his  possession.  Ten  days 
after  this,  without  further  warning  to  the  defendants,  he  signed 
judgment  in  default  of  appearance. 

The  defendants’  sohcitor  had  asked  for  a statement  of  the 
amount  due  upon  the  mortgage,  alleging  their  intention  of  paying 
off  the  mortgage.  This  request  is  said  to  have  been  made  on  the 
7th  January,  some  days  before  the  judgment  was  signed.  On 
the  12th,  immediately  after  the  signing  of  the  judgment,  the 
plaintiff’s  sohcitor  sent  a statement,  claiming,  in  addition  to  the 
principal  and  interest:  the  costs  of  the  proceedings  under  the 
power  of  sale,  $159.86;  the  costs  allowed  under  the  default 
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judgment,  $73.28;  and  the  further  sum  of  $20  for  discharge  of 
mortgage  and  solicitor  and  client  costs. 

The  motion  made  before  the  Master  was  to  set  aside  this 
default  judgment,  upon  the  ground,  among  others,  that  the 
judgment  for  costs  was  not  warranted  by  the  practice.  Rule  43 
providing  that  the  plaintiff  in  an  action  for  the  recovery  of  land 
shall  not  be  entitled  to  costs  unless  he  files  an  affidavit  shewing 
that  the  defendant  at  the  time  of  the  issue  of  the  writ  was  in  actual 
adverse  possession  of  the  land,  or  obtains  an  order  allowing  him 
(the  plaintiff)  to  sign  judgment  for  costs.  No  affidavit  was 
filed  and  no  order  was  obtained,  yet  the  local  registrar  awarded 
costs,  which  he  taxed  at  the  sum  named. 

The  Master  in  Chambers  condoned  this  irregularity,  by  allow- 
ing the  affidavit  to  be  filed  nunc  pro  tunc,  and  further  directed 
that,  upon  payment  of  the  principal,  interest,  and  costs  within  7 
days,  the  action  be  dismissed,  giving  no  costs  of  the  motion  before 
him.  It  is  from  this  order  that  the  appeal  is  taken. 

I do  not  think  it  was  competent  for  the  learned  Master  in 
Chambers  to  permit  the  affidavit  to  be  filed  nunc  pro  tunc,  nor 
do  I think  that,  assuming  that  he  had  jurisdiction,  he  should 
have  exercised  it  in  favour  of  the  plaintiff.  It  was  long  ago  said 
that  “with  whatsoever  measure  ye  mete,  it  shall  be  measured 
to  you  again;’’  and,  where  the  plaintiff  is  seeking  to  avail  himself 
of  the  strict  letter  of  the  law,  he  must  expect  the  strict  rigour  of 
the  law  to  be  applied  to  him,  and  he  should  observe  the  law  in 
every  jot  and  tittle.  For  this  reason,  I think  the  judgment 
should  have  been  set  aside  and  vacated,  and  I further  think 
that  the  costs  of  the  motion  should  have  been  allowed  to  the 
defendants  as  against  the  plaintiff  in  any  event  of  the  cause.  I 
also  think  that,  in  the  absence  of  any  evidence  of  the  service  of 
the  amended  writ,  the  judgment  was  on  this  ground  manifestly 
irregular  and  improper. 

When  my  attention  was  drawn  to  the  fact  that  $73.28  had  been 
allowed  for  the  costs  of  a default  judgment  in  an  action  for  posses- 
sion of  land,  it  was  apparent  that  there  had  been,  somewhere,  a 
gross  miscarriage  of  justice,  and  I felt  it  incumbent  upon  me  to 
see  the  bill  that  had  been  taxed  and  allowed,  with  a view  to 
ascertaining  how  such  an  amount  had  been  allowed  in  the  face 
of  the  tariff  provisions.  The  bill  has  now  been  sent  to  me,  and 
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I find  that  the  taxation  has  taken  place  with  an  extraordinary 
disregard  of  the  provisions  of  the  tariff.  The  intention  of  the 
tariff  was  to  fix  a definite  amount  for  .the  routine  work  6f  an 
action.  In  certain  items  there  is  a discretionary  power  to  increase 
the  amount  provided,  sometimes  without  limit,  but  generally 
speaking  within  strict  limits,  and  there  is  no  power  to  allow  costs 
outside  of  the  tariff  provisions.  Two  items  should  cover  all  the 
proceedings  for  which  the  plaintiff  here  is  entitled  to  be  paid : — 
(1)  For  the  institution  of  the  action,  S20.00. 

The  note  in  the  tariff  to  this  item  reads:  ‘‘This  item  covers 
all  costs  'excepting  those  of  application  in  Court  or  Chambers 
up  to  and  including  search  for  appearance.” 

Item  No.  22  is:  “Signing  default  judgment,  $5.00.” 

These  two  items  and  the  proper  disbursements,  which  I take 


to  be, — 

For  writ : $2.10 

Search  of  appearance .10 

Sheriff’s  fees / > 4.35 

Judgment  and  taxes. ! 2.50 

Postage,  say .20 


make  a total  of - $34 . 25 


I can  find  nothing  to  justify  any  further  allowance. 

It  appears  that  when  the  writ  was  issued  it  was  placed  in 
the  hands  of  the  Sheriff  for  service.  The  Sheriff’s  officer  went  to 
the  defendants’  residence,  and  found  the  wife  only  at  home. 
She  stated  that  her  husband  was  employed  at  Kitchener,  that 
he  came  home  on  Saturday  evening  and  returned  to  Kitchener 
on  Monday  morning.  The  Sheriff’s  officer  then  swears  most 
improperly,  “I  believe  prompt  personal  service  cannot  be  effected 
upon  the  defendant  Victor  L.  Morgan,”  and  upb'h  the  strength 
of  this  an  order  is  obtained  for  substitutional  service  upon  his  wife. 
This  order  provides  that  the  costs  of  the  application  for  it  shall 
be  in  the  cause,  in  contravention  of  the  provisions  of  Rule  658, 
which  provides  that  no  ex  parte  order  in  any  action  shall  contain 
any  direction  as  to  costs,  but  the  costs  of  any  such  motion  shall 
be  dealt  with  by  the  Taxing  Officer.  The  officer  taxing  costs 
allowed  the  costs  of  this  motion,  $15,  plus  $1.20  disbursements, 
in  obedience  to  the  order.  In  my  view,  no  such  costs  should  have 
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been  allowed  by  the  officer,  because  the  order  is  not,  under  the 
circumstances,  justified.  The  defendant  Victor  L.  Morgan  had 
done  nothing,  by  way  of  evading  service,  to  subject  him  to  this 
additional  burden;  and  the  allowance  of  these  costs  incident  to  the 
proceedings  against  the  husband,  to  be  taxed  as  against  the  wife, 
is  a further  injustice. 

The  Rule  permitting  substitutional  service  (Rule  16)  is  intended 
to  apply  where  a defendant  is  evading  service  and  in  kindred 
cases.  This  has  been  expressed  in  more  than  one  decision:  for 
example,  in  Watt  v.  Barnett  (1878),  3 Q.B.D.  183,  186,  and  363, 
366,  it  is  said  (p.  186) : “I  think  that  the  object  of  the  . 

Rule  . . . is  to  obviate  the  difficulties  that  the  plaintiff 

might  be  exposed  to  by  reason  of  the  defendant  going  abroad  and 
keeping  abroad,  and  it  being  impossible  to  effect  personal  service, 
and  to  prevent  the  plaintiff's  right  being  entirely  defeated  by  reason 
of  these  difficulties.”  To  suggest  that,  because  a man  is  properly 
in  the  course  of  his  business  in  daily  attendance  at  his  place  of 
business  in  a town  other  than  his  residence,  a plaintiff  is  precluded 
from  effecting  prompt  personal  service,  is  an  absurdity.  The 
practice  here  has  been  comparatively  lax  when  compared  with  that 
outhned  in  the  Annual  Practice,  1920,  p.  74,  but  there  is  nothing 
in  the  laxest  practice  that  ever  prevailed  here  to  justify  the  order 
in  question. 

The  local  officer  knew  of  the  provisions  of  the  order  made  by 
Mr.  Justice  Kelly,  for  he  dealt  with  the  costs  of  that  motion  and 
had  the  order  before  him,  yet  he  disobeyed  the  instructions  of 
the  order,  for  he  did  not  allow  to  the  defendants  the  costs  of  the 
motion, ' and  in  fact  he  has  disobeyed  the  instructions  of  the 
order  by  improperly  allowing  the  costs  of  amending  the  writ, 
which,  in  no  aspect  of  the  case,  should  have  been  taxed  against 
the  defendants. 

It  is  true  that  some  of  these  matters  were  not  made  the  ground 
of  an  attack  upon  the  proceedings  during  the  course  of  the  argu- 
ment; but  I take  the  view  that,  where  an  abuse  of  the  practice 
of  the  Court  becomes  apparent  to  a Judge  upon  the  proceedings 
before  him,  he  is  called  upon  to  interfere,  to  see  that  right  and 
justice  are  done  in  the  premises. 

The  allowance  of  costs  not  taxable  under  the  practice  is 
oppressive  in  the  extreme,  and  tends  to  bring  the  Court  and  the 
administration  of  justice  into  disrepute. 
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Under  aU  the  circumstances,  I allow  the  appeal  and  vacate  the 
judgment,  and  extend  the  time  for  the  entry  of  appearance  to 
10  days  from  this  date,  so  as  to  allow  the  defendants  an  opportunity 
of  paying  the  debt,  without  the  incurring  of  any  further  costs. 
The  costs  of  the  motion  before  the  Master  and  the  costs  of  this 
appeal  should  be  paid  by  the  plaintiff  to  the  defendants  in  any 
event  of  the  action,  and,  if  necessary,  should  be  set  off  'pro  tanto 
against  the  mortgage-debt.  The  costs  of  the  proceedings  under 
the  power  of  sale  appear  extraordinarily  larger  and  these  ought 
to  be  taxed  if  the  defendants  so  desire  it;  and,  if  this  taxation 
occasions  any  delay,  I shall  stay  the  proceedings  for  a further  time, 
upon  the  terms  that  the  principal  money  and  interest  due  upon 
the  mortgage  are  in  the  meantime  paid  to  the  plaintiff. 


[IN  CHAMBERS.] 

Rex  V.  Thompson  Manufactueing  Co.  Limited. 

Revenue — Income  War  Tax  Act,  1917,  sec.  9 (1) — Returns — Default — Penalty — 

Quantum — Discretion  of  Magistrate. 

Section  9 (1)  of  the  Income  War  Tax  Act,  1917,  7 & 8 Geo.  V.  ch.  28  (Dom.), 
enacts  that  for  every  default  in  complying  with  the  provisions  of  secs.  7 
and  8 (as  to  making  returns),  the  taxpayer  and  person  required  to  make  a 
return  shall  each  be  liable  on  summary  conviction  to  a penalty  of  $100  for 
each  day  during  which  the  default  continues: — 

Held,  that  no  discretion  is  left  to  the  convicting  magistrate  to  limit  the 
number  of  days  for  which  the  penalty  is  to  be  imposed,  or  to  reduce  the 
amount  of  the  penalty  below  $100  for  each  day’s  default. 

Case  staged  by  R.  E.  Kingsford,  Esquire,  a Police  Magistrate 
for  the  City  of  Toronto,  under  sec.  761  of  the  Criminal  Code. 

The  case  was  heard  by  Latchfokd,  J.,  in  Chambers. 

Norman  Sommerville,  for  the  Crown. 

R.  0.  Daly,  for  the  defendant  company. 

February  13.  Latchford,  J.: — On  the  26th  November,  1919, 
an  information  was  laid  under  oath  before  Mr.  Kingsford,  alleging 
that  the  Thompson  Manufacturing  Company  Limited  did,  on  the 
3rd  November,  1919,  and  on  every  day  thereunto  following  up  to 
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and  including  the  8th  November,  1919,  fail  to  make  a retm-n  of 
information  for  the  year  1918  required  of  the  company  to  be  given 
under  the  provisions  of  sec.  8 of  the  Income  War  Tax  Act,  1917, 
7 & 8 Geo.  V.  ch.  28,  and  amending  Acts*  (Dominion). 

The  charge  was  duly  heard  before  Mr.  Kingsford  on  the  17th 
December,  1919.  The  accused  pleaded  guilty  to  the  charge.  It 
was  convicted,  and  a penalty  of  S200  and  costs  was  imposed. 

At  the  request  of  counsel  for  the  informant,  the  learned  magis- 
trate has  submitted  for  the  judgment  of  the  Court  the  questions: — 

(1)  Whether  he  was  required  by  sub-sec.  1 of  sec.  9 of  the  said 
Income  War  Tax  Act,  1917,  and  amending  Acts,  to  impose  a 
penalty  herein  of  $100  for  each  day  on  which  default  continued. 

(2)  Whether  he  was  entitled  under  the  said  Acts  to.  exercise  a 
discretion  enabling  him  to  impose  a penalty  of  $200  for  the  6 days’ 
default  for  which  the  accused  was  convicted? 

Section  7 of  the  Income  War  Tax  Act  imposes  on  every  person 
liable  to  taxation  under  the  Act  the  obhgation  of  making,  before 
the  28th  February  in  each  year,  a return  of  his  total  income  during 
the  last  preceding  calendar  year. 

Under  sec.  8,  the  Minister  of  Finance  may,  inter  alia,  require  a 
return  containing  such  information  as  he  deems  necessary  to  be 
furnished  him  within  30  days;  and  any  officer  authorised  thereto 
by  the  Minister  may  make  such  inquiry  as  he  may  deem  necessary 
for  ascertaining  the  income  of  any  taxpayer. 

For  every  default  in  complying  with  the  provisions  of  secs.  7 
and  8,  sec.  9 (1)  enacts  that  ‘The  taxpayer,  and  also  the  person  or 
persons  required  to  make  a return,  shall  each  be  liable  on  summary 
conviction  to  a penalty  of  $100  for  each  day  during  which  the 
default  continues.” 

The  company  pleaded  “guilty”  to  being  in  default  for  the 
number  of  days  charged  in  the  information.  It  was  in  default  for 
each  and  every  day  of  the  6 days  so  charged,  and  was  Hable  to  no 
less  a penalty  than  $1Q0  for  each  such  day. 

Nd  discretion  was  left  to  the  magistrate  to  limit  the  number 
of  the  days  for  which  the  penalty  was  to  be  imposed,  or  to  reduce 
the  amount  of  the  penalty  below  $100  for  each,  day’s  default. 

*The  Income  War  Tax  Act  was  amended  in  1918,  by  8 & 9 Geo.  V.  ch. 
25,  and  again  in  1919,  by  9 & 10  Geo.  V.  ch.  55. 
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In  contrast  to  the  rigidity  of  sub-sec.  1,  sub-sec.  2 allows  a 
wide  discretion  in  fixing  the  amount  of  the  penalty  that  may  be 
imposed  for  making  a false  statement. 

Accordingly,  the  first  question  must  be  answered  in  the  affirm- 
ative and  the  second  in  the  negative. 

No  order  as  to  costs. 


[IN  CHAMBERS.] 


Dovercourt  Land  Building  and  Savings  Co.  v.  Dunvegan 
Heights  Land  Co. 

Mortgage — Foreclosure — Final  Order — Sale  to  Third  Person — Prompt  Applica- 
tion to  Open  Foreclosure — Weighing  of  Equities- — Terms — Costs. 

A Court  of  Equity  is  always  ready  to  hear  a meritorious  application  for  relief 
against  a foreclosure,  and  will  open  it  whenever  good  and  substantial 
reasons  for  such  a course  are  shewn  to  it,  provided  the  application  is  season- 
ably made.  The  fact  that  the  land  has  been  sold  to  a third  person  is  not 
alone  an  insuperable  obstacle. 

Campbell  v.  Holyland  (18/7),  7 Ch.  D.  166,  followed. 

The  mortgagor  may  be  permitted  to  redeem  whenever  the  equities  in  favour 
of  it  undoubtedly  outweigh  all  that  are  against  it. 

In  the  circumstances  of  this  case,  in  which  the  mortgagors  were  prompt  in 
applying  for  relief,  a final  order  of  foreclosure,  made  in  October,  1919,  was 
vacated,  and  the  mortgagors  were  permitted  to  redeem,  upon  terms  as  to 
payment  of  principal,  interest,  and  costs. 

The  parties  were  left  to  bear  their  own.  costs  of  the  applications  to  open  the 
foreclosure. 

Motion  by  the  defendants  the  Dunvegan  Heights  Land 
Company  by  way  of  appeal  from  an  order  of  the  Master  in  Cham- 
bers dismissing  a motion  by  the  applicants  to  vacate  the  final 
order  of  foreclosure  made  in  this  action,  and  substantive  motion 
by  the  applicants  for  an  order  vacating  the  final  order  of  fore- 
closure and  allowing  the  applicants  to  redeem,  upon  such  terms 
as  might  be  deemed  just. 

January  27.  The  motions  were  heard  by  Meredith,  C.J.C.P., 
in  Chambers. 

/.  F.  Hellmuth,  K.C.,  and  G.  S.  Hodgson,  for  the  applicants. 

F.  H.  Barlow,  for  the  plaintiffs. 

E.  P.  Brown,  for  the  Toronto  Investments  Limited. 

H.  R.  Frost,  for  the  Eghngton  Avenue  Syndicate  and  the 
Forest  Park  Syndicate. 
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February  17.  Meredith,  C.J.C.P.: — The  better  the  material 
facts  of  this  case  are  known  the  plainer  it  appears  to  me  that  the 
mortgagors  should  be  let  in  to  redeem  the  lands  in  question,  upon 
proper  terms. 

The  circumstances  are  quite  unu’sual. 

The  mortgagors  were  ^ group  of  persons,  in  form  an  incorpor- 
ated company,  who  purchased  a fhrm  lot  of  iknd  in  the  outskirts  of 
Toronto  for  entirely  speculative  purposes.  The  land  seems  to 
have  cost  these  speculators  about  $125,000;  and  they  seem  to 
have  paid  out  upon  it  in  one  way  and  another,  up  to  the  present 
time,  about  $90,000. 

The  land  was  laid  out  by  them  in  town  lots  of  a great  number, 
a much  smaller  number  of  which,  though  in  the  best  part  of  the 
survey,  were  sold  by  the  mortgagors  to  another  company  of 
speculators  * incorporated  in  the  name  of  Toronto  Investments 
Limited,  for  $62,000,  of  which  over  $40,000  seems  to  be  unpaid. 

They  also  sold  some  lots  to  other  purchasers,  eight  in  number, 
the  prices  of  which  amounted  to  over  $20,000,  upon  which  pay- 
ments exceeding  $16,000  have  been  made. 

When  this  action  was  begun,  there  seems  to  have  been  due  upon 
the  mortgage  in  question,  to  the  plaintiffs,  $42,600. 

Before  the  action  was  begun,  during  its  continuance,  and  after 
the  final  order  of  foreclosure  whs  taken  out,  negotiations  between 
persons  properly  representing  the  mortgagors  and  the  mortgagees 
were  going  on  with  a view  to  a settlement  of  the  mortgagees’ 
claim,  but  nothing  definite  was  ever  agreed  upon. 

The  action  upon  the  mortgage  was  begun  on  the  28th  March, 
1919,  and  the  final  order  of  foreclosure  was  obtained  on  the  18th 
October,  1919;  no  defence  was  made. 

The  defendants  in  the  action  are  the  mortgagors  and  Toronto 
Investments  Limited. 

The  other  purchasers  from  the  mortgagors  were  not  made 
parties  to  it.  The  chief  officer  of  Toronto  Investments  Limited 
admittedly  knew  that  there  were  some  purchasers  other  than  that 
company.  It  is  asserted  that  the  two  persons  mainly  concerned 
in  the  prosecution  of  this  action  were  also  informed  that  there 
were  such  purchasers  having  an  interest  in  the  equity  of  redemp- 
tion. That,  is  denied  by  them,  but  upon  that  question  of  fact  it 
must  be  found  that  they  were  so  informed:  it  would  be  extra- 
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ordinary  if  during  all  that  took  place  that  fact  should  not  have 
been  mentioned.  It  vras  a matter  that  would  hardly  concern 
them  much;  and  it  is  quite  Hkely  that  if  the  information  made  any 
impression  at  all  upon  their  minds  it  would  soon  be  forgotten  as  a 
thing  in  which  they  were  not  reaUy  concerned,  being  one  for  the 
mortgagees’  sohcitors  in  this  action.  These  persons  would  hardly 
know  whether  such  purchasers  were  or  were  not,  or  should  or 
should  not  be,  parties  to  the  action. 

On  the  27th  November,  1919,  the  mortgagees  agreed  to  sell 
to  Toronto  Investments  Limited  all  the  lands  in  question, 
except  27  lots,  for  $47,000,  subject  to  the  first  mortgage  upon 
them  for  $15,000. 

The  agreement  contains  a provision  in  these  words: — 

‘‘7.  In  the  event  of  the  foreclosure  proceedings,  under  which 
the  vendor  makes  title,  being  opened  up  and  the  foreclosed  owners 
reinstated  in  their  ownership,  the  vendor  will  pay  the  purchaser 
forthwith  on  demand  any  money  paid  hereunder,  and  the  same 
shall  be  accepted  by  the  purchaser  in  satisfaction  of  all  claims.” 

The  other  27  lots  were,  at  the  same  time,  and  doubtless  upon 
the  hke  terms,  sold  to  the  chief  officers  of  Toronto  Investments 
Limited  and  some  other  persons  apparently  connected  with  that 
company,  acting  imder  the  name  of  the  Eglington  Avenue 
Syndicate;  but  I do  not  find  among  the  papers  the  agreement  for 
this  sale  or  any  copy  of  it.  The  officer  of  the  company  through 
whom  the  sales  were  made  for  the  mortgagees,  however,  thus 
deposed  to  the  character  of  the  transactions:  ‘^The  Eglington 
Avenue  Syndicate  was  to  buy  the  Eglington  Avenue  frontage,  for 
$25,000;  and  then  the  same  people  came  along  and  said:  ^ Would 
you  sell  us  the  rest  for  a certain  price?  ’ And  it  was  finally  fixed 
that  the  rest  should  be  sold  at  $47,000.”  ‘^Just  enough  to  let  us 
out.  They  offered  less  than  that,  as  a matter  of  fact,  and  we 
insisted  on  getting  that  amount  to  let  us  out.” 

Assuming  then  that  proceedings  in  this  action  ending  in  the 
final  order  otf  foreclosure  were  regular;  and  that  nothing  in  the 
negotiations  should  have  prevented  the  taking  out  of  that  order, 
which  is  assuming  a good  deal  in  the  plaintiffs’  favour,  there  is  no 
good  reason  that  I can  perceive  why  the  mortgagors  shotild  not 
yet  be  permitted  to  redeem  their  lands;  but  there  are  indeed  some 
exceptionally  strong  circumstances  in  favour  of  granting  to  them 
that  relief. 
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It  is  accurately  said  that  a Court  of  Equity  is  always  ready  to 
hear  a meritorious  application  for  relief  against  a foreclosure,  and 
will  open  it  whenever  good  and  substantial  reasons  for  such  a 
course  are  shewn  to  it,  provided  the  application  is  seasonably 
made.  And  it  has  been  long  well-settled  that  the  mere  fact  that 
the  land  has  been  sold  to  a third  person  is  not  alone  an  insuperable 
obstacle.  The  principles  applicable  to  such  a case  are  fully  set 
out  in  the  familiar  case  of  Campbell  v.  Holyland  (1877),  7 Ch.  D. 
166:  a case  which  has  always  been  followed,  when  applicable,  as 
far  as  I am  aware,  except  in  the  single  instance  of  a single  Judge  in 
this  Province  whose  judgment  was  reversedin  the  Court  of  Appeal. 

For  some  purposes  it  would  have  been  better  if  a final  order  of 
foreclosure  had  always  been  deemed — as  some  laws  are  said  to  have 
been — unalterable:  but  they  never  were:  notwithstanding  such 
an  order  only  the  mortgagee  might  always  have  enforced  and  may 
enforce  payment  of  the  mortgage-debt,  and  thus  he  who  has 
obtained  the  order  may,  if  he  please,  thus  cause  the  foreclosure  to 
be  opened:  equality,  in  some  measure  at  least,  required  that  the 
power  to  reopen  should  not  be  altogether  one-sided;  as  well  as 
that  the  right  on  the  other  side  should  not  be,  as  the  single  Judge  to 
whom  I have  referred  considered  it  was,  determinable  by  the 
mortgagee  whenever  he  chose  to  sell  the  land:  and  so  the  true 
equitable  principle  has  always  been  that  the  mortgagor  may  be 
permitted  to  redeem  whenever  the  equities  in  favour  of  it  undoubt- 
edly outweigh  all  that  are  against  it. 

Some  of  the  exceptionally  strong  circumstances  to  which  I 
have  referred  are:  that  those  who  really  ought  to  have  paid  off 
the  mortgage-debt,  and  those  associated  with  them,  are  the 
purchasers  from  the  mortgagees;  and,  freed  from  their  debt  to  the 
mortgagors,  are  clothed  with  the  mortgaged  property,  leaving  the 
mortgagors  naked  and  exposed  to  attack  by  the  other  purchasers 
from  them. 

If  this  incorporated  body  had  fulfilled  their  obligations  to  the 
mortgagors,  the  mortgagors  could  very  comfortably  have  met 
theirs  to  their  mortgagees.  For  a sum  not  so  very  much  more 
than  they  owed  the  mortgagors  for  the  27  lots,  they  have  not  only 
got  rid  of  that  indebtedness  but  have  acquired  title  to  the  other 
hundreds  of  lots  and  seem  to  think  that  they  have  deprived  the 
other  purchasers  from  the  mortgagors  of  all  their  rights.  If  this 


XL  VII.] 


ONTARIO  LAW  REPORTS. 


109 


can  be  looked  upon  as  ‘'good  business/’  it  may  perhaps  also  be 
looked  upon  as  bad,  or  at  the  least  indifferent,  “equity.” 

Then  whether  or  not  the  negotiations  to  which  I have  referred 
made  it  unfair  of  the  sellers  to  make  the  sale  which  was  made, 
at  the  least  no  one  could  blame  them  if  before  selling  they  had 
given  the  mortgagors  the  opportunity  to  redeem  with  a knowledge 
that  if  they  did  not  that  sale  would  be  made. 

Whether  the  other  purchasers  from  the  mortgagors  have  or 
have  not  a right  to  redeem  of  any  kind  cannot  be  considered  on 
this  application,  as  they  are  not  parties  to  it : but  the  consequences, 
whatever  they  may  be,  of  the  final  order  of  foreclosure,  and  of  the 
sale  in  question,  upon  their  interests  and  rights,  may  properly 
be  taken  into  consideration  upon  this  motion. 
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Then  what  countervailing  equities  are  there?  It  is  a matter 
of  no  substantial  concern  to  the  mortgagees  by  what  hand  the 
money  due  to  them  may  be  paid.  And  as  for  the  Toronto  Invest- 
ments Limited,  I can  perceive  nothing  inequitable  or  unfair  in  a 
reversion  to  their  forhier  state,  if  for  no  other  reason  because  of 
their  expressed  agreement  to  revert  if  the  mortgagors  should  be 
let  in  to  redeem  their  pledge:  an  agreement  made  with  a know- 
ledge of  the  negotiations  and  of  most  of  the  other  circumstances. 
But  there  are  other  reasons  made  plain  by  a mere  statement  of  the 
facts. 


The  only  question  is:  Upon  what  terms  should  the  mortgagors 
be  let  in?  and' that  question  is  not  a difficult  one.  A substantial 
payment  should  be  made  upon  the  mortgage  promptly:  the 
amount,  $10,000;  the  time,  within  10  days  after  the  order  to  be 
made  on  this  application  is  taken  out,  any  party  being  at  liberty 
to  obtain  it  if  the  mortgagors  delay  : the  balance  of  the  mortgage- 
debt  and  interest  to  be  paid  within  one  month  after  the  first 
payment:  and  payment  of  the  amount  of  all  proper  expenses 
incurred  by  the  plaintiffs  in  this  action,  except  of  the  apphcations 
to  open  the  foreclosure,  and  in  the  sale  of  the  lands — ^the 
amount  to  be  settled  by  the  proper  local  officer  if  the  parties 
cannot  agree  upon  it — ^forthwith  after  it  is  agreed  upon  or  so 
settled. 


No  order  is  made  as  to  any  of  the  costs  of  the  excepted  applica- 
tions. 
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I was  inclined  to  give  to  the  plaintiffs  their  costs  of  these 
applications  because  of  the  unfair  attempt — ^whether  ‘‘good 
business’’  or  not — unfairly  made  by  one  of  the  mortgagors’ 
officers  to  obtain  a reduction  of  50  per  cent,  of  the  amount  due  upon 
the  mortgage : but,  on  the  other  hand,  there  were  things  not  to  be 
commended  or  encouraged  in  the  prosecution  of  the  action  and 
in  the  making  of  the  sale  to  the  mortgagors’  debtors  in  default. 

All  things  considered,  I deem  that  my  discretion  in  regard  to 
these  costs  is  best  exercised  in  leaving  it  to  the  parties  to  pay  their 
own  respectively. 

But,  if  the  terms  imposed  are  not  comphed  with,  these  motions 
are  to  be  dismissed  with  costs. 


[IN  CHAMBERS.] 
Rex  V.  Kaplan. 


Ontario  Temperance  Act — Magistrates’  Conviction  for  Offence  against  sec.  41 — 
Having  or  Giving  Intoxicating  Liquor  in  Place  other  than  Dwelling-house  of 
Accused— Inf ormation  Laid  for  ‘^Giving”  only — Amendment  of  Information 
by  Charging  to  ‘^Having  or  Giving” — Amendment  Made  after  three  Months 
from  Date  of  Offence — Sec.  61  (2)  of  6 Geo.  V.  ch.  50,  as  Amended  by  9 Geo. 
V.  ch.  60,  sec.  19 — Effect  of  sec.  78,  Giving  Power  to  Amend — Conviction 
for  “Having  or  Giving” — Whole  Conviction  Bad — Uncertainty  of  Con- 
viction in  Alternative — Evidence — Information  Obtained  by  Magistrate-  out 
of  Court — Basis  of  Conviction  and  Penalty — Conviction  Quashed — Power 
to  Amend. 

On  the  18th  November,  1919,  an  information  was  laid  in  which  it  was  charged 
that  the  defendant,  on  or  about  the  15th  September,  1919,  did  unlawfully 
‘‘give  liquor”  to  two  persons  named,  and  to  others,  in  a place  other  than 
the  dwelling-house  in  which  the  defendant  resided,  contrary  to  the  pro- 
visions of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  sec.  41.  At  the 
trial  before  two  Justices  of  the  Peace,  on  the  30th  December,  1919,  the 
information  was  amended  by  changing  “give  liquor”  to  “have  or  give 
liquor.”  The  defendant  was  convicted  of  the  offence  charged  in  the 
amended  information; — 

Held,  upon  a motion  to  quash  the  conviction,  that  the  information  for  having 
liquor  was  not  laid  within  three  months  after  the  commission  of  the  offence, 
as  required  by  sec.  61  (2)  of  the  Act,  as  amended  by  the  Act  of  1919,  9 Geo. 
V.  ch.  60,  sec.  19. 

Though  sec.  78  of  the  Act  gave  the  magistrates  power  to  make  the  amendment, 
it  did  not  repeal  the  provision  limiting  the  time  within  which  prosecutions 
must  be  begun.  The  two  provisions  are  not  in  conflict:  a new  charge  may 
be  made,  but  it  must  be  made  within  the  three  months. 

Rex  V.  Ayer  (1908),  17  O.L.R.  509,  considered. 

The  conviction  for  having  liquor  was  bad;  and,  as  there  was  no  certain  con- 
viction for  giving  liquor,  the  whole  conviction  was  bad. 

A conviction  in  alternative  form  is  bad:  a conviction  must  be  certain. 
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Held,  also,  that  the  conviction  was  bad  because  it  appeared  from  the  words 
used  by  one  of  the  magistrates,  in  giving  reasons  for  the  conviction  and 
punishment  of  the  defendant,  that  the  penalty  ($1,000),  if  not  the  conviction, 
was  based  upon  statements  made  to  or  information  obtained  by  that 
magistrate  out  of  court. 

The  conviction  should  be  quashed:  it  could  not  be  amended,  for  the  Court 
had  no  power  to  try  the  case  and  impose  a proper  fine  or  other  punishment. 

Motion  to  quash  a conviction  of  the  defendant  by  two  magis- 
trates for  an  offence  against  the  Ontario  Temperance  Act. 

January  27.  The  motion  was  heard  by  Meredith,  C.J.C.P., 
in  Chambers. 

P.  Kerwin,  for  the  defendant. 

Edward  Bayly,  K.C.,  for  the  magistrates. 

February  17.  Meredith,  C.J.C.P.: — The  conviction  is  attacked 
on  three  grounds: — 

1.  That  the  Police  Magistrate  had  no  jurisdiction  in  the 
matter. 

2.  That  the  prosecution  was  not  begun  within  three  months  after 
the  commission  of  the  offence. 

3.  That  the  accused  was  not  convicted  or  punished  upon  the 
evidence  adduced  at  his  trial  but  was  convicted  or  punished  upon 
statements  made  to  the  PoHce  Magistrate  not  under  oath  or  at 
the  trial. 

The  first  objection  has  no  force,  because  the  Police  Magistrate 
was  ex  officio  a Justice  of  the  Peace  and  acted  in  that  capacity 
only,  with  another  Justice  of  the  Peace,  the  two  together  having 
jurisdiction. 

The  second  objection  appeared  to  me,  upon  the  argument  of 
this  motion,  to  be  plainly  a fatal  one,  but  time  was  taken  for 
a more  careful  consideration  of  the  case  Rex  v.  Ayer  (1908),  17 
O.L.R.  509,  referred  to  by  Mr.  Bayly,  before  determining  the 
question. 

The  information  was  laid  on  the  18th  November,  1919,  and 
the  charge  made  in  it  was  that  the  accused,  on  or  about  the 
15th  September,  1919,  did  unlawfully  give  liquor  to  two  persons 
named,  and  to  others,  in  a place  othpr  than  in  the  dwelling-house 
in  which  he  resides,  contrary  to  the  provisions  of  sec.  41  of  the 
Ontario  Temperance  Act. 

At  the  trial,  on  the  30th  December,  1919y  the  information 
was  amended  so  as  to  charge  that  the  accused  did,  on  the  15th 
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September,  1919,  have  or  give  liquor  to  two  persons  named,  and 
to  others,  in  a place  other  than  in  the  private  dwelling-house  in 
which  he  resides,  without  having  first  obtained  a license  under 
the  Ontario  Temperance  Act,  contrary  to  sec.  41  of  the  said  Act. 

The  grammatical  inaccuracy  of  the  amendment — “did  unlaw- 
fully have  . . . hquor  to  . . . and  to  others” — ought 

not  to  have  occurred;  but  it  does  not  obscure  the  intention,  and 
it  is  corrected  in  the  conviction. 

And  the  conviction  otherwise  is  in  the  words  of  the  amended 
conviction. 

Section  61  of  the  Act  provides,  in  sub-sec.  2,  as  amended  by 
the  Act  of  1919,  9 Geo.  V.  ch.  60,  sec.  19,  that  “All  informations 
or  complaints  for  the  prosecution  of  any  offence  against  any  of 
the  provisions  of  this  Act,  shall  be  laid  or  made  in  writing,  within 
three  months  after  the  commission  of  the  offence  . . . ” 

It  is  quite  obvious  that  the  charge  of  having  liquor  was  not 
thus  laid  or  made,  though  that  of  giving  hquor  was:  but  it  is 
said  that  sec.  7^  of  the  Act  gave  power  to  the  magistrates  to 
make  the  amendment:  so  it  did,  being  wide  enough  to  permit  the 
substitution  for  the  offence  charged  in  the  information  of  any 
other  offence  against  the  provisions  of  the  Act:  but  that  goes  only 
half  way  towards  supporting  the  conviction;  the  other  half  must 
be  a contention  that  this  power  to  make  a new  charge  in  effect 
repeals  the  provision  of  the  Act  limiting  the  time  within  Which 
prosecutions  shall  be  begun. 

It  is  quite  right  to  say,  as  was  in  effect  said  in  the  case  of 
Rex  V.  Ayer,  that  full  effect  should  be  given  to  the  provisions 
of  the  Act  respecting  the  amendment  of  an  information;  but  it 
may  be  said,  with  even  greater  force,  that  full  effect  should  be 
given  to  the  provisions  of  the  Act  respecting  the  time  within 
which  information  or  complaint  must  be  laid  or  made:  and 

there  seems  to  me  to  be  no  difficulty  in  giving  full  effect  to  each; 
that  there  is  no  good  reason  for  bringing  them  into  conflict  the 
one  with  the  other.  A new  charge  may  be  made,  but  it  must 
be  made  within  the  three  months:  see  Rex  v.  O’Connor  (1912), 
3 O.W.N.  840,  3 D.L.R.  23. 

The  conviction,  therefore,  for  having  liquor  is  bad;  and,  as 
there  is  no  certain  conviction  for  giving  hquor,  it  is  altogether 
bad.  It  is  not  for  having  and  giving,  but  is  for  having  or  giving; 
so  that  if  the  one  fall  the  other  is  without  support. 
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So,  too,  I have  no  doubt,  the  conviction  in  the  alternative 
form  is  bad.  Convictions  must  be  certain,  for  various  obvious 
reasons. 

The  Act  gives  much  latitude  in  the  preliminary  proceedings: 
under  sec.  75  of  the  principal  enactment,  several  charges  of 
contravention  of  its  provisions  committed  by  the  same  person 
on  the  same  day  may  be  included  in  one  information  or  complaint; 
and  there  may  be  one  conviction  for  several  offences  accordingly: 
sec.  98.  Under  sec.  76  of  the  principal  Act  as  amended  by  sec. 
29  of  the  Act  of  1917,  7 Geo.  V.  ch.  50:  “Any  offence  may  be 
charged  in  the  alternative  where  such  alternative  is  referred  to 
in  the  same  section:”  but  I have  found  nothing,  and  nothing 
has  been  referred  to,  authorising  a conviction  in  the  alternative: 
it  would  be  extraordinary  if  there  were  any  such  power.  So 
that,  apart  from  the  question  of  time,  I cannot  think  that  this 
conviction,  being  in  the  alternative,  could  be  sustained.  There 
is,  however,  nothing  in  effect  startling  or  new  in  these  provisions: 
it  is  aU  embraced  in  the  common  practice  of  trying  the  accused 
person  at  the  one  time  on  several  counts  in  the  one  indictment. 
They  afford  no  excuse  for  uncertainty  in  the  conviction. 

On  the  last  objection  to  the  conviction:  it  seems  to  me  to  be 
quite  plain,  from  the  words  of  the  Police  Magistrate  in  giving 
reasons  for  the  conviction  and  pimishment  of  the  accused,  that 
the  penalty,  if  not  the  conviction,  was  based  very  much  upon 
statements  made,  or  information  obtained,  to  or  by  the  PoHce 
Magistrate  out  of  court.  Shorthand  notes  of  the  trial  were  made, 
at  the  magistrates’  instance,  and  they  contain  nothing  which 
gives  any  kind  of  justification  for  these  observations  made  by  the 
Police  Magistrate,  at  the  close  of  the  trial,  which  appear  in  the 
notes  of  the  trial:  “We  could  fine  as  high  as  S1,000  on  this  case, 
and  I suppose  if  we  fined  the  SI, 000  Mr.  Kaplan  wouldn’t  be  out 
a cent  on  the  whisky  business.  That  is  my  opinion.  If  Mr. 
Kaplan  is  wiUing  to  run  chances  of  running  a whisky  business  in 
a town  where  there  is  no  ficense  and  to  run  chances  of  being 
caught  by  the  inspector,  or  some  detective  or  other  person,  he  must 
not  blame  the  parties  that  catch  him  or  that  fine  him  in  the 
whisky  business  at  all.”  “Now  if  Mr.  Kaplan  is  willing  to  stand 
chances  of  the  law  and  sell  openly,  as  I understand  he  said  he 
would  not  be  afraid  of  anybody  catching  him,  if  he  has  a mind 
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to  stand  chances,  he  will  have  to  stand  the  chance  and  run  the 
risk  of  the  fine,  and  that  fine  up  to  $1,000.’’  Affidavits  filed  in 
support  of  this  apphcation,  and  which  are  unanswered,  add  to 
these  words,  words  to  the  effect  that  the  Police  Magistrate  could 
act  upon  things  which  came  under  his  own  observation.  I can 
come  to  no  other  conclusion,  from  all  the  circumstances  of  the 
case,  than  that  the  Police  Magistrate  went  out  of  his  own  court 
into  another  rather  to  convict  than  to  try  the  accused:  and  bias 
is  most  out  of  place  in  a judicial  officer. 

The  whole  story  as  disclosed  at  the  trial  was  that  at  a farm 
‘‘bee”  there  was  a bottle  of  whisky  from  which  all  present  drank 
at  one  time  or  another:  and  one  witness  only,  a witness  who 
admitted  that  he  was  on  bad  terms  with  the  accused,  said  in 
effect  that  the  bottle  had  been  brought  there  by  the  accused, 
who  was  one  of  the  workers  at  the  “bee.” 

As  every  one  admitted  having  drunk  from  the  bottle,  and  as, 
under  sec.  41,  sub-sec.  1,  of  the  principal  Act,  as  amended  by 
sec.  10  of  the  Act  of  1917,  7 Geo.  V.  ch.  50,  “Any  person  who 
drinks  liquor  in  a place  where  such  liquor  cannot  lawfully  be 
kept  shall  be  deemed  to  have  hquor  in  contravention  of  this 
section,”  that  is,  sec.  41  of  the  principal  enactment,  it  is  extra- 
ordinary that  the  accused  was  not  convicted  of  “having  Hquor,” 
of  having  committed  which  offence,  under  this  enactment,  there 
could  be  no  doubt;  and  the  penalty  being  the  same  as  for  “giving 
Hquor”  under  sec.  41. 

It  ought  not  to  be  needful  to  say,  though  evidently  it  is:  that 
no  one  should  be  convicted  of  an  offence  not  proved  because  the 
magistrate  may  think  that,  if  not  guilty  of  that  particular  offence, 
he  has  been  guilty  of  others,  and  should  be  punished  anyway: 
nor  that  the  penalty  should  not  be  increased  because  of  other 
real  or  imaginary  offences  with  which  he  is  not  charged. 

The  conviction  may,  and  should  be,  in  my  opinion,  quashed 
on  this  ground  also:  see  secs.  101  and  102  of  the  principal  enact- 
ment: the  conviction  cannot  be  amended,  for  this  Court  has  no 
power  to  try  the  case  and  impose  a proper  fine  or  other  punishment, 
the  minimum  of  which  fine  is  $200  and  the  maximum  $1,000. 


Conviction  quashed. 
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[APPELLATE  DIVISION.] 

Dixon  v.  Gkand  Trunk  R.  W.  Co. 

Negligence — Collision  of  Motor-car  with  Backing  Train  at  Highway  Crossing  in 
City — Injury  to  one  Occupant  of  Car — Findings  of  Jury — Negligence  of 
Railway  Company — Neglect  of  Statutory  Requirements — Railway  Act,  secs. 
27 Jf,  276 — Contributory  Negligence  of  ‘‘those  in  Charge”  of  Car — Car  Hired 
hy  five  Occupants — Driving  Entrusted  to  one — “Persons  in  Control” — 
Rule  as  to  Non-identification  of  Passenger  with  Driver — Inapplicability. 

The  plaintiff  and  four  other  men,  being  desirous  of  taking  a drive  in  a motor- 
car, arranged  that  one  of  them,  S.,  should  procure  the  car,  which  he  did  by- 
hiring  it  from  a garage.  S.  was  the  only  one  of  the  party  who  could  drive 
a car,  and  he  drove  it  through  the  streets  of  a city,  with  the  plaintiff  and 
the  other  three  men  in  it.  A train  of  the  defendant  company  was  backing 
across  a highway  in  the  city,  and  the  motor-car  came  into  collision  with  a 
car  of  the  backing  train.  The  plaintiff  was  injured,  and  brought  this  action 
to  recover  damages  for  his  injury.  At  the  trial,  the  jury  found,  in  answer 
to  questions,  that  the  whistle  was  sounded  within  80  yards  of  the  crossing, 
but  that  the  bell  was  not  being  rung  continuously  (Railway  Act,  R.S.C. 
1906,  ch.  37,  sec.  274),  and  that  no  person  was  stationed  on  the  foremost 
part  of  the  train  (sec.  276).  They  also  found  that  negligence  in  not  ringing 
the  bell  was  the  primary  cause  of  the  accident,  but  that  the  accident  could 
have  been  avoided  “by  proper  care  of  those  in  charge  of  the  auto:” — 

Held,  that  S.  in  driving  the  motor-car  was  acting  as  the  agent  or  servant  of 
his  companions;  the  five  men  in  the  car  were  the  persons  having  the  control 
of  it;  and  the  plaintiff,  being  one  of  them,  could  not  recover,  in  face  of  the 
finding  of  contributory  negligence.  The  rule  as  to  non-identification  of 
passenger  with  driver  was  not  applicable. 

Mdls  V.  Armstrong,  The  Bernina  (1888),  13  App.  Gas.  1,  distinguished. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Meredith,  C.J.O.: — 

This  is  an  appeal  by  the  defendant  from  the  judgment  of  the 
County  Court  of  the  County  of  Brant,  dated  the  7th  October, 
1919,  which  was  directed  to  be  entered  on  the  findings  of  the  jury 
at  the  trial,  which  took  place  on  the  12th  June,  1919. 

The  action  is  brought  to  recover  damages  for  personal  injuries 
which  were  sustained  by  the  respondent  owing  to  a collision 
between  a motor-car  in  which  he  was  and  a train  of  the  appell- 
ant, which  was  backing  across  a highway  in  the  city  of  Brant- 
ford. 

The  respondent  and  four  other  young  men,  being  desirous 
of  taking  a drive  in  a motor-car,  arranged  that  one  of  them,  Frank 
Scott  by  name,  should  procure  the  car,  which  he  did  by  hiring  it 
from  Pitcher’s  garage,  Scott  appears  to  have  been  the  only  one 
of  the  party  who  knew  how  to  drive  the  car,  and  he  drove  it.  The 
members  of  the  party  entered  the  car  at  the  garage  and  proceeded 


1920 
Feb.  20. 


116 


ONTARIO  LAW  REPORTS. 


1920 

Dixon 

V. 

Grand 
Trunk 
R.W.  CO. 


[voL. 


to  drive  around  the  town.  Nothing  untoward  occurred  until, 
when  driving  down  Market  street,  the  car  colHded  with  a car  of 
the  backing  train,  causing  the  injuries  to  the  respondent  of  which 
he  complains. 

The  respondent’s  case  was  that  the  collision  was  caused  by  the 
failure  of  those  in  charge  of  the  train  to  obey  the  statutory  require- 
ments as  to  the  ringing  of  the  engine-bell,  the  sounding  of  the 
whistle,  and  the  stationing  of  a man  on  the  rear  of  the  car  that 
was  in  front  of  the  backing  train.  This  was  denied  by  the  appell- 
ant, and  it  was  contended  that  the  accident  was  caused  by  the 
failure  of  those  in  the  motor-car  to  take  proper  precautions  before 
crossing  the  railway  track  and  driving  at  an  immoderate  rate  of 
speed  down  Market  street,  where  the  street  slopes  towards  the 
track,  to  the  track. 

Questions  were  submitted  to  the  jury.  The  questions  and 
the  jury’s  answers  to  them  are  as  follows: — 

Q.  1.  Was  the  whistle  sounded  within  80  yards  of  the 
Market  street  crossing  and  was  the  bell  being  sounded  contin- 
uously? A.  We  beheve  the  whistle  was  soimded.  We  do  not 
believe  the  bell  was  being  sounded  continuously.  , 

Q.  2.  Was  a person  stationed  on  the  foremost  part  of  the 
train?  A.  No.* 

Q.  3.  Could  the  accident  have  been  avoided  by  proper  care 
by  those  in  charge  of  the  auto?  A.  Yes. 

Q.  4.  What,  in  your  opinion,  was  the  primary  cause  of  the 
accident?  A.  Neghgence  in  not  ringing  the  bell. 

And  questions  and  answers  as  to  damages. 

Judgment  was  entered  for  the  plaintiff  for  $381.20  and 
costs. 

*The  following  provisions  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  are 
applicable : — - 

274.  When  any  train  is  approaching  a highway  crossing  at  rail  level  the  ■ 
engine  whistle  shall  be  sounded  at  least  80  rods  before  reaching  such  crossing, 
and  the  bell  shall  be  rung  continuously  from  the  time  of  the  sounding  of  the 
whistle  until  the  engine  has  crossed  such  highway. 

276.  Whenever  in  any  city,  town  or  village,'  any  train  is  passing  over 
or  along  a highway  at  rail  level,  and  is  not  headed  by  an  engine  moving  forward 
in  the  ordinary  manner,  the  company  shall  station  on  that  part  of  the  train, 
or  of  the  tender  if  that  is  in  front,  which  is  then  foremost,  a person  who  shall 
warn  persons  standing  on,  or  crossing,  or  about  to  cross  the  track  of  such 
railway. 
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February  4.  The  appeal  was  heard  by  Meredith,  C.  J.  O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

D.  L.  McCarthy,  K.  C.,  for  the  appellant  company,  argued 
that,  on  the  answers  of  the  jury,  the  action  should  have  been  dis- 
missed. The  plaintiff  was  so  identified  with  Scott,  the  driver,  as 
to  be  responsible  for  his  negligence.  The  facts  differed  the  case 
from  Foley  v.  Township  of  East  Flamhorough  (1899),  26  A.  R.  43; 
Mills  V.  Armstrong,  The  Bernina  (1888),  l^App.  Gas.  1;  and  Coop  v. 
Robert  Simpson  Co.  (1918),  42  O.L.R.  488,  42  D.L.R.  626.  If  a 
man  takes  the  risk  of  entrusting  himself  to  an  incapable  driver,  he 
is  responsible  for  the  consequences  of  the  driver’s  negligence. 
The  four  occupants  here  entrusted  themselves  to  Scott,  the  driver. 
The  test  was — ^Could  Dixon  bring  an  action  against  Scott,  and  if 
Scott  set  up  the  defence  of  joint  adventurers,  could  he  succeed? 
Scott  was'  under  the  control  of  the  others:  Miller  y.  County  of 
Wentworth  (1913),  5 O.W.N.  317.  The  primary  cause  of  the 
accident  was  the  furious  driving  of  Scott,  not  the  alleged  breach 
by  the  appellant  company  of  its  statutory  duty.  The  question 
was  not,  as  put  by  the  learned  Judge  in  his  charge  to  the  jury, 
Who  was  the  driver?  but,  Who  was  in  control? 

J.  Harley,  K.C.,  for  ^the  plaintiff,  respondent,  contended  that 
there  was  no  furious  driving  proven.  There  was,  however,  the 
lack  of  statutory  signals.  There  was  ultimate  neghgence  of  the 
appellate  company,  inasmuch  as  the  original  neghgence  continued 
and  became  ultimate  neghgence  and  the  effective  cause  of  the 
accident:  British  Columbia  Electric  R.  W.  Co.  Limited  v.  Loach, 
[1916]  1 A.C.  719,  23  D.L.R.  4.  Scott,  the  driver,  was  in  control, 
and  not  the  other  occupants  of  the  car:  see  Parsons  v.  Toronto 
R.W.  Co.  (1919),  45  O.L.R.  627,  48  D.L.R.  678.  The  Bernina 
case  governed,  as  the  others  were  not  sufficiently  identified  with 
Scott  to  make  them  jointly  responsible  with  him.  The  respondent 
had  no  control  over  the  car,  and  could  not  have  directed  Scott 
what  to  do.  See  Godfrey  v.  Cooper  (1920),  46  O.L.R.  565;  Walker 
V.  Township  of  Southwold  (1919),  46  O.L.R.  265,  50  D.L.R.  176. 
The  statutory  provision  as  to  the  bell  and  whistle  applies  to 
shunting  movements:  Canada  Atlantic  R.W.  Co.  v.  Henderson 
(1899),  29  Can.  S.C.R.  632. 

McCarthy,  in  reply. 
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February  20.  The  judgment  of  the  Court  was  read  by  Mere- 
dith, C.J.O.  (after  setting  out  the  facts  as  above) : — It  was  con- 
tended by  Mr.  McCarthy  that,  upon  the  answers  of  the  jury,  the 
judgment  should  have  been  entered  for  the  appellant,  and  it  was 
argued  by  Mr.  Harley  that  the  principle  of  the  Bernina  case,  13  App. 
Cas.  1,  was  applicable:  that  Scott  was  the  person  in  charge  of  the 
motor-car;  and  that  the  respondent’s  claim  to  recover  was  not 
affected  by  Scott’s  neghgence. 

The  view  of  the  learned  County  Court  Judge  was  that  the 
Bernina  case  was  applicable,  basing  that  opinion  upon  the  pro- 
position that  the  respondent  ‘^never  had  control”  of  the  motor-car, 
‘Vas  not  capable  of  taking  control,  knowing  nothing  about  the 
operation  of  a motor-car,  and  trusted  solely  to  Scott  to  do  the 
driving.” 

If  this  were  the  correct  view  of  the  facts,  I would  agree  with 
the  conclusion  of  the  learned  Judge,  but  is  it  a correct  view?  I 
think  not.  My  view  is  that  the  five  men  had  the  control  of  the 
motor-car.  It  was  hired  by  them,  although  Scott  was  the  one 
who  acted  for  his  companions  as  well  as  himself  in  hiring  it.  It 
was  they  who  entrusted  the  driving  to  Scott. 

In  my  opinion,  the  Bernina  case  has  no  application  if  Scott 
in  driving  the  motor-car  was  acting  as  the  agent  or  servant  of  his 
companions.  That  he  was  acting  as  their  agent  is  clear,  I think, , 
because  it  is  also  clear  that  he  was  entrusted  by  them  with  the 
duty  of  driving  the  car.  The  five  men  in  the  motor-car  were,  in 
my  opinion,  the  persons  having  the  control  of  it,  and  l am  inclined 
to  think  that  that  is  what  the  jury  thought,  for  their  answer  to 
the  3rd  question  is,  that  the  negligence  mentioned  in  the  answer 
to  the  4th  question  was  by  “those  in  charge  of  the  auto,”  which  is 
inconsistent  with  their  view  being  that  Scott  alone  was  in  charge 
of  it. 

I would,  for  these  reasons,  allow  the  appeal  with  costs,  reverse 
the  judgment,  and  substitute  for  it  judgment  dismissing  the 
action  with  costs. 


r 


Appeal  allowed. 


XLVII.] 


ONTARIO  LAW  REPORTS. 


119 


[APPELLATE  DIVISION.] 


1919 


Dominion  Sugak  Co.  v.  Northern  Pipe  Line  Co. 

Contract — Supply  of  Natural  Gas — Orders  of  Ontario  Railway  and  Municipal 
Board — Control  of  Supply  and  Distribution — Natural  Gas  Act,  1918,  8 
Geo.  V.  ch.  12 — Ontario  Railway  and  Municipal  Board  Act,  R.S.O.  1914, 
ch.  186,  secs.  3,  21,  22,  28,  25,  26,  29,  37 — Amending  Act,  5 Geo.  V.  ch.  31 
— Public  Inquiry — Notice  to  Consumers — Notice  Antecedent  to  Orders — 
Opportunity  to  Apply  for  Review  or  to  Appeal — Effect  of  Act  of  1918  upon 
Contract — Impossibility  of  Enforcement — ^'Abrogation”  or  "Suspension” — 
Sale  and  Disposal  under  Orders  of  Board — Permits — Rate  of  Payment 
— Construction  of  Orders  of  Board — Public  Utilities  Act — Threat  to  Stop 
Supply  of  Gas  in  Default  of  Payment — Illegal  Act — Injunction — Interim 
Order — Costs. 


May  22, 
1920 
Feb.  20. 


By  virtue  of  agreements  between  the  plaintiffs  and  defendants,  the  defendants 
were  bound  to  supply  all  the  natural  gas  needed  by  the  plaintiffs  for  their 
works,  at  the  rate  of  12  cents  per  1,000  cubic  feet.  ^ This  course  of  dealing 
had  continued  since  1909,  and,  subject  to  the  gas  lasting  out,  was  to  continue 
indefinitely;  but  in  the  winter  of  1917-18  the  supply  ran  low,  and  great 
privations  were  suffered  by  private  consumers,  who  relied  on  the  gas  for  heat, 
and  who  were  entitled  to  receive  supplies  after  the  plaintiffs  had  been 
supplied.  The  Provincial  Government  ordered  an  inquiry  as  to  the  situation 
with  respect  to  the  supply  of  gas  in  that  part  of  Western  Ontario  where 
natural  gas  was  in  use  as  a fuel.  The  inquiry  was  conducted  by  the  Ontario 
Railway  and  Municipal  Board,  who  made  a report,  referred  to  in  the  pre- 
amble to  the  Natural  Gas  Act,  1918,  8 Geo.  V.  ch.  12,  assented  to  on  the 
6th  February,  1918.  That  Act  vested  in  the  Ontario  Railway  and  Municipal 
Board  extensive  powers  regarding  natural  gas.  The  Board  already  had, 
under  an  amendment  to  the  Ontario  Railway  and  Municipal  Board  Act, 
passed  in  1915,  5 Geo.  V.‘  ch.  31,  power  over  works  for  the  production, 
transmission,  and  supply  of  natural  gas  as  a public  utility.  The  Board  made 
an  order  on  the  27th  June,  1918,  to  the  effect  that  no  corporation  was  to 
distribute  or  consume  natural  gas  for  purposes  other  than  gas-engines, 
exploration  for  gas,  etc. ; that  meters  should  be  placed  on  the  service-pipes 
supplying  natural  gas  to  corporations;  that  all  gas  consumed  should  be 
charged  and  paid  for  on  the  basis  of  the  quantity  consumed,  and  not  at  a 
flat  rate;  and  that  every  consumer-corporation  should  be  charged  a rate 
equal  to  the  highest  domestic  rate  charged  in  the  municipality,  irrespective 
of  the  purpose  for  which  gas  was  used.  This  was  followed  on  the  28th 
November,  1918,  by  another  order,  which  recited  the  last  provision  of  the 
former  order,  and  went  on  to  say  that  in  the  town  of  W.  the  highest  domestic 
rate  was  35  cents  per  1,000  cubic  feet,  and  that,  in  view  of  the  large 
quantities  of  gas  being  consumed  by  the  plaintiffs  and  another  company, 
both  in  W.,  it  was  just  and  reasonable  that  no  higher  rate  than  25  cents  per 
1,000  cubic  feet  should  be  charged  by  the  defendants  to  the  plaintiffs  and 
the  other  company.  This  order  was  to  be  effective  from  the  previous  27th 
June,  and  directed  that  no  higher  rate  should  be  charged  by  the  defendants 
for  gas  supplied  to  the  plaintiffs  than  25  cents  per  1,000  cubic  feet,  and  that 
all  necessary  adjustments  and  rebates  should  be  made  in  respect  of  the. gas 
supplied  since  the  27th  June,  in  order  to  make  the  charge  conformable  to 
this  order.  Permits  were  issued  by  the  Board  to  the  plaintiffs  on  the  29th 
June,  1918,  and  subsequent  dates  down  to  January,  1919,  to  obtain  supplies 
of  gas  from  the  defendants,  or  the  parent  company  of  the  defendants,  but  in 
no  case  was  the  price  fixed.  Complaint  was  made  that  the  plaintiffs  were 
not  heard  by  the  Board  after  the  passing  of  the  Act  of  1918,  and  that  it  was 
contrary  to  natural  justice  that  orders  should  be  made  affecting  their 
contractual  rights  without  such  notice: — 

Held,  that,  as  the  unusual  course  of  holding  a public  inquiry  was  adopted,  and 
in  it  the  rights  of  the  parties  arising  out  of  the  contracts  covering  the  region 
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in  question  and  dealing  with  production,  supply,  transmission,  and  rates, 
were  considered,  in  the  presence  of  those  parties,  no  question  could  arise 
except  the  subsidiary  one,  whether  the  Board,  when  vested  with  all  its 
powers  under  8 Geo.  V.  ch.  12,  should  have  notified  those  whose  right  to 
gas  in  quantities  or  whose  prices  for  supplying  were  affected;  and  ser^le,  if 
the  plaintiffs  were  entitled  to  receive  notice  either  before  the  orders  were 
made  or  afterwards,  there  existed,  having  regard  to  the  recital  in  the  Act 
of  1918  and  its  provisions,  particularly  sec.  7,  coupled  with  secs.  3 (as 
amended),  21,  22,  23,  25,  26,  29,  and  37  of  the  Ontario  Railway  and  Muni- 
cipal Board  Act,  ample  power  and  opportunity  for  an  application  by  the 
plaintiffs  to  review  the  two  orders,  and,  possibly  to  appeal  therefrom — 
previous  notice  is  not  essential  if  the  party  affected  has  notice  sufficient  to 
enable  him  to  be  heard  or  to  appeal:  Cooper  v.  Wandsworth  Board  of  Works 
(1863),  14  C.B.N.S.  180,  and  other  cases. 

And  Jield,  that  a sufficient  answer  to  the  complaint  of  want  of  antecedent 
notice  was,  that  the  provisions  of  the  Act  of  1918,  having  in  view  the 
legislative  effort  to  rid  the  situation,  admittedly  acute,  and  affecting  large 
numbers  of  householders  in  Western  Ontario,  of  the  difficulties  created  by 
the  contracts  of  the  plaintiffs  and  others,  were  so  worded  as  to  make  the- 
further  enforcement  of  those  contracts  by  either  party  impossible  while  the 
Act  operated — ^the  Act  made  the  plaintiffs’  contract  and  any  other  similar 
one  illegal. 

Brightman  & Co.  Limited  v.  Tate,  [1919]  1 K.B.  463,  approved  and  followed. 

The  plaintiff's  did  not  disaffirm  the  contract,  but  attempted  to  rely  upon  it; 
while  the  defendants  merely  asserted  that  during  the  months  of  July  and 
August,  1918,  they  were  supplying  gas  under  the  terms  of  the  order  of  the 
Board,  which  (they  said)  were  consistent  with  mere  suspension  and  not 
abrogation  of  the  contract: — 

Held,  that,  whether  there  was  abrogation  or  merely  suspension,  the  result  was 
the  same,  for  “suspension”  means  an  annulment  of  the  rights  and  obligations 
accruing  during  the  suspension,  and  the  parties  for  the  time  being  are  in  the 
same  position  as  if  the  contract  did  not  exist. 

Cook  V.  Ricketson,  [1901]  A.C.  588,  and  Metropolitan  Electric  Supply  Co.  v. 
London  County  Council,  [1919]  1 Ch.  357,  followed. 

After  the  27th  June,  1918,  the  supply  was,  in  the  words  of  the  Act,  “a  sale 
and  disposal”  on  the  one  side  and  a consumption  on  the  other  of  natural  gas, 
permitted,  controlled,  and  regulated  by  the  Board;  and,  as  none  of  the 
permits  provided  for  any  special  rate,  they  must  be  taken  to  have  been 
obtained  by  the  plaintiffs  on  the  terms  of  the  order  of  the  27th  June,  namely, 
at  the  rate  of  35  cents  per  1,000  cubic  feet,  reduced  by  the  order  of  November, 
as  a relaxation  in  favour  of  the  plaintiffs,  to  35  cents — and  that  was  the 
governing  rate  from  and  after  the  27th  June. 

The  Public  Utilities  Act  was  inapplicable. 

At  a time  when  the  orders  of  the  Board  were  operative,  the  defendants 
threatened  to  cut  off  the  plaintiffs’  gas  for  non-payment  of  the  price 
demanded: — 

Held,  that,  as,  under  the  Act,  any  person  who  refuses  or  neglects  to  obey  any 
order  of  the  Board  is  subject  to  a heavy  penalty,  the  act  of  turning  off  the 
gas,  when  it  was  being  supplied  pursuant  to  a permit,  would  have  been  an 
offence  against  the  Act,  and  illegal;  and,  therefore,  the  plaintiffs  were 
justified  in  obtaining  an  interim  injunction  order,  and  should  have  the 
costs  thereof. 


Action  for  an  injunction  restraining  the  defendants  from 
shutting  off  the  supply  of  gas  to  the  plaintiffs’  plant  at  Wallace- 
burg,  and  for  other  relief. 


The  action  was  tried  by  Falconbridge,  C.J.K.B.,  without 
a jury,  at  Chatham. 
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Wallace  Nesbitt,  K.C.,  and  J.  M.  Pike,  K.C.,  for  the  plaintiffs. 

TF.  N.  Tilley,  K.C.,  and  J.  Cr.  Kerr,  for  the  defendants. 

May  22,  1919.  Falconbkidge,  C.J.K.B'.:^ — ^The  facts  are 
not  in  dispute  and  are  entirely  set  out  in  the  exhibits  filed.  The 
contentions  of  the  parties  appear  with  great  particularity  in  the 
pleadings. 

The  points  raised  as  to  the  jurisdiction  of  the  Legislature  of 
Ontario  to  constitute  a tribunal  with  the  powers  of  the  Ontario 
Railway  and  Municipal  Board  and  as  to  the  power  of  that  Board 
to  deal  with  the  matters  in  question  were  not  argued  before  me, 
but  were  formally  mentioned  so  as  to  preserve  them  for  adjudi- 
cation hereafter. 

As  to  the  main  case,  I had  at  the  trial  a very  strong  opinion 
that  the  plaintiffs  were  entitled  to  succeed,  and  I reserved  judg- 
ment only  for  the  purpose  of  verifying  the  authorities  cited.  The 
result  has  been  to  confirm  that  opinion. 

Statutes  are  not  to' be  interpreted  so  as  to  have  a retrospective 
operation,  unless  they  contain  clear  and  express  words  to  that 
effect,  or  the  object,  subject-matter,  or  context  shews  a contrary 
intention:  Beabs  Cardinal  Rules  of  Legal  Interpretation  ,2nd  ed., 
p.  414  et  seq. 

As  to  the  order  of  the  Board  having  been  made  without  hearing 
the  plaintiffs  as  to  their  contract,  the  basic  authority  is  Cooper 
V.  Wandsworth  Board  of  Works  (1863),  14  C.B.N.S.  180.  See 
the  cases  mentioned  in  Talbot  & Fort’s  Index,  in  which  that  case 
has  been  judicially  noticed;  siho  Smith  v.  The  Queen  (1878),  3 App. 
Cas.  614,  at  pp.  Q2S-Q25;  Lapointe  v.  U Association  de  Bienfaisances 
et  de  Retraite  de  la  Police  de  Montreal,  [1906]  A.C.  535,  at  pp.  539, 
540;  Vestry  of  St.  James  and  St.  John  Clerkenwell  v.  Peary  (1890), 
24  Q.B.D.  703,  at  pp.  709,  710,  712;  Attorney-General  v.  Hooper, 
[1893]  3 Ch.  483,  at  p.  487. 

I hold  also  that  the  defendants  had  and  have  no  right  to  shut 
off  the  gas  to  enforce  payment,  or  in  default  of  payment,  of  their 
demands. 

As  far  as  I have  looked  at  the  cases  cited  to  the  contrary  in 
Thornton  on  the  Law  of  Oil  and  Gas,  they  seem  to  depend  on 
contract,  statute,  or  rule  assented  to  by  the  consumer.  The 
same  remark  applies  to  Husey  v.  Gas  Light  and  Coke  Co.  (1902), 
18  Times  L.R.  299. 


Falconbridge, 
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The  plaintiffs  will  have  judgment:  (1)  for  a perpetual  injunction 
or  mandatory  order  restraining  the  defendants  from  shutting  off 
the  supply  of  gas;  (2)  an  order  for  payment  to  the  plaintiffs  of  the 
amount  in  the  Merchants  Bank  at  Chatham,  settled  by  the 
parties  at  $22,659.88,  and  accrued  interest,  and  such  further  sum 
as  shall  be  paid  into  the  bank  after  the  1st  May,  1919;  (3)  costs 
of  suit. 

The  defendants  appealed  from  the  judgment  of  Falconbridge, 

C.J.K.B. 

January  19.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Tilley,  K.C.,  and  Kerr,  for  the  appellants,  argued  that  an 
injunction  should  not  have  been  granted.  The  plaintiffs’  legal 
remedy  was  to  pay  under  protest,  and  then  sue  for  what  they 
claimed  to  be  excessive  payment.  The  order  of  the  Board  com- 
pletely suspended  the  contract,  and  the  plaintiffs  were  bound  to 
take  gas  and  pay  for  it  at  the  rate  fixed  by  the  Board’s  order.  By 
legislative  Act  the  rights  of  the  parties  under  the  contract  were 
done  away  with  for  the  time  being.  The  plaintiffs  had  no  right  to 
complain  of  the  rate  having  been  fixed  without  giving  them  notice, 
because  previous  notice  was  not  essential  where  the  party  affected 
had  notice  sufficient  to  enable  him  to  be  heard  or  to  appeal 
Attorney-General  v,  Hooper,  [1893]  3 Ch.  483;  Vestry  of  St.  Jame: 
and  St.  John  Clerkenwell  v.  Feary,  24  Q.B.D.  703.  In  any  event, 
the  order  finally  fixing  the  rates  was  not  made  without  notice  to 
the  plaintiffs,  but  only  after  the  Board  had  heard  all  of  the  repre- 
sentations that  the  plaintiffs  had  to  make.  By  the  Natural 
Gas  Act,  1918, *8  Geo.  V.  ch.  12  (0.),  the  right  was  given  to  order 
the  cutting  off  of  the  supply  of  gas,  and  to  fix  the  price  at  which 
it  should  be  sold.  The  action  should  be  dismissed,  and  the 
defendants  should  have  judgment  on  their  counterclaim  for  the 
amount  in  dispute. 

Nesbitt,  K.C.,  and  Pike,  K.C.,  for  the  plaintiffs,  respondents, 
contended  that  the  terms  of  the  contract  should  govern  and  should 
not  be  superseded  by  the  order  of  the  Board,  as  that  order  was  not 
retroactive:  Butterknowle  Colliery  Co.  Limited  v.  Bishop  Auckland 
Industrial  Co-operative  Co.  Limited,  [1906]  A.C.  305.  The  statute 
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should  not  be  read  so  as  to  affect  prior  contracts  unless  it  says  so 
in  the  clearest  terms;  Cook  v.  Ricketson,  [1901]  A.C.  588;  Taylor 
V.  Sturrock,  [1900]'  A.C.  225;  Mansfield  v.  Mansfield  (1889),  43 
Ch.  D.  12;  Craies’  Statute  Law,  2nd  ed.,  pp.  123,  124,  and  351. 
The  appellants  had  no  right  to  shut  off  the  supply  of  gas  to  enforce 
payment  of  a disputed  bill:  Thornton  on  the  Law  of  Oil  and  Gas, 
3rd  ed.,  pp.  867  and  887.  It  was  unfair  for  the  Board  to  make 
the  order  regarding  quantity  and  price  in  limitation  of  the  con- 
tractual rights  of  the  respondents,  without  hearing  them:  Sickles 
V.  Manhattan  Gas-Light  Co.  (1882),  64  How.  P.R.  (N.Y.)  33, 
66  How.  P.R.  (N.Y.)  304.  As  to  the  price,  the  Board’s  order 
fixed  a maximum  and  not  a minimum  price,  and  consequently 
the  respondents,  even  under  the  order,  were  entitled  to  a lower 
rate  than  25  cents. 

Tilley,  in  reply. 

February  20.  The  judgment  of  the  Court  was  read  by 
HodGins,  J.A.: — ^Appeal  by  the  defendants  from  the  jiidgment 
of  the  Chief  Justice  of  the  King’s  Bench,  dated  the  22nd  May, 
1919. 

The  respondents  are  consumers  of  natural  gas,  and  brought 
this  action  against  the  appellants,  who  are  producers  and  trans- 
mitters of  it.  Under  various  agreements,  of  which  the  principal 
one  bears  date  the  8th  October,  1909  (exhibit  4),  the  respondents 
were  entitled  to  a supply  from  the  appellants  of  natural  gas,  to 
the  fuU  extent  of  their  requirements,  at  the  price  of  12  cents  per 
1,000  cubic  feet.  This  privilege  was  to  last  so  long  as  gas  was 
or  could  be  produced  and  supplied  from  certain  territory  therein 
designated;  and,  subject  to  the  requirements  of  the  respondents, 
the  appellants  could  supply  gas  for  domestic  use  and  for  operating 
gas-engines  in  the  town  of  Wallaceburg. 

The  respondents  obtained  an  injunction  to  prevent  the  appel- 
lats  cutting  off  their  supply  of  natural  gas,  a threat  so  to  do  having 
been  made  on  account  of  the  non-payment  of  the  appellants’ 
claim  for  gas  supplied  during  the  months  of  July  and  August, 
1918,  at  the  rate  of  35  cents  per  1,000  cubic  feet. 

The  contest  between  the  parties  is  now  practically  reduced 
down  to  a question  as  to  whether  the  amount  to  be  charged  for 
those  two  months  should  be  at  the  rate  of  12  cents  per  1,000  cubic 
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feet,  as  per  the  contract  which  I have  mentioned,  or  at  the  rate 
of  35  cents,  as  claimed  by  the  appellants,  or,  under  an  order 
dated  the  28th  November,  1918,  at  the  rate  of  25  cents;  and  whether 
the  orders  made  by  the  Board  were  not  contrary  to  natural  justice 
and  should  be  disregarded  so  far  as  they  purported  to  interfere 
with  the  contract. 

There  is  also  raised  the  question  whether  the  respondents 
were  justified  in  moving  for  the  injunction  to  restrain  the  appellants 
from  cutting  off  the  supply  of  gas  on  accoimt  of  non-payment  of 
their  claim.  Upon  the  injunction  being  obtained,  the  respondents 
submitted  to  pay  at  the  rate  of  12  cents  per  1,000  cubic  feet,  and 
to  deposit  in  Court  a sum  equal  to  23  cents  per  1,000  cubic  feet, 
all  without  prejudice  to  their  contentions. 

On  the  6th  February,  1918,  the  Ontario  Legislature,  by  ch.  12 
of  8 Geo.  V.,  the  Natural  Gas  Act,  1918,  vested  in  the  Ontario 
Railway  and  Municipal  Board  some  very  extensive  powers 
regarding  natural  gas.  The  Act  contains  a preamble  which  recites 
that  complaints  have  been  made  by  and  on  behalf  of  numerous 
inhabitant's  of  that  part  of  Western  Ontario  where  natural  gas 
is  in  use  as  a fuel,  stating  that  much  distress  and  suffering  have 
been  caused  at  various  times,  and  especially  during  the  winter 
of  1917-18,  because  of  the  insufficiency  of  natural  gas.  It  further 
details  the  result  of  an  inquiry  directed  by  the  Lieutenant- 
Governor  in  Council  and  conducted  by  the  Ontario  Railway  and 
Municipal  Board  as  to  the  situation  with  respect  to  the  supply 
of  natural  gas  in  that  part  of  Ontario,  and  as  to  its  production, 
transmission,  conservation,  distribution,  and  sale  by  companies, 
municipalities,  and  persons  interested,  including  their  contractual 
rights. 

The  Board,  as  appears,  reported  that  it  had  deemed  it  inex- 
pedient to  attempt  to  adjudicate  conclusively  upon  the  contractual 
rights,  but  went  on  to  point  out  that  during  the  prolonged  period 
of  cold  weather  in  December,  1917,  and  January,  1918,  the 
supply  of  natural  gas  for  domestic  consumers  was  almost  neghgible, 
resulting  in  great  privations  and  suffering,  and  that  a permanent 
solution  of  the  problem  would  need  legislation  and  inquiry. 

The  Act  in  question  was  then  passed,  vesting  in  the  Board 
power  (sec.  3 (1)  ) to  ‘‘control  and  regulate  the  production, 
transmission,  distribution,  sale  and  disposal  and  consumption  of 
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all  natural  gas  produced  in  Ontario.”  It  also  (sec.  3 (2) ) made 
it  a good  defence  to  any  action  against  any  person  producing, 
transmitting,  distributing  or  seUing  natural  gas,  that  such  person 
was  doing  so  in  accordance  with  the  order  or  direction  of  the 
Board,  and  went  on  to  provide  (sec.  4)  for  the  making  of  orders 
and  the  giving  of  directions  for  the  due  conservation  and  the 
distribution  of  natural  gas  in  such  locahties  and  ‘To  such  classes 
of  consumers,  for  such  periods  of  time  and  at  such  times  as  may 
best  serve  to  prevent  suffering  or  inconvenience  to  the  general 
pubhc  and  particularly  to  the  users  and  consumers  of  natural 
gas  for  domestic  purposes.” 

Special  power  was  given  (sec.  5),  among  other  things,  to  shut 
off  the  supply  of  natural  gas  to  any  corporation,  company,  or 
individual,  and  to  consumers  generally  in  any  locahty,  for  such 
periods  as  the  Board  might  deem  proper,  for  dividing  the  fields 
of  production,  and  for  the  fixing  of  rates  to  be  charged  to  dis- 
tributors and  consumers  or  to  any  class  of  consumers  in  any 
locahty.  The  Act  further  (s6c.  7)  imposed  penalties,  and,  in 
default,  imprisonment,  for  refusing  or  neglecting  to  obey  the 
orders  and  directions  of  the  Board. 

It  is  to  be  noted  that  the  Board  had,  under  an  amendment 
to  the  Ontario  Railway  and  Municipal  Board  Act,  passed  in  1915, 
5 Geo.  V.  ch.  31,  power  over  works  for  the  production,  transmission, 
and  supply  of  natural  gas  as  a pubhc  utihty. 

The  situation  as  affecting  the  parties  to  this  htigation  appears 
to  be  as  fohows: — • 

The  appellants  were  bound  to  supply  aU  the  natural  gas  needed 
by  the  respondents,  who  had,  in  that  way,  the  first  right  to  all 
the  gas  produced  or  transmitted  by  the  appellants;  for  this  they 
were  to  pay  the  comparatively  small  rate  of  12  cents  per  1,000 
cubic  feet.  This  course  of  deahng  had  continued  since  1909, 
and,  subject  to  the  gas  lasting  out,  would  continue  indefinitely. 
Its  effect  of  course  was  to  subordinate  the  domestic  consumer  to 
the  interests  of  the  manufacturer,  and  it  probably  may  be  taken 
as  an  illustration  of  how  the  difficulties  occurred,  which  the 
principal  Act  referred  to  is  intended  to  deal  with.  So  long  as  there 
was  plenty  of  natural  gas  for  all  parties,  no  objection  would  arise; 
but,  in  view  of  the  privation  and  suffering  caused  by  the  lack 
of  heat  when  natural  gas  became  insufficient  for  all  wants,  the 
situation  became  entirely  changed. 
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The  report  of  the  Board  referred  to  in  the  legislation  in  question 
was  put  in  as  exhibit  No.  12,  and  it  shews  that  the  respondents 
were  represented  at  the  inquiry,  also  that  Dr.  T.  K.  Holmes,  a 
shareholder  in  the  appellants’  company,  was  present,  and  that  the 
appellants,  who  are  a subsidiary  company  of  the  Union  Natural 
Gas  Company,  were  practically  represented  by  their  parent 
company,  which  appeared  by  its  counsel. 

The  Board  in  its  report  says:  ^Tt  is  with  the  operations  of  the 
companies  Nos.  5,  6,  and  7 (No.  6 being  the  Northern  Pipe  Line 
Company)  that  this  inquiry  is  concerned” — ^premising  that 
No.  6,  the  Northern  Pipe  Line  Company,  is  a subsidiary  company 
of  No.  7,  the  Union  Natural  Gas  Company. 

The  Board  further  points  out  that  during  the  development 
of  the  field  in  question  scores  of  agreements  were  made  and  muni- 
cipal by-laws  passed  defining  rights  and  granting  franchises. 
These  agreements  had  been  filed  with  the  Board.  One  of  them 
is  the  agreement  already  referred  to  (exhibit  4),  under  which  the 
appellants  are  prohibited  from  supplying  gas  to  any  person  or 
corporation  until  the  requirements  of  the  respondents,  and  the 
Dominion  Glass  Company  (formerly  Sydenham),  both  carrying 
on  business  at  the  town  of  Wallaceburg,  had  been  fully  met.  The 
Board  conclude  and  state  that  if  this  and  similar  agreements 
are  to  be  given  full  effect,  the  hands  of  the  Board  would  be  tied 
and  their  action  ineffective,  and  they  recommended  legislative 
action. 

I mention  these  facts  because  complaint  was  made  that  the 
respondents  were  not  heard  by  the  Board  after  the  legislation 
was  passed,  and  that  it  was  contrary  to  natural  justice  that  orders 
should  be  made  affecting  their  contractual  rights  without  such 
notice. 

In  the  view  I take  of  the  effect  of  the  legislation,  I do  not  think 
that  the  objection  is  a good  one;  but,  apart  from  that,  it  is  impos- 
sible to  resist  the  conclusion  that  the  rights  of  the  parties  under 
the  agreement  in  question  were  before  the  Board,  were  fully 
considered  by  it,  and  that  it  was  the  very  fact  that  these  and  other 
contractual  relations  existed  which  caused  the  legislation  to 
take  the  form  which  it  assumed.  The  objection  is  really  not  so 
much  that  the  respondents  did  not  have  notice  of  the  orders  and 
directions  of  the  Board  after  the  legislation  was  passed,  but  that 
their  contractual  rights  have  been  disregarded  and  set  at  naught. 
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If,  as  appears  to  have  been  the  fact,  the  legislation  was  intended 
to  cut  the  situation  loose  from  the  entanglements  created  by 
those  very  agreements,  I can  quite  understand  the  feehng  of 
chagrin  which  would  result.  But,  while  it  is  usual  for  the  Legis- 
lature to  hear  parties  affected  by  private  legislation,  it  has  never 
been  the  practice,  when  the  pohcy  of  the  Government  upon  a 
pubhc  question  is  being  considered,  that  the  Executive  should  give 
notice  to  the  parties  hkely  to  be  affected  by  it.  But  here  the 
unusual  course  of  holding  a pubhc  inquiry  was  adopted,  and  in 
it  the  rights  of  the  parties  arising  out  of  the  contracts  covering 
the  region  in  question  and  dealing  with  production,  supply, 
transmission,  and  rates,  had  to  be  considered  and  were  considered 
in  their  presence.  No  question  can  therefore  arise  except  a sub- 
sidiary one,  namely,  whether  the  Board,  when  vested  with  all 
its  powers  under  8 Geo.  V.  ch.  12,  should  have  notified  the  parties 
whose  right  to  gas  in  quantities  or  whose  prices  for  supplying 
were  being  affected.  If  the -respondents  were  entitled  to  receive 
notice  either  before  tlie  orders  were  made  or  afterwards,  then  I 
am  inclined  to  the  view,  having  regard  to  the  recital  in  the  princi- 
pal Act  and  its  provisions,  particularly  sec.  7,  coupled  with  secs. 
3 (as  amended),  21,  22,  23,  25,  26,  29,  and  37  of  the  Act  respecting 
the  Ontario  Railway  and  Municipal  Board,  R.S.O.  1914,  ch.  186, 
that  ample  power  and  opportunity  existed  under  the  last  men- 
tioned Act  for  an  application  by  the  respondents  to  revise  or  review 
the  orders  now  complained  of,  and  possibly  to  appeal  therefrom. 
Previous  notice  is  not  essential  if  the  party  affected  has  notice 
sufficient  to  enable  him  to  be  heard  or  to  appeal:  Cooper  v.  Wands- 
worth Board  of  Works,  14  C.B.  N.S.  180;  Vestry  of  St.  James  and 
St.  John  Clerkenwell  v.  Feary,  24  Q.B.D.  703;  Attorney-General 
V.  Hooper,  [1893]  3 Ch.  483;  Local  Government  Board  v.  Arlidge, 
[1915]  A.C.  120. 

But  the  question  of  the  applicability  of  R.S.O.  1914,  ch.  186, 
was  not  argued  before  us,  and  there  is  another  aspect,  already 
alluded  to,  which  seems  to  me  to  afford  a sufficient  answer  to 
the  claim  to  antecedent  notice.  That  aspect  is  that  the  provisions 
of  the  principal  Act,  having  in  view  the  legislative  effort  to  rid 
the  situation,  admittedly  acute,  and  affecting  large  numbers  of 
householders  in  Western  Ontario,  of  the  difficulties  created  by 
these  very  contracts,  are  so  worded  as  to  make  their  further 
enforcement  by  either  party  impossible  while  the  Act  operates. 


App.  Div. 
1920 

Dominion 
Sugar  Co. 

V. 

Northern 
Pipe  Line 
Co. 

Hodgins,  J.A. 


128 

App.  Div. 
1920 

Dominion 
Sugar  Co. 

V. 

Northern 
Pipe  Line 
Co. 

Hodgins,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

That  Act  puts  the  Board  in  full  control  of  the  ^ ^production, 
transmission,  distribution,  sale  and  disposal  and  consumption 
of  all  natural  gas  produced  in  Ontario,^’  and  enables  it  to  exercise 
its  powers  “notwithstanding  the  provisions  of  any  . 
agreement,  franchise,  bargain  or  arrangement.”  Its  orders 
where  followed  are  declared  to  afford  a good  defence  to  any  one 
obeying  them  if  sued,  and  a heavy  penalty  is  imposed,  payment 
of  which  may  be  enforced  by  imprisonment,  for  any  refusal  or 
neglect  to  obey  the  Board’s  orders  or  directions.  This  makes  the 
performance  of  the  contract  in  question,  and  any  other  similar 
agreement,  illegal.  I cannot  distinguish  the  effect  of  these  pro- 
visions from  those  detailed  in  Brightman  & Co.  Limited  v.  Tate, 
[1919]  1 K.B.  463,  and  the  conclusion  reached  by  McCardie,  J., 
seems  logical  and  sound.  If  it  became  illegal  to  supply  gas 
pursuant  to  the  contract,  it  also  became  illegal  to  pay  for  it, 
or  to  exact  or  sue  for  payment  pursuant  to  its  terms.  If  Then 
the  performance  of  the  contract  became,  by  Act  of  the  Legislature, 
illegal,  there  is  no  foundation  for  saying  that,  before  grant- 
ing to  the  appellants  a permit  for  the  sale,  the  Board  should 
have  notified  them  so  that  they  might  set  up  the  provisions  of  a 
void  agreement  in  an  endeavour  to  get  some  of  its  provisions 
reinstated  or  regard  had  to  the  bargain  it  embodied. 

The  agreement  was,  for  the  time  being  at  least,  dead,  and  the 
rights  of  the  parties  were  gone  for  that  time  also  by  a legislative 
Act.  And  it  must  follow,  as  it  seems  to  me,  that  no  right  could 
have  survived  which  would  require  to  be  regarded  before  action 
could  be  taken  by  the  Board.  However  serious  ,to  the  companies 
concerned  the  consequences  of  the  original  Act  were,  the  loss  was 
occasioned  not  by  want  of  notice  or  knowledge  but  by  the  fact 
that,  before  the  orders  were  made,  the  Legislature  had  deprived 
the  companies  of  the  benefits  flowing  from  their  advantageous 
position  in  order  to  favour  the  local  inhabitants  of  the  region,  who 
were  suffering  privations  and  cold  because  those  benefits  were 
being  diverted  from  them. 

With  the  rights  and  wrongs  of  the  differept  producers  and  con- 
sumers concerned,  whether  manufacturers,  pipe  line  companies, 
or  householders,  we  have  nothing  to  do.  The  Court  can  only 
deal  with  the  situation  as  the  statute  leaves  it.  The  issue  between 
the  parties,  if  they  think  their  rights  have  been  invaded  without 
due  compensation,  must  be  fought  out  in  some  other  forum. 
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The  main  questions  left  to  be  disposed  of  seem  to  be,  whether 
the  Act  of  8 Geo.  V.  ch.  12  empowered  the  Board  not  only  to 
control  the  supply  and  distribution  of  natural  gas  but  to  fix  the 
price  at  which  it  should  be  sold,  and  whether  the  Board  did  in 
this  case  exercise  these  powders. 

While,  in  my  view,  the  supplying  of  natural  gas  pursuant  to 
any  contract  or  otherwise,  contrary  to  the  order  and  direction  of 
the  Board,  became  an  illegal  act,  it  is  not  necessary  to  consider 
whether  the  prohibition  went  to  the  root  of  the  contract,  and 
so  released  the  parties  from  further  performance. 

The  respondents  naturally  do  not  disaffirm  the  contract, 
but  attempt  to  rely  upon  it,  while  the  appellants  merely  assert 
that  during  those  two  months  they  were  supplying  natural  gas 
under  the  terms  of  the  orders  of  the  Board,  which  orders  they 
say  are  quite  consistent  with  suspension  and  not  abrogation  of 
the  contract  in  question. 

The  point  as  to  abrogation  was  not  argued,  and  it  would  need 
much  more  evidence  than  was  submitted  to  enable  a conclusion  to 
be  reached  upon  that  point  if  it  had  to  be  decided — see  Western 
Counties  R.W.  Co.  v.  Windsor  and  Annapolis  R.W.  Co.  (1882), 
7 App.  Cas.  178,  190;  Leiston  Gas  Co.  v.  Leiston-cum-Sizewell 
Urban  Council,  [1916]  2 K.B.  428;  and  Blackburn  Bobbin  Co. 
Limited  v.  T.  W.  Allen  & Sons  Limited,  [1918]  2 K.B.  467.  But, 
whether  there  was  merely  suspension  or  abrogation,  the  result 
in  this  case  must  be  the  same.  I agree  with  what  I take  to  be  the 
view  of  the  Judicial  Committee  in  Cook  v.  Ricketson,  [1901]  A.C. 
588,  and  of  Mr.  Justice  Sargant  in  Metropolitan  Electric  Supply 
Co.  V.  London  County  Council,  [1919]  1 Ch.  357,  that  suspension 
means  an  annulment  of  the  rights  and  obligations  accruing  during 
the  suspension,  and  that  the  parties  for  the  time  being  are  in 
the  same  position  as  if  the  contract  did  not  exist. 

The  Board  made  an  order  on  the  27th  June,  1918,  but  followed 
it  up  by  another  order  dated  the  28th  November,  1918.  The 
effect  of  the  first  order  was  that  no  corporation,  etc.,  was  to 
distribute  or  consume  natural  gas  for  purposes  other  than  gas- 
engines,  special  processes,  steam-pumps,  and  exploration  for 
natural  gas;  that  meters  should  be  placed  on  the  service-pipes 
supplying  natural  gas  to  every  corporation,  etc.,  and  that  all 

9 — 47  O.L.R. 
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gas  consumed  should  be  charged  and  paid  for  on  the  basis  of  the 
quantity  consumed  and  not  at  a fiat  rate.  It  further  provided 
that  every  corporation,  etc.,  being  a consumer,  should  be  charged 
a rate  equal  to  the  highest  domestic  rate  charged  in  the  muni- 
cipality, irrespective  of  the  purpose  for  which  the  gas  was  used. 
The  later  order  of  November  recited  this  provision,  and  went  on 
to  say  that  in  Wallaceburg  that  rate  was  35  cents  per  1,000  cubic 
feet,  and  that,  in  view  of  the  large  quantities  of  natural  gas  being 
consumed  by  the  respondents  and  another  company,  both  in 
Wallaceburg,  it  seemed  just  and  reasonable  to  the  Board  that 
no  higher  rate  than  25  cents  per  1,000  cubic  feet  should  be  charged 
by  the  appellants  to  the  respondents  and  the  other  company. 
This  order  was  to  be  effective  from  the  previous  27th  June,  and 
directed  that  '^no  higher  rate  shall  be  charged  by  the  Northern 
Pipe  Line  Company  for  gas  supplied  to  the  Dominion  Sugar 
Company  . . . than  25  cents  per  thousand  cubic  feet,’^ 
and  that  ‘^all  necessary  adjustments  and  rebates  shall  be  made 
. . . in  respect  of  the  gas  supplied  heretofore  since  the  27th 

June,  1918,  in  order  to  make  the  charge  for  the  same  conformable 
to  this  order.” 

From  the  evidence  it  appears  that  the  respondents  were  very 
anxious  to  obtain  gas  in  large  quantities,  and  a great  deal  of 
correspondence  between  them  and  members  of  the  Government 
and  the  Board  took  place,  in  which  every  effort  was  made  to  have 
the  orders  relaxed. 

Permits,  as  appears  from  exhibit  13,  were  issued  by  the  Board 
to  the  respondents,  addressed  to  the  Union  Natural  Gas  Company, 
on  the  29th  June,  1918,  the  18th  July,  1918,  the  27th  August, 
1918,  the  3rd  December,  1918,  and  the  7th  January,  1919.  In 
no  case  is  the  price  fixed.  As  the  legislation  came  into  force  on 
the  6th  February,  1918,  and  the  earliest  permit  put  in,  that  of 
the  29th  June,  1918,  uses  these  words  ^^contihue  supply  of  gas,” 
it  is  clear  that  gas  had  been  supplied  previous  to  the  permits  which 
form  exhibit  13;  but,  so  far  as  this  case  is  concerned,  they  conimence 
with  that  permit. 

Before  the  27th  June,  1918,  no  evidence  shews  that  the  Board 
had  used  its  powers  to  fix  the  rate;  after  that  date,  however,  the 
conclusion  seems  inevitable  that  the  supply  was,  in  the  words 
of  the  Act,  ^‘a  sale  and  disposal”  on  the  one  side  and  a consumption 
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on  the  other  hand  of  natural  gas,  permitted,  controlled,  and 
regulated  by  the  Board.  The  price  fixed,  namely,  35  cents, 
would  govern  unless  the  order  of  November  reduced  it  to  the 
rate  of  25  cents.  It  is  to  be  noted  that  in  the  correspondence  put 
in,  while  objection  is  taken  to  the  reduction  in  the  supply  of  gas, 
there  is  no  protest  at  all  about  rates  and  no  request  for  any  hearing 
on  that  point. 

With  regard  to  the  proper  rate  to  be  charged,  as  none  of  the 
permits  provided  for  any  special  rate,  they  must  be  taken  to  have 
been  obtained  by  the  respondents  on  the  terms  of  the  order  of 
the  27th  June,  namely,  at  the  rate  of  35  cents  per  1,000  cubic 
feet.  The  order  of  November,  however,  is  clearly  in  ease  of 
that  position,  and  I think  its  proper  construction — and  indeed 
its  only  construction — is  that  it  reduced  the  rate  from  35  cents 
to  25  cents.  The  order  is  not  well  expressed,  and  it  was  urged 
that  the  words  “not  more  than”  indicated  a right  to  a lower  rate; 
but,  as  I view  it,  the  rate  must  be  fixed  by  the  Board,  and,  the 
Board  having  already^  determined  upon  35  cents,  the  special 
provision  that-  the  respondents  shall  not  be  charged  more  than 
25  cents  must  have  been  a relaxation  in  their  favour.  I think 
the  result  is  that  that  is  the  governing  rate  from  and  after  the 
27th  June,  1918.  This  rate  makes  the  charge  accord  with  the 
contention  put  forward  in  the  evidence  by  the  respondents,  that 
the  domestic  rate  was  25  cents  not  35  cents  per  1,000  cubic  feet. 

I am  unable  to  see  that  the  Public  Utilities  Act  is  in  any  sense 
apphcable. 

I think  the  judgment  appealed  from  should  be  reversed,  and 
that  there  should  be  judgment  upon  the  counterclaim  for  the 
appellants  for  the  amount  which,  calculating  the  gas  supplied  at 
25  cents  per  thousand  feet,  will  be  due  to  them,  less  the  amount 
already  paid  at  the  rate  of  12  cents  per  1,000  feet. 

A subsidiary  question  was  argued:  that  is,  as  to  the  right  of 
the  appellants  to  cut  off  the  gas  for  non-payment.  At  the  time 
this  threat  was  made,  the  orders  of  the  Board  were  operative,  and 
the  supply  was  being  given  pursuant  thereto.  Under  the  statute, 
any  person  who  refuses  or  neglects  to  obey  any  order  of  the  Board 
is  subject  to  a heavy  penalty,  and  the  act  of  turning  off  the  gas, 
when  it  was  being  supplied  pursuant  to  a permit  which  had  been 
obtained  for  the  supply,  would,  in  my  judgment,  have  been  an 
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offence  against  the  Act,  and  consequently  illegal.  For  that 
reason,  alone,  I think  the  respondents  were  justified  in  obtaining 
an  injunction  order,  and  should  have  the  costs  thereof. 


Appeal  allowed. 


[APPELLATE'  DIVISION.] 


Ballakd  V.  Money. 


Husband  and  Wife — Action  by  Husband  against  Seducer  of  Wife — Alienation 
of  Affection  Causing  Loss  of  Consortium — Cause  of  Action  apart  from 
Adultery — Jurisdiction  of  County  Court — County  Courts  Act,  sec.  21  {1) 
(b) — Evidence — Failure  to  Support  Claim  for  Loss  of  Consortium — Husband 
and  Wife  Living  together  when  Action  Commenced — Dismissal  of  Action — 
Appeal — Costs. 

The  plaintiff’s  wife  had  been,  during  his  absence  overseas,  guilty  of  adultery 
with  the  defendant.  Shortly  after  the  plaintiff’s  return  in  June,  1919, 
the  wife  confessed  her  misconduct,  notwithstanding  which  they  remained 
together  until  October  in  their  own  house,  and  were  so  living  when  this 
action  was  begun  in  a County  Court.  The  cause  of  action  alleged  was 
alienation  of  affection,  causing  loss  of  consortium: — 

Held,  that,  while  the  action  was  competent,  although  the  husband  and  wife 
were  living  together,  no  damages  for  the  loss  of  consortium,  which  was  the 
gist  of  the  action,  could  properly  be  awarded  upon  the  evidence  adduced, 
for  it  v/as  not  shewn  that  the  husband  had  lost  the  affection  of  his  wife  or 
had  been  deprived  of  her.  love,  services,  and  society;  and,  consequently, 
the  action  was  rightly  v/ithdrawn  from  the  jury,  though  not  upon  the 
ground  of  want  of  jurisdiction. 

The  evidence  suggesting  adultery  was  properly  disregarded,  as  the  County 
Court  was  not  competent  to  entertain  an  action  founded  upon  it:  County 
Courts  Act,  R.S.O.  1914,  ch.  59,  sec.  22  (1)  (6). 

Bannister  v.  Thompson  (1913-14),  29  O.L.R.  562,  32  O.L.R.  34,  followed  as 
to  the  law,  but  distinguished  upon  the  facts. 

Lellis  V.  Lambert  (1897),  24  A.R.  653,  referred  to. 

An  appeal  from  the  judgment  of  the  County  Court  of  the  County  of  York 
dismissing  the  action  was  dismissed,  but  the  defendant,  by  reason  of  his 
misconduct,  was  deprived  of  the  costs  of  the  appeal. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Widdifield, 
Jun.  Co.  C.J.,  dismissing  an  action,  brought  in  the  County  Court 
of  the  County  of  York,  to  recover  damages  for  the  alleged  aliena- 
tion by  the  defendant  of  the  affections  of  the  plaintiff’s  wife  while 
the  plaintiff  was  overseas  on  active  service. 

February  6.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 
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A.  C.  Heighington,  for  the  appellant,  argued  that  the  case 
should  not  have  been  taken  from  the  jury.  The  question  whether 
the  wife  had  been  enticed  away  was  for  the  jury,  and  they  should 
have  been  allowed  to  pass  upon  it.  There  was  evidence  of  aliena- 
tion of  affections,  even  though  the  man  and  wife  were  living 
together  at  the  time  of  the  issue  of  the  writ:  Bannister  v.  Thompson 
(1913-14),  29  O.L.R.  562,  15  D.L.R.  733,  32  O.L.R.  34,  20  D.L.R. 
512.  Though  loss  of  consortium  must  be  shewn  in  an  action  for 
ahenation,  it  is  sufficient  to  prove  a slight  loss.  A husband  is 
entitled  as  of  right  to  all  his  wife^s  consortium. 

J.  M.  Godfrey,  for  the  defendant,  respondent,  contended  that 
the  whole  action  of  ahenation  was  based  on  enticement  and  loss 
of  consortium.  This  was  an  action  for  criminal  conversation, 
because  that  is  the  only  action  that  can  be  sustained  where,  as 
here,  there  is  no  loss  of  consortium.  The  County  Court  had  no 
jurisdiction  to  entertain  an  action  for  criminal  conversation.* 
There  was  no  evidence  of  enticement  here,  and  so  an  action  for 
ahenation  would  not  lie,  as  was  decided  in  Lellis  v.  Lambert  (1897), 
24  A.R.  653.  See  also  Bailey  v.  King  (1900),  27  A.R.  703. 

Heighington,  in  reply,  referred  to  Mar  son  v.  Coulter  (1910),  3 
Sask.  L.R.  485. 

February  20.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A.: — ^Appeal  from  the  judgment  of  His  Honour  Judge 
Widdifield,  dated  the  19th  December,  1919,  whereby  the  ac^tion 
tried  before  him  was  withdrawn  from  the  jury  and  dismissed,  on 
the  ground  that  the  County  Court  had  no  jurisdiction. 

The  statement  of  claim  alleged  that,  during  the  appellant’s 
absence  overseas,  the  respondent,  on  different  occasions,  paid 
improper  attentions  to  the  appellant’s  wife,  the  result  of  which 
was  that  he  had  been  deprived  of  the  society  and  affection  of  his 
wife.  The  cause  of  action,  therefore,  was  limited  to  alienation  of 
affection,  causing  loss  of  consortium. 

The  appellant  and  his  wife  were  married  in  October,  1911, 
and  resided  together  until  he  went  overseas  on  the  23rd  March, 

*By  sec.  22  (1)  of  the  County  Courts  Act,  R.S.O.  1914,  ch.  59,  County 
Courts  have  jurisdiction  in: — 

(6)  Personal  actions,  except  actions  for  criminal  conversation  and  actions 
for  libel,  where  the  sum  claimed  does  not  exceed  $500. 
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1916.  He  returned  on  the  8th  June,  1919,  and  lived  with  his  wife 
until  the  6th  October,  1919,  when  he  turned  her  out.  This  action 
had  been  begun  on  the  20th  August,  1919,  some  time  before  this 
occurred. 

The  evidence  indicated 'that  adultery  had  been  committed  on 
several  occasions  between  the  wife  and  the  respondent  during  the 
husband’s  absence  in  France. 

It  appears  that  shortly  after  the  husband’s  return,  namely, 
on  the  28th  June,  1919,  the  wife  confessed  her  misconduct.  Not- 
withstanding this,  the  husband  and  wife  remained  together  after 
his  return  in  June,  1919,  until  October,  1919,  in  their  own  house, 
and  were  so  Hving  when  the  writ  was  issued. 

It  was  argued  for  the  respondent  that  this  was  in  truth  an 
action  for  criminal  conversation,  and,  being  such,  the  County 
Court  had  no  jurisdiction.  On  the  other  hand,  it  was  urged  on 
behalf  of  the  appellant  that  an  action  lay  for  the  ahenatiqn  of  the 
wife’s  affections  as  alleged  in  the  statement  of  claim,  whereby  he 
had  been  deprived  of  her  society  and  affection,  quite  apart  from 
any  cause  of  action  resting  upon  adultery,  and  notwithstanding 
the  fact  that  they  were  living  together  when  the  writ  was  issued. 

The  neat  point  has,  I think,  been  settled  for  this  Court  by  the 
case  of  Bannister  v.  Thompson,  29  O.L.R.  562,  15  D.L.R.  733, 
32  O.L.R.  34,  20  D.L.R.  512.  In  that  case  there  were  two  causes 
of  action  alleged:  (1)  enticing  away  and  (2)  alienating  the  affec- 
tions of  the  plaintiff’s  wife  by  the  defendant.  The  jury  found 
damages  under  both  heads,  and  declined  to  find  adultery.  Middle- 
ton,  J.,  who  tried  the  action,  held  that  the  husband  had  the  right 
to  recover  damages  against  the  defendant  for  any  misconduct 
which  deprived  him  of  the  love,  services,  and  society  of  his  wife, 
commonly  called  consortium,  notwithstanding  the  fact  that  they 
were  still  hving^together,  and  he  directed  judgment  to  be  entered 
for  the  amount  of  damages  found  by  the  jury  upon  the  second 
cause  of  action,  as  well  as  for  those  separately  assessed  as  to  entice- 
ment, which  consisted  of  occasional  absences  more  or  less  pro- 
longed. 

An  appeal  was  taken  to  this  Court,  on  thd  ground  that  no  such 
action  would  lie  where  the  wife  was  still  living  with  the  husband, 
and  where  the  jury  had  not  found  adultery.  This  Court,  however. 
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upheld  the  award  of  damages  for  alienation  which  had  resulted 
in  the  loss  of  the  wife’s  affection,  love,  services,  and  society,  but 
held  that  those  separately  assessed  for  enticement  should,  in  the 
circumstances  disclosed,  be  deemed  to  be  covered  by  the  amount 
awarded  for  the  second  cause  of  action. 

This  decision,  that  alienation  resulting  in  loss  of  consortium 
gives  a cause  of  action,  irrespective  of  separation  or  enticement 
followed  by  harbouring,  is  contrary  to  what  is  said  by  Osier,  J.A., 
in  Lellis  v.  Lambert,  24  A.R.  653,  and  to  the  decisions  in  a number 
of  American  cases,  in  one  of  which,  Houghton  v.  Rice  (1899),  54 
N.E.  Repr.  843,  the  Supreme  Judicial  Court  of  Massachusetts,  in 
appeal,  adopted  and  followed  that  case.  But  it  is  in  line  with 
Mr.  Bishop’s  view  (Bishop’s  New  Commentaries  on  Marriage, 
Divorce,  and  Separation,  vol.  1,  para.  1361),  where  he  says: — 

'“One  who  by  improper  means  alienates  a wife’s  affections  from 
her  husband,  though  she  neither  leave  him  nor  yield  her  person  to 
the  seducer,  injures  the  husband  in  that  to  which  he  is  entitled, 
brings  unhappiness  to  the  domestic  hearth,  renders  her  mere 
services  less  efficient  and  valuable,  and  inflicts  on  him  a damage 
in  the  nature  of  slander,  so  that  for  the  redress  of  his  wrong  an 
action  is  maintainable.” 

But,  notwithstanding  the  fact  that  such  an  action  will  lie, 
where,  as  here,  the  wife  was  hving  with  the  husband  when  the 
action  was  begun,  and  continued  to  live  with  him  until  a couple  of 
months  before  the  trial,  I think  the  case  fails  on  the  facts. 

There  is  no  evidence  that  the  husband  in  effect  lost  the  affec- 
tions of  his  wife  or  that  he  was  deprived  of  her  love,  services,  and 
society.  Indeed  in  her  own  evidence  she  speaks  of  him  as  if  she 
was  still  as  fond  of  him  as  before  he  went  away,  and  there  is  not  a 
suggestion  that  she  did  not  perform  her  wifely  duties  while  they 
lived  together  after  his  return.  The  only  wrong  which  the  hus- 
band suffered  was  caused  by  the  adultery  indicated  in  the  evidence; 
and,  when  he  finally  turned  her  out,  it  was  because  he  feared  a 
recurrence  of  the  wrong.  It  is  quite  probable  that  they  did  not 
live  very  happily  together.  She  says  that  on  one  occasion  he 
struck  her,  but  he  denies  this.  . Apart  from  that,  there  is  nothing 
to  throw  doubt  upon  the  fact  that  their  relations  were  the  ordinary 
ones  of  husband  and  wife  while  they  remained  together.  In  the 


App.  Div. 
1920 

Ballard 

V. 

Money. 

Hodgins,  J.A. 


136 

App.  Div. 
1920 

Ballard 

V. 

Money. 

Hodgins,  J.A. 


' ' - 'i 

ONTARIO  LAW  REPORTS.  [vol. 

Bannister  case,  the  wife,  while  living  under  her  husband’s  roof,  had 
entirely  ceased  to  discharge  any  wifely  function.  She  slept  in 
her  own  room,  locking  the  door.  She  refused  to  speak  to  her 
husband,  and  he  was  as  fully  deprived  of  her  consortium  as  if  she 
w^ere  living  in  a separate  building.  If  the  plaintiff  in  that  case  was 
entitled  to  succeed,  it  was  because,  while  living  with  her  husband, 
her  conduct  amounted  to  a complete  loss  of  his  wife’s  consortium, 
notwithstanding  that  they  lived  under  the  same  roof.  Here,  while 
an  action  for  the  ahenation  of  affections  is  competent  though  the 
husband  and  wife  are  living  together,  no  damages  for  the  loss  of 
consortium,  which  is  really  the  gist  of  the  action,  can  properly  be 
awarded  upon  the  evidence  adduced,  and  consequently  the  action 
was  rightly  withdrawn  from  the  jury,  though  not  upon  the  ground 
of  want  of  jurisdiction.  The  evidence  suggesting  adultery  was 
properly  disregarded,  as  the  Court  was  not  competent  to  entertain 
an  action  founded  upon  it. 

The  appeal  should  be  dismissed,  but  the  conduct  of  the  defend- 
ant warrants  depriving  him  of  the  costs  of  appeal. 

Appeal  dismissed  without  costs. 
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[APPELLATE  DIVISION.] 


Delory  v.  Guyett. 


Principal  and  Agent — Solicitor  Acting  for  Mortgagee — Authority  to  Receive 
Mortgage-money  from  Mortgagor — Payment  by  Unmarked  Cheque  of 
Mortgagor  to  Order  of  Solicitor — Deposit  of  Cheque  to  Solicitor’s  Credit 
in  Bank — Cheque  Drawn  by  Solicitor  Honoured  after  Advice  that  Mort- 
gagor’s Cheque  duly  Paid — Misappropriation  by  Solicitor  of  Money 
Credited  to  him — Payment  Made  to  him  before  Revocation  of  Authority — 
Payment  of  Mortgage-debt  to  Mortgagee. 

An  agent  authorised  to  receive  money  for  his  principal  may  not  receive  any- 
thing but  money;  but,  if  he  receives  a cheque  on  a bank,  and  the  amount 
of  the  cheque  is  paid  to  the  agent  before  his  authority  is  revoked,  that  is 
a good  payment  to  his  principal. 

Review  of  the  authorities.  . .a. 

The  defendant  held  a mortgage  made  by  the  plaintiff.  The  mortgage  had  been 
prepared  by  L.,  a solicitor;  and,  when  the  time  for  payment  came,  the 
defendant  directed  the  plaintiff  to  pay  the  mortgage-money  to  L.,  who  had 
possession  of  the  mortgage.  The  plaintiff  signed  a cheque  on  her  bank 
for  the  amount  owing  on  the  mortgage  and  the  cost  of  a discharge — 
$2,588.52.  The  cheque  was  made  payable  to  L.,  and  was  given  to  him. 
It  was  not  marked  by  the  bank  upon  which  it  was  drawn.  The  plaintiff 
asked  for  the  discharge,  and  L.  told  her  she  could  not  have  that  until  the 
cheque  was  paid.  L.  had  an  account  in  another  bank,  which  account  at  this 
time  had  a small  sum  at  itfe  credit,  but  not  sufficient  to  pay  a cheque  for  $1,060 
which  he  drew  on  the  same  day  upon  that  account.  On  the  same  day, 
also,  L.  deposited  the  plaintiff’s  cheque  to  the  credit  of  that  account,  and 
the  amount  of  it  was  placed  to  his  credit.  L.’s  bank,  however,  did  not 
treat  the  amount  of  the  plaintiff’s  cheque  as  available  to  be  drawn  against 
until  it  was  learned  that  there  were  funds  in  the  bank  upon  which  it  was 
drawn  to  meet  it.  This  was  learned  on  the  next  day,  and  L.’s  cheque  for 
$1,060  was  paid.  In  this  way  part  of  the  proceeds  of  the  plaintiff’s  cheque 
was  applied  to  pay  L.’s  cheque,  and  the  remainder  of  it  was  afterwards 
applied  by  L.  to  his  own  use : — 

Held  (Ferguson,  J.A.,  dissenting),  that  the  plaintiff’s  cheque  was  paid, 
and  when  it  was  paid  her  debt  to  the  defendant  was  discharged. 

Per  Meredith,  C.J.O.  : — What  L.  did  in  depositing  the  cheque  did  not 
transfer  it  for  value  to  his  bank  and  so  convert  it  to  his  own  use.  What 
he  did  was  to  deposit  it  as  so  much  cash  to  the  credit  of  his  account,  and 
what  his  bank  did  was  so  to  credit  it,  subject  to  the  cheque  being  honoured. 
The  bank  received  the  cheque  as  agent  of  L.  to  collect  it. 

Semble,  it  might  have  been  different  if  L.  had  drawn  cheques  on  his  bank, 
and  the  bank  had  honoured  them  on  the  faith  of  the  plaintiff’s  cheque 
being  good. 

Per  Magee,  J. A. : — Even  granting  that  the  plaintiff’s  cheque  was  held  for  her 
until  it  was  honoured,  and  the  money  placed  to  L.’s  credit  in  the  bank, 
the  moment  that  took  place  the  money  was  held  by  L.  for  the  defendant;  and, 
as  the  misapplication  of  the  money  by  honouring  L.’s  cheque  necessarily 
took  place  afterwards,  it  was  the  defendant’s  loss. 

Per  Ferguson,  J. A. : — L.  had  no  authority  to  receive  a cheque  as  payment. 
The  defendant  told  the  plaintiff  to  pay  L.;  that  meant  in  lawful  money 
of  Canada.  A bank  credit  and  lawful  money  of  Canada  are  different 
things.  Had  it  been  shewn  that  L.  received  lawful  money  of  Canada 
and  converted  it  to  his  own  use,  the  loss  would  have  been  the  defendant’s; 
but,  as  it  was  neither  alleged  nor  shewn  that  L.  ever  received  lawful  money 
of  Canada,  it  should  be  held  that  he  never  received  anything  for  the  defen- 
dant; and,  on  the  reasoning  of  Hine  Brothers  v.  Steamship  Insurance  Syndi- 
cate Limited  (1895),  72  L.T.R.  79,  the  loss  was  the  plaintiff’s. 

10 — 47  O.L.R. 


1919 
Mar.  17. 

1920 
Feb.  20. 
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Action  for  a declaration  that  a mortgage  made  by  the  plaintiff 
to  the  defendant  had  been  fully  paid  and  satisfied  and  for  an  order 
upon  the  defendant  to  discharge  the  mortgage  or  reconvey  the 
mortgaged  land. 


March  12  and  13,  1919.  The  action  was  tried  by  Lennox,  J., 
without  a jury,  at  a Toronto  sittings. 

Arthur  J.  Thomson,  for  the  plaintiff. 

T.  R.  Ferguson,  for  the  defendant. 


March  17.  Lennox,  J.: — This  is  a case  of  great  hardship 
arising  out  of  the  dishonesty  of  a solicitor.  It  matters  not  which 
way  the  decision  is,  it  results  in  a very  serious  loss  to  an  innocent 
person.  The  dangerous  agency  of  sympathy  can  play  no  part, 
for  I have  no  reason  to  believe  that  either  one  of  the  parties  can 
bear  the  loss  better  than, the  other;  and,  on  the  contrary,  I have  fair 
ground  to  infer  that  the  loss,  on  whichever  of  the  litigants  it  Jails, 
will  be  a very  severe  blow  indeed. 

The  plaintiff  is  a married  woffian,  residing  in  Hamilton;  she 
borrowed  $2,500  from  the  defendant  upon  a mortgage  of  her 
property  in  Toronto.  The  defendant  resides  in  Toronto  and  is  an 
employee  of  Brown  Brothers,  stationers,  carrying  on  business 
here.  When  the  plaintiff  wanted  to  effect  the  loan,  she,  upon  the 
suggestion  of  an  acquaintance,  applied  to  Mr.  Loftus,  a solicitor, 
with  whom  she  had  no  previous  acquaintance.  The  relations 
between  the  defendant  and  Loftus,  if  any,  previous  to  this  mort- 
gage transaction,  were  not  disclosed.  It.  is  a question  of  fact 
whether  the  defendant  was  in  the  habit  of  employing  Loftus  as  a 
solicitor  or  not,  and  the  fact  could  have  been  deposed  to  if  he 
desired  to  do  so,  and  thought  of  it.  The  mortgage  is  dated, 
the  execution  sworn  to,  and  the  mortgage  registered,  on  the  30th 
May,  1913.  It  was  prepared  in  the  office  of  Mr.  Loftus,  and  it  is 
perhaps  a reasonable  inference  that  the  title  was  searched  by  a 
sohcitor.  There  is  no  suggestion  that  any  solicitor  other  than  Mr. 
Loftus  was  engaged  by  either  party.  The  consideration-money 
was  paid  to  the  plaintiff  by  Loftus,  and  the  mortgage  and  title- 
deeds  left  with  him.  The  plaintiff  and  defendant  did  not  meet 
at  all.  I think  it  is  fair  to  conclude  that  at  this  time  Loftus  was 
the  sohcitor  of  both  parties.  There  is  no  ground  for  inferring  that 
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in  this  transaction  Loftus  continued  to  be  the  sohcitor  of  either 
party  after  the  loan  was  completed;  and,  as  I said,  there  is  no 
evidence  either  way  as  to  other  transactions  between  Loftus  and 
the  defendant.  The  plaintiff  at  the  time  obtained  the  defendant’s 
house-address  from  Loftus,  and  the  defendant  then,  or  at  all 
events  before  the  27th  May,  1918,  obtained  the  mortgage  and 
other  papers.  During  the  currency  of  the  mortgage  the  plaintiff 
regularly  remitted  the  interest  from  time  to  time  falHng  due  upon 
the  mortgage,  by  her  cheque  payable  in  Hamilton. 

About  a month  before  the  principal  money  became  due,  the 
plaintiff  wrote  the  defendant  saying  that  s]ie  might  not  be  able 
to  have  the  money  exactly  at  the  date  of  maturity,  and  asking  if, 
in  that  event,  she  could  have  a brief  extension  of  time.  She  says 
she  enclosed  a stamped — 'and  I think  addressed — ^envelope  for 
reply.  She  got  no  answer.  The  defendant  says  he  got  the  letter, 
but  no  envelope,  and  that  he  instructed  Loftus  to  answer  it. 
The  circumstance  is  not  important  except  perhaps  as  a slight 
indication  that  the  defendant  was  disposed  to  leave  the  closing  up 
of  the  loan  to  Mr.  Loftus.  It  may  not  have  meant  that.  At 
best  it  is  an  equivocal  action,  and  the  most  that  can  be  argued  is 
that  it  assists  in  interpreting  what  the  defendant  really  intended 
the  plaintiff  to  do  when  payment  of  the  mortgage  was  subsequently 
discussed  between  the  plaintiff  and  defendant  by  telephone. 
I think  a stamped  envelope  was  enclosed  by  the  plaintiff  in  her 
letter  to  the  defendant,  as  she  says. 

On  the  27th  May,  1918,  the  plaintiff  called  the  defendant  on 
the  long  distance  telephone,  and  she  says  she  talked  to  him  at 
his  house.  The  call  was  put  in  by  her  daughter,  and  she  only  took 
the  receiver  when  he  was  announced  to  be  on  the  line.  The 
defendant  says  his  wife  answered,  and  that  he  was  connected 
where  he  was  working,  at  Brown  Brothers’  place  of  business. 
His  wife  did  not  give  evidence,  and  it  may  be  as  the  defendant 
says,  but  it  is  not  a contradiction  of  the  plaintiff,  as,  unless  he 
told  her,  she  would  not  know  where  he  was  speaking  from.  The 
plaintiff’s  account  of  the  telephone  conversation  was  in  substance: 
“I  ’phoned  the  defendant  on  Monday  the  27th  May,  1918,  that 
I was  prepared  to  pay  off  the  mortgage  and  would  go  down  on 
Wednesday  morning  by  the  8.35  train,  and  asked  him  to  meet  me. 
He  said  he  was  very  busy,  but  to  come  down  and  pay  the  money 
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to  Loftus.  I repeated,  ‘Pay  the  money  to  Mr.  Loftus,^  and  he 
said,  ‘Yes,  for  I’ll  send  Mrs.  Guyett  over  with  the  mortgage  and 
deed.’  I said,  ‘I  will  go  direct  from  the  train  to  the  lawyer’s 
office,’  and  I went  accordingly.” 

The  plaintiff’s  daughter  was  to  go  with  her  mother  to  Toronto, 
and  listened  to  the  Hamilton  end  of  the  telephone  conversation. 
She  corroborates  her  mother.  The  defendant  in  substance  says: 
“She  said  she  was  coming  to  pay  off  the  mortgage  on  Wednesday. 
Would  I meet  her?  I said  I could  not.  She  said,  ‘Will  I pay  it 
or  will  it  do  to  pay  it  to  Mr.  Loftus?’  I said  ‘I  guess  so.’  That’s 
all.  ^I  called  up  Mr.  Loftus  and  sent  the  papers  to  him  by  my 
wife.”  On  cross-examination  he  said:  “She  wanted  to  make  an 

appointment  with  me  to  pay  off  the  mortgage.  She  asked  if  it 
would  be  all  right  to  pay  it  to  Mr.  Loftus,  and  I said,  ‘I  guess  so.’” 

The  parties  substantially  agree  as  to  all  that  is  important. 
They  differ  a Kttle  as  to  how  the  name  of  Mr.  Loftus  was  intro- 
duced. I think  they  were  both  honest  in  their  statements;  but, 
even  aside  from  the  corroboration  of  the  plaintiff’s  evidence  by 
her  daughter,  I have  more  confidence  in  the  verbal  accuracy  of 
the  plaintiff  than  of  the  defendant. 

The  plaintiff  at  the  time  appointed  went  to  Mr.  Loftus’s 
office,  accompanied  by  her  daughter,  found  the  papers  in  his 
hands  as  arranged,  and  paid  the  principal  money  and  interest 
owing  on  the  mortgage,  the  costs  of  exchange  and  of  the  discharge, 
by  her  cheque,  payable  in  Hamilton.  The  soHcitor  then  gave  her 
the  deed,  mortgage,  and  insurance  policy — the  latter  endorsed  by 
Mr.  Loftus.  She  then  said,  “What  about  the  discharge?”  and 
was  told  that  the  discharge  is  not  given  until  the  cheque  is  paid, 
and  it  will  be  sent  on.  The  cheque  was  made  payable  to  Loftus, 
who  filled  it  up.  He  put  it  into  the  bank  that  day,  and  it  was 
entered  in  his  account.  It  is  spoken  of  as  “a  deposit”  as  dis- 
tinguished from  a collection,  if  that  makes  any  difference,  but 
the  banker  endorsed  it  “not  cleared  yet,”  and  refused  to  allow 
it  to  bd  drawn  upon  until  advised  that  the  cheque  was  paid  next 
day. 

Mr.  Ferguson  very  strenuously  argued  that,  if  the  defendant 
directed  that  the  money  be  paid  to  Loftus,  yet  Loftus  was  only 
the  defendant’s  agent  to  receive  money,  and  a cheque  is  not 
money,  distinguishing  between  the  effect  of  payment  in  cash  and 
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something  as  a substitute,  and  referred  to  a great  many  author- 
ities; but  the  money  was  paid,  and  whether  on  Wednesday  or 
Thursday  is  of  no  consequence. 

With  deference,  I cannot  see  that  the  cases  rehed  upon  are 
in  point.  Barker  v.  Greenwood  (1837),  2 Y.  & C.  Ex.  414,  and 
Bridges  v.  Garrett  (1869),  L.R.  4 C.P.  580,  are  cases  where  the 
agent  accepted  the  set-off  of  claims.  Blumherg  v.  Life  Interests  and 
Reversionary  Securities  Corporation,  [1897]  1 Ch.  171,  is  a case 
of  tendering  a cheque  instead  of  money.  In  Sykes  v.  Giles  (1839), 
5 M.  & W.  645,  Hine  Brothers  v.  Steamship  Insurance  Syndicate 
Limited  (1895),  72  L.T.R.  79,  and  Williarns  v.  Evans  (1866), 
L.R.l  Q.B.  352,  agents  authorised  to  act  on  a cash  basis  took 
biUs  of  exchange,  and  the  attempt  was  to  throw  the  incidental 
loss  upon  the  principal. 

These  cases  all  turn  upon  principles  not  presented  in  this 
action.  The  plaintiff’s  cheque  did  not  per  se  amount  to 
payment,  and,  if  dishonoured,  a discharge,  whether  given  by 
the  defendant  or  an  agent,  would  not  reheve  the  land  of 
its  burden  as  between  the  mortgagor  and  mortgagee,  whatever 
effect  it  might  have  as  to  innocent  third  parties,  by  way  of  estoppel. 
Neither  do  I think  that  the  inclusion  of  the  costs  of  exchange  and 
the  fee  for  the  discharge  of  the  mortgage  alters  the  situation.  All 
the  cases  recognise  that  the  usual  course  of  business  may  be 
followed.  The  payment  was  made  as  it  had  always  been  made 
before,  and  it  was  reasonable  for  the  defendant  to  expect  that  it 
would  be  made  in  this  instance  as  it  had  always  been  made.  If 
he  desired  that  the  cheque  be  made  payable  to  his  own  order,  he 
had  only  to  say  so.  He  knew  she  was  coming  to  pay  off  the  mort- 
gage, he  told  her  to  come,  and  said  it  would  be  aU  right  to  pay  it  to 
Mr.  Loftus.  He  sent  down  the  papers  in  consequence,  as  he  said 
he  would  do,  and  knew  that  she  would  not  get  a discharge  imme- 
diately, for  he  had  not  signed  one.  The  money  was  paid  on 
Thursday,  and  if  paid  on  Wednesday  the  only  effect  would  have 
been  to  enable  Mr.  Loftus  to  appropriate  it  a few  hours  earher 
than  he  did.  It  is  a hard  case  either  way.  Both  parties  were 
very  slow  to  act  afterwards,  but  by  the  time  the  plaintiff  would 
reasonably  have  been  put  upon  inquiry  the  money  was  irre- 
trievably lost.  It  is  possible  that  if  the  defendant  had  followed 
up  his  inquiries  on  the  29th,  or  even  the  next  day,  and  insisted 
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Upon  his  money  or  the  return  of  his  papers,  the  excuses  of  Mr. 
Loftus,  whatever  they  were,  would  have  been  exposed  in  time, 
and  the  money  might  not  have  been  lost;  but  this  does  not  decide 
anything.  The  question  is,  in  what  was  done  was  Mr.  Loftus, 
on  the  facts,  the  ostensible  agent  of  the  defendant,  was  he  held 
out  as  the  defendant’s  agent  to  receive  the  money?  Halsbury’s 
Laws  of  England,  vol.  1,  p.  158,  para.  346.  I think  he  was,  and 
the  defendant  is  estopped  from  disputing  it. 

I would  feel  better  satisfied  if  I could  find  justification  for 
leaving  each  party  to  pay  his  and'  her  own  costs.  If  the  delay 
of  the  plaintiff  in  inquiring  about  the  discharge- — although  the 
discharge  is  for  the  protection  of  the  mortgagor  only — had  pre- 
judiced the  defendant,  I would  think  this  a justification,  but  it 
did  not. 

There  will  be  judgment  for  the  plaintiff  in  the  terms  of  the 
prayer  in  the  statement  of  claim,  and  with  costs  if  demanded. 
They  should  not  be  insisted  upon. 

The  defendant  appealed  from  the  judgment  of  Lennox,  J. 

January  23,  1920.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaeen,  Magee,  Hodgins,  and  Ferguson,  JJ.  A. 

Ferguson,  for  the  appellant,  argued  that  payment  by  cheque 
was  not  authorised.  In  any  event  delivery  to  the  solicitor 
of  an  immarked  cheque  to  his  order  was  not  payment,  even 
though  the  solicitor  was  the  defendant’s  agent  to  receive  payment 
of  the  moneys  in  question.  In  order  to  constitute  payment,  the 
plaintiff  must  have  handed  the  soficitor  cash:  Bridges  v.  Garrett 
(1869-70),  L.R.  4 C.P.  580,  at  p.  588,  L.R.  5 C.P.  451;  Hine 
Brothers  v.  Steamship  Insurance  Syndicate  Limited,  72  L.T.R.  79; 
Barker  v.  Greenwood,  2 Y.  & C.  Ex.  414;  Pearson  v.  Scott  (1878), 
9 Ch.  D.  198;  Coupe  y.  Colly er  (1890),  62  L.T.R.  927,  at  p.  928; 
Wrout  V.  Dawes  (1858),  25  Beav.  369;  Halsbury’s  Laws  of  England, 
vol.  26,  p.  745,  para.  1235;  Blumberg  v.  Life  Interests  and  Rever- 
sionary Securities  Corporation,  [1897]  1 Ch.  171.  The  soficitor 
converted  the  moneys  paid  to  him  by  the  plaintiff  to  his  own  use 
when  he  was  acting  within  the  scope  of  his  authority  to  cash  the 
cheque. 

Thomson,  for  the  plaintiff,  respondent,  denie  that  the  soficitor 
had  converted  the  moneys  to  his  own  use.  The  cheque  was  not 
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discounted.  The  solicitor  was  the  agent  of  the  defendant  to 
receive  pa>Tnent;  and,  as  the  cheque  was  paid  to  the  soHcitor 
before  his  authority  was  revoked,  the  handing  of  the  cheque 
to  him  was  payment:  Pape  v.  Westacott,  [1894]  1 Q.B.  272; 
Walker  v.  Barker  (1900),  16  Times  L.R.  393.  The  payment  was 
in  fact  made  to  the  Bank  of  Ottawa  as  agent  for  Loftus. 

Ferguson,  in  reply. 

February  20.  Meredith,  C.J.O.: — This  is  an  appeal  by  the 
defendant  from  the  judgment  dated  the  17th  Mkrch,  1919,  which 
was  directed  to  be  entered  by  Lennox,  J.,  after  the  trial  before 
him,  sitting  without  a jury,  at  Toronto,  on  the  12th  and  13th  of 
that  month. 

The  case  was  ably  argued  on  both  sides,  and  we  have  to  deter- 
mine on  which  of  two  innocent  persons,  neither  of  whom  is  well 
able  to  bear  it,  the  loss  sustained  by  the  dishonesty  of  a soHcitor 
must  fall. 

The  appellant  held;  a mortgage  made  by  the  respondent  on 
property  in  Hamilton  which  she  owned,  and  she  Hved  in  that  city. 
The  mortgage  had  been  prepared  by  the  solicitor,  Loftus  by  name; 
and,  being  desirous  of  paying  it  off,  the  respondent  came  to 
Toronto  and  went  to  the  office  of  Loftus,  where  she  expected  to 
meet  the  appellant.  Communication  was  had  with  him,  but  he 
was  unable  to  come  to  the  office,  and,  being  asked  what  the 
respondent  was  to  do  with  the  money  she  desired  to  pay  to  him, 
he  directed  her  to  pay  it  to  Loftus,  which  she  did.  Loftus  had 
possession  of  the  mortgage,  and  the  respondent  signed  a cheque 
on  her  banker  in  Hamilton  for  the  amount  owing  on  the  mortgage 
and  the  cost  of  the  discharge.  The  cheque  was  drawn  by  Loftus, 
and  was  made  payable  to  him,  and  was  given  to  him.  Loftus’s 
bank-account  at  this  time  had  a small  sum  at  his  credit,  but  not 
sufficient  to  pay  a cheque  for  $1,060,  which  he  drew  on  the  day  on 
which  the  deposit  of  the  cheque  was  made.  There  is  no  doubt, 
I think,  that  Loftus  intended  to  use  the  proceeds  of  the  cheque 
or  part  of  it  for  his  own  purposes.  It  was  deposited  with  his 
banker  on  the  29th  _May,  1918,  and  placed  to  his  credit.  The 
banker,  however,  did  not  treat  the  amount  as  available  to  be 
drawn  against  until  it  was  learned  that  there  were  funds  in  the 
bank  on  which  it  was  drawn  to  meet  it.  This  was  learned  on  the 
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day  following  the  making  of  the  deposit,  and  then  the  amount 
credited  to  Loftus’s  account  became  available  to  be  drawn  on  by 
him,  and  the  cheque  that  he  drew,  having  been  again  presented, 
was  paid.  In  this  way  part  of  the  proceeds  of  the  respondent’s 
cheque  was  apphed  to  pay  this  cheque,  and  the  remainder  of  it 
was  afterwards  apphed  by  Loftus  to  his  own  use. 

The  result  of  the  appeal  depends  entirely  upon  a question  of 
fact.  The  law  to  be  applied  is  clear,  I think.  There  is  no  doubt 
that  an  agent  authorised  to  receive  money  for  his  principal  may 
not  receive  anything  but  money;  but  it  is  equally  clear  that,  if  he 
receives  a cheque  on  a bank,  and  the  cheque  is  paid  to  the  agent 
before  his  authority  is  revoked,  that  is  a good  payment  to  his 
principal. 

In  Williams  v.  Evans,  L.R.  1 Q.B.  352,  an  auctioneer  had 
taken  a bill  of  exchange  for  the  deposit,  and  it  was  held  that  he 
had  no  authority  to  receive  payment  in  this  way,  but  in  delivering 
the  judgment  of  the  Court  Blackburn,  J.,  said: — 

‘‘If  the  bill  had  become  due  and  been  paid  before  the  authority 
of  the  auctioneer  had  been  revoked,  it  would  have  amounted  to 
much  the  same  thing  as  cash.” 

In  Bridges  v.  Garrett,  L.R.  5 C.P.  451,  at  p.  454,  Cockbm-n, 
C.J.,  after  saying  that  where  an  agent  is  authorised  to  receive 
money  for  his  principal  he  must  receive  it  in  money,  added: — 

“If,  however,  payment  is  made  by  cheque,  and  the  cheque  is 
duly  honoured,  that  is  a payment  in  cash.”  * 

There  is  nothing  in  Pape  v.  Westacott,  [1894]  1 Q.B.  272,  to  cast 
doubt  upon  these  statements  of  the  law;  on  the  contrary,  Lindley, 
L.J.,  referring  to  Bridges  v.  Garrett,  said  (p.  279) : — 

“The  whole  question  there  turns  upon  the  cheque  being  cashed; 
but  if  it  is  cashed  it  is  a mere  piece  of  machinery.” 

Walker  v.  Barker,  16  Times  L.R.  393,  is  to  the  same  effect. 

On  the  facts  of  this  case,  the  proper  conclusion  is,  I think,  that 
the  respondent’s  cheque  was  paid,  and  when  it  was  paid  her  debt 
to  the  appellant  was  discharged. 

I do  not  think  that  what  Loftus  did  in  depositing  the  cheque 
transferred  it  for  value  to  the  banker  and  so  converted  it  to  his 
own  use.  It  appears  to  me  that  what  he  did  was  to  deposit  it  as 
so  much  cash  to  the  credit  of  his  account,  and  what  the  bank  did 
was  so  to  credit  it,  subject  to  the  cheque  being  honoured  when  it 
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should  be  presented  for  payment.  It  was,  as  I view  it,  an  ordinary, 
everyday  transaction,  and  in  the  circumstances  of  this  case  the 
bank  received  the  cheque  as  agent  of  Loftus  to  collect  it.  It 
might  have  been  different  if  Loftus  had  drawn  cheques  on  his 
banker,  and  the  banker  had  honoured  them  on  the  faith  of  the 
cheque  being  good;  but  it  is  unnecessary  to  decide  what  the 
result  would  have  been  if  that  had  been  the  state  of  facts. 

I would  dismiss  the  appeal  with  costs. 

Maclaren  and  Hodgins,  JJ.A.,  agreed  with  Meredith, 

C.J.O. 

Magee,  J.A.: — I agree  with  the  reasons  and  conclusion  of  my 
Lord  the  Chief  Justice. 

The  question  seems  to  me  to  be  entirely  one  of  fact  and  agency. 
The  defendant  told  the  plaintiff  to  pay  Loftus.  It  is  conceded 
that  at  least  Loftus  had  authority  to  receive  cash.  Had  he 
received  cash,  it  would  have  been  the  natural  and  proper  course 
to  have  deposited  that  in  the  bank.  He  could  have  misapplied  it. 
The  defendant  was  not  guarding  himself  against  that  in  giving 
instructions  to  pay  him.  Having  received,  instead  of  cash,  a 
cheque,  he  puts  that  in  the  bank,  which  would  be  the  natural  and 
proper  .course. 

The  so-called  deposit  of  the  cheque  in  the  bank  was  not  a 
discounting  of  it.  The  bank  placed  no  money  at  his  disposal  by 
reason  of  its  receipt  of  the  cheque,  and  did  not  do  so  until  it 
learned  of  the  cheque  being  paid.  The  credit  of  the  amount  in 
his  account,  without  the  intention  of  paying  it  to  him  or  his  order, 
was  only  a matter  of  temporary  bookkeeping,  such  as  occurs 
hourly,  and  one  might  say  necessarily  with  all  cheques  received 
by  banks.  Not  being  willing  to  pay  him  the  money  for  it  in 
advance  of  knowledge  that  it  was  honoured,  the  bank  held  it  only 
for  him.  Whether  it  was  entered  by  the  bank  among  bills  for 
collection — a very  unlikely  course — ^or  not,  makes  no  difference, 
the  fact  being  that  it  really  was  only  for  collection.  On  the 
following  day  the  cheque  was  honoured,  and  the  money  became 
unconditionally  subject  to  his  order  in  his  bank-account,  just  as  if 
he  had  received  cash  and  deposited  it.  Being  there  subject  to 
his  order  and  by  his  own  act,  it  was  as  much  received  by  him  as  if 
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still  in  his  own  hands.  The  outstanding  cheque  which  he  had 
given  did  not  operate  as  an  assignment  pro  tanto  of  the  money  at 
his  credit;  as  has  often  been  held.  Up  till  the  moment  of  payment 
of  that  cheque  by  his  bankers,  he  could  have  stopped  payment. 
The  fact  of  it  not  being  stopped  and  of  his  allowing  it  to  be  paid 
out  of  the  proceeds  of  the  respondent’s  cheque,  may  have  been  a 
misapplication  of  the  fund,  but  it  was  a misapplication  after  the 
respondent  had  done  her  part  completely,  and  complied  with  the 
terms  of  his  agency.  In  Hine  Brothers  v.  Steamship  Insurance 
Syndicate  Limited,  72  L.T.R.  79,  Lord  Esher  said  (p.  82) : — 

‘‘If  within  the  proper  time  the  broker  was  to  receive  a cheque 
upon  a banker,  payable  on  demand  by  his  taking  it  to  a banker, 
and  if  he  takes  it  to  a banker  and  gets  paid  in  cash,  according  to 
the  custom,  not  of  brokers  alone,  but  of  all  people  of  business, 
and  even  those  who  are  not  in  business,  it  is  accounted  as  cash.” 
Bruce,  J.,  said  (p.  80)  that  there  was  a wide  difference  between  the 
discount  of  a bill  and  the  payment  of  a cheque. 

It  is,  perhaps,  possible  that,  having  given  an  unmarked  cheque 
to  an  agent  of  the  appellant,  who  was  not  authorised  to  receive  an 
unmarked  one,  the  respondent  might  be  entitled  to  demand  it 
back  from  him,  and  that  he  could  not  properly  refuse  by  saying 
he  now  held  it  for  the  appellant,  who  had  not  authorised  him. 
But,  even  if  we  grant  that  the  cheque  was  held  for  the  respondent 
until  it  was  honoured,  and  the  money  placed  to  Loftus’s  credit 
in  the  bank,  the  moment  that  took  place  the  moneys  were  held  by 
him  for  the  appellant;  and,  as  the  misapphcation  of  them  by 
honouring  his  cheque  necessarily  took  place  afterwards,  it  was  the 
appellant’s  loss. 

I do  not,  however,  consider  that  he  had  not  authority  to  receive 
a cheque  marked  or  unmarked  in  the  sense  of  receiving  it  to  have 
it  cashed  or  to  deliver  it  to  the  appellant.  Until  marked  or  cashed 
it  might  not  operate  in  favour  of  the  respondent  as  satisfaction 
of  the  mortgage-debt  any  more  than  if  given  to  the  appellant 
himself,  but  none  the  less  it  would  be  held  by  Loftus  for  the 
appellant  with  the  Hke  effect  as  if  held  by  the  appellant  himself, 
and  could  be  demanded  by  .the  appellant  from  him,  and  could  not 
be  demanded  back  by  the  respondent. 

I would  dismiss  the  appeal. 
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Ferguson,  J.A.  (dissenting) : — 'This  is  an  appeal  by  the 
defendant  from  a judgment  of  Lennox,  J.,  dated  the  17th  March, 
1919,  whereby  he  declared  that  a mortgage  given  by  the  plaintiff 
to  the  defendant  had  been  fully  paid  and  satisfied  and  should  be 
discharged. 

The  mortgage  is  dated  the  30th  May,  1913,  and  was  given  to 
secure  repayment  of  a loan  of  $2,500  and  interest,  the  principal  to 
become  due  and  be  paid  in  lawful  money  of  Canada  on  the  30th 
May,  1918. 

The  plaintiff  resides  in  Hamilton  and  the  defendant  in  Toronto. 

On  the  27th  May,  1918,  the  plaintiff  called  the  defendant 
on  the  long  distance  telephone,  and  her  account  of  the  conversation 
which  resulted  reads: — • 

^‘Q.  I would  like  you  to  tell  me  the  conversation  between 
yourself  and  Mr.  Guyett  over  the  long  distance  telephone  on  the 
27th  of  May?  A.  I long  distanced  ’phoned  him.  I said  I had 
got  the  money  and  I was  ready  to  come  down  and  pay  off  the 
mortgage,  and  also  the  last  six  months’  interest.  I said,  ‘Will  you 
meet  me  at  the  lawyer’s  office,  or  where  will  you  meet  me?’  He 
said:  ‘Well,  I am  very  busy  now.  We  are  shorthanded  for  men, 
which  makes  it  hard  for  me  to  get  off.  I don’t  think  it  will  be 
necessary  for  me  to  be  there.  You  can  come  on  down  and  pay 
Mr.  Loftus.’  I repeated  it  after  him.  I said,  ‘Pay  Mr.  Loftus?’ 
He  said:  ‘Yes,  for  I will  send  Mrs.  Guyett  over  with  the  mortgage 
and  the  deed.’  Then  I told  him  I would  leave  on  the  Wednesday. 

‘^His  Lordship:  He  said  he  was  very  busy  and  could  not  get 
away.  What  else?  A.  He  said  to  come  on  down  to  pay  Mr. 
Loftus. 

“Q.  What  else?  Something  about  sending  papers  in?  A.  I 
said,  ‘Pay  Mr.  Loftus?’  He  said:  ‘Yes,  I will  send  Mrs.  Guyett 
over  with  the  mortgage  and  the  deed.’ 

“Mr.  Thomson:  Q.  Go  on.  A.  I told  him  what  train  I was 
coming  on.  I said  I would  come  on  Wednesday  at  8.35  on  the 
C.P.R.  I said,  ‘I  will  go  right  from  the  station  to  the  lawyer’s 
office.’” 

The  plaintiff  came  to  Toronto  on  the  day  agreed  upon,  gave 
Loftus  an  unmarked  cheque  drawn  on  the  Bank  of  Montreal, 
Hamilton  branch,  and  received  from  him  the  deed,  mortgage,  and 
insurance  policy;  she  asked  for  a discharge  of  the  mortgage,  but 


App.  Div. 
1920 

Delory 

V. 

Guyett. 
Ferguson,  J.A. 


148 

App.  riv. 
1920 

Deloey 

V. 

Gtjyett. 

Ferguson,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

did  not  receive  it.  She  explains  why  at  pages  19  and  20  of  the 
stenographer’s  report  of  the  evidence: — 

When  you  came  here  the  purpose  was  to  pay  your  money 
and  get  a discharge  of  your  mortgage?  A.  Yes,  sir. 

“Q.  Mr.  Loftus  took  this  piece  of  paper  which  was  blank, 
exhibit  2,  from  you?  A.  Yes. 

‘‘Q.  And  he  wrote  it  out?  A.  Yes. 

“Q.  Then  he  asked  you  to  sign  it,  and  you  signed  it,  and  you 
said  to  him,  ‘What  about  the  discharge?’  A.  Yes,  sir. 

“Q.  He  didn’t  hand  you  the  discharge  because  he  said — ^what 
is  it?  A.  ‘We  never  discharge  a mortgage  until  we  get  the  cheque 
cashed.  The  cheque  has  to  be  cashed  first.’  I thought  that  was 
the  law. 

“Q.  The  cheque  had  to  be  cashed?  A.  Yes, 

“Q.  You  left  this  order  on  your  bank  at  Hamilton  with  Mr. 
Loftus,  payable  to  him,  upon  the  understanding  that  you  would 
get  your  discharge  when  your  cheque  w^as  paid?  A.  Yes. 

“Q,  You  understood  Mr.  Loftus  when  he  received  the  amount 
of  your  cheque^ — this  cheque  was  to  him?  A.  Yes,  sir. 

“Q.  When  he  received  the  amount  of  your  cheque,  which 
included  his  charges  as  well  as  the  amount  of  the  mortgage- 
moneys,  he  would  give  you  your  discharge?  A.  Yes.  He  said 
so. 

“Q.  He  said  he  would?  A.  Yes. 

“Q.  Upon  that  understanding  you  left  him  this  cheque? 
A.  Yes.” 

On  the  day  he  received  it,  Loftus  endorsed  and  deposited  the 
cheque  in  his  bank,  and  the  bank  gave  him  credit  in  his  current 
account  for  the  face-value  thereof,  less  $3  charges  (see  exhibits 
6,  7,  and  8).  The  transaction  between  the  bank  and  Loftus  is 
told  by  the  witness  Tierney  at  pp.  41,  42,  46.  He  says: — 

“Q.  You  are  a clerk  from  the  Bank  of  Ottawa,  Toronto? 
A.  Yes. 

“Q.  What  is  your  position  there?  A.  A,  to  L.  ledger-keeper. 

“Q.  Did  J.  T.  Loftus  keep  an  account  in  your  bank?  A.  Yes. 

“Q.  During  1917  and  1918?  A.  Yes. 

“Q.  I shew  you  exhibit  2,  which  purports  to  be  a cheque  for 
$2,588.52.  Correct?  A.  Yes,  sir. 

“Q.  Whose  endorsement  is  on  the  back  of  that  cheque? 
A.  J.  T.  Loftus. 
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You  know  Mr.  Loftus’s  signature  as  the  ledger-keeper 
there?  A.  Yes,  sir. 

“Q.  Is  this  Mr.  Loftus’s  bank-book  I produce  to  you  (shew- 
ing)? A.  Yes. 

“Q.  Does  it  shew  the  account  during  1918,  including  the 
month  of  May?  A.  Yes,  sir. 

“Q.  Will  you  look  at  the  book  and  see  if  he  deposited  that 
cheque,  exhibit  2,  in  his  own  bank-account  in  your  bank?  A.  Yes, 
sir. 

On  what  date?  A.  On  the  29th  of  May,  1918. 

“Q.  That  is  the  date  of  the  cheque.  He  deposited  that 
cheque  to  his  own  account?  A.  Yes,  sir. 

‘‘Q.  In  connection  with  that,  is  this  (shewing)  the  deposit- 
shp?  A.  Yes,  sir.^’ 

(Exhibit  6,  bank-book  of  Mr.  Loftus — exhibit  7,  deposit-shp.) 

‘‘Q.  If  this  cheque  had  come  to  your  office  as  a collection, 
would  it  have  reached  this  bank-account  of  Loftus  at  all,  or  gone 
into  this  bank-account?^  A.  No,  sir. 

‘‘Mr.  Thomson:  I don’t  understand  the  question. 

“His  Lordship:  Neither  do  I. 

“Mr.  Ferguson:  He  says  it  came  in  there  not  as  a collection 
but  as  a deposit  to  this  account. 

“Q.  The  cheque,  exhibit  2,  if  it  had  come  as  a collection  to 
your  bank,  what  course  would  it  have  taken  instead  of  the  one 
you  have  indicated  here?  A.  It  would  have  gone  through  the 
collection  department,  and  would  not  have  been  put  to  Mr. 
Loftus’s  account  until  it  was  paid  in  Hamilton  and  the  funds 
remitted  back  to  us. 

“Q.  As  a collection?  A.  Yes. 

“Mr.  Thomson:  You  hardly  need  expert  evidence  on  that. 

“Mr.  Ferguson:  Instead  of  that  we  have  that  deposited  to  his 
account  there  as  his  own  money. 

“His  Lordship:  Q.  You  gave  him  credit  for  that  amount 
although  you  didn’t  know  whether  that  cheque  was  worth  any- 
thing or  not?  A.  Yes,  sir.” 

Page  46 : — 

“His  Lordship:  Q.  Virtually  you  had  it  for  collection,  you 
did  not  give  him  any  Hberty  to  draw  on  it  until  yoii  got  the  money? 
A.  We  never  gave  Loftus  any  liberty  to  draw  until  we  knew  his 
cheques  were  paid. 
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‘‘Q.  So  it  was  not  effective  until  you  got  word  from  Hamilton? 
A.  Until  we  got  word  from  Hamilton  it  was  paid.” 

On  the  same  day  as  he  received  the  credit,  Loftus  issued 
cheques  against  it;  one  of  these,  calling  for  a payment  of  $1,060, 
was  presented  to  the  Bank  of  Ottawa  on  the  29th  May,  but  was 
not  paid  until  after  the  bank  had,  on  the  30th  May,  telephoned  to 
Hamilton  and  had  been  informed  that  the  plaintiff's  cheque  had 
been  presented  to  the  Bank  of  Montreal  in  Hamilton  and  paid. 

It  is  conceded  that  Loftus  has  not  paid  the  defendant;  counsel 
agreed  that  Loftus  had  taken  advantage  of  the  situation  to  get 
money  for  his  own  purposes.  Neither  party  is  willing  to  look  to 
Loftus  for  his  or  her  money. 

The  appellant  contends:  (1)  that  payment  by  cheque  was  not 
authorised;  (2)  that  Loftus  did  not  receive  the  cash  for  the  cheque, 

• in  that,  before  it  was  presented  to  the  Bank  of  Montreal  for 
payment  or  paid,  Loftus  had  transferred  the  cheque  to  the  Bank 
of  Ottawa  in  such  circumstances  as  to  make  that  bank  holder  of 
the  cheque  in  its  own  right;  and,  consequently,  payment  by  the 
Bank  of  Montreal  was  not  payment  to  Loftus  or  to  the  appellant. 

The  respondent  relies  on  Bridges  v.  Garrett,  L.R.  5 C.P.  451, 
and  Walker  v.  Barker,  16  Times  L.R.  393,  and  contends:  (1)  that, 
under  the  circumstances,  Loftus  was  authorised  to  accept  a cheque 
as  payment  of  the  mortgage-moneys;  (2)  the  mortgage-moneys 
were  in  any  event  paid  when  the  cheque  was  cashed  either  by 
Loftus  or  by  the  bank;  (3)  that,  while  the  transaction  between 
the  bank  and  Loftus  took  the  form  of  a debtor  and  creditor  trans- 
action, it  was  in  truth  and  substance  a principal  and  agent  trans- 
action, and  the  payment  was  in  fact  made  to  the  Bank  of  Ottawa 
as  agent  for  Loftus. 

The  appellant  answers  that  in  the  Bridges  case  and  in  the 
Walker  case  it  was  found  as  a fact  that  the  agent  had  authority 
to  receive  payment  by  cheque;  that  in  both  cases  it  was  the 
proceeds  of  the  cheque  that  the  agent  converted,  whereas  in  the 
case  at  bar  the  agent  had  not  authority  to  receive  payment  by 
cheque,  and  he  misappropriated  the  cheque  and  not  the  proceeds 
thereof.  ^ 

The  authorities  cited  by  counsel  are  collected  and  considered 
in  Bowstead  on  Agency,  6th  ed.,  p.  70.  The  same  authorities, 
together  with  some  additional  Canadian  and  American  authorities. 
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are  considered  in  31  Cyc.,  p.  1378.  I have  read  most,  if  not  all, 
of  the  authorities  cited,  and  think  they  estabhsh:  (1)  that,  when 
the  circumstances  adduced  in  evidence  enable  the  Court  to  find 
as  a fact  that  the  authority  given  to  the  agent  conferred  upon  him 
power  to  accept  a cheque  as  payment,  payment  of  the  cheque, 
even  if  not  made  to  the  agent,  is  payment  to  the  principal : Bridges 
V.  Garrett,  L.R.  5 C.P.  451,  as  explained  in  Pape  v.  Westacott, 
[1894]  1 Q.B.  272,  and  in  Hine  Brothers  v.  Steamship  Insurance 
Syndicate  Limited,  72  L.T.R.  79;  (2)  that,  where  the  circumstances 
are  such  that  the  Court  cannot  find  as  a fact  that  the  authority 
given  to  the  agent  conferred  upon  him  power  to  receive  payment 
by  cheque,  payment  of  the  original  debt  is  not  estabhshed  unless 
it  is  proven  that  the  cheque  was  paid,  and  that  the  proceeds  of  the 
cheque  reached  the  agent  in  the  form  of  money  immediately 
available  for  the  satisfaction  of  the  original  debt:  Pape  v. 
Westacott)  Hine  Brothers  v.  Steamship  Insurance  Syndicate  Limited; 
Pearson  v.  Scott,  9 Ch.  D.  198.  The  principle  seems  to  be  that, 
where  there  is  authority  to  receive  a cheque,  the  receipt  of  the 
agent  is  the  receipt  of  the  principal,  the  cheque  itself  is  payment, 
it  is  the  principal’s  property,  and  the  agent  holds  and  deals  with 
the  cheque  for  his  principal,  and  his  principal  assumes  the  risk 
of  his  improperly  dealing  with  the  cheque,  while  in  the  case  where 
the  agent  has  not  authority  to  receive  a cheque,  the  cheque  is  the 
property  of  the  agent,  and  the  person  placing  the  cheque  in  the 
hands  and  power  of  the  agent  assumes  the  risk  of  his  dealing  with 
it  improperly:  Williams  v.  Evans,  L.R.  1 Q.B.  352. 

In  the  first  case  the  debtor  proves  payment  of  the  mortgage- 
moneys  by  proving  the  dehvery  of  the  cheque,  and  payment  of 
the  cheque  by  proving  that  it  has  been  cashed;  in  the  second  case 
he  must  prove  not  only  the  cashing  of  the  cheque,  but  the  cashing 
of  the  cheque  by  the  agent,  so  that  he  has  in  his  hands  lawful 
money  of  Canada  available  to  satisfv  his  obfigations  to  his  prin- 
cipal. 

The  case  of  Crane  v.  Boltenhouse  (1845),  4 N.B.R.  581,  seems 
to  me  to  be  in  conflict  with  Hine  Brothers  v.  Steamship  Insurance 
Syndicate  Limited  (supra),  while  the  oHiher  Canadian  case  referred  to 
in  Cyc.,  JEtna  Life  Insurance  Co.  v.  Green  (1876),  38  U.C.R.  459, 
seems  to  fall  within  the  class  of  cases  where  the  agent  was  found  to 
have  authority  to  receive  a cheque. 
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To  my  mind  the  result  of  the  appeal  turns  on  the  answers  to 
two  questions: — 

(1)  Had  Loftus  authority  to  receive  a cheque  as  payment? 

(2)  Was  the  payment  of  the  plaintiffs  cheque  by  the  Bank  of 
Montreal  a payment  of  funds  to  the  defendant's  agent  so  as  to 
leave  them  in  his  hands  available  to  satisfy  the  defendant’s  claim? 

The  answer  to  the  first  question  turns  on  the  meaning  of  the 
words  “pay  Loftus.”  Do  they  mean  “pay  Loftus  in  lawful  money 
of  Canada;”  or  should  they,  in  the  circumstances  adduced  in 
evidence,  be  held  to  mean  “pay  Loftus  in  money  or  by  cheque?” 

Bowstead,  p.  69,  says: — 

“An  agent  who  is  authorised  to  receive  payment  of  money 
has,  primd  facie,  no  authority  to  receive  payment  otherwise  than 
in  cash,  unless  it  is  usual  or  customary  in  the  particular  business 
to  receive  payment  in  some  other  form,  and  the  usage  or  custom 
in  question  eithen  is  a reasonable  one.  Or  is  known  to  the  principal 
at  the  time  he  confers  the  authority.” 

In  Halsbury’s  Law  of  England,  vol.  1,  p.  187,  para.  400,  the 
law  is  stated  thus : — ■ 

“When  an  agent  is  employed  to  carry  out  a transaction  which 
involves  a payment  to  him  on  his  principal’s  behalf,  he  must  not 
compromise  his  principal’s  rights  or  part  with  his  property  until 
he  has  received  payment,  unless  authorised  by  his  instructions 
or  by  usage  to  do  so.  Payment,  in  the  absence  of  instructions  or 
usage,  must  be  received  in  cash,  and  not  otherwise.” 

See  also  pp.  164,  165,  and  210. 

On  the  foregoing  statements  of  the  law  the  direction  to  “pay 
Loftus”  would  mean  to  pay  in  cash  only,  unless  it  is  usual  or 
customary  to  pay  mortgage-moneys  by  cheque,  or  at  least  usual 
for  sohcitors  to  receive  the  payment  of  mortgage-moneys  by 
cheque. 

Bowstead  states  (pp.  100,  101)  that  “a  soHcitor  has  no  imphed 
authority,  as  such  ...  to  take  a cheque  in  lieu  of  cash  in 
payment  of  a mortgage-debt,  of  which  he  is  authorised  to  receive 
payment.” 

The  learned  author  justifies  the  foregding  statement  of  the 
law  by  referring  to  the  opinion  of  Kekewich,  J.,  in  Blumberg  v. 
Life  Interests  and  Reversionary  Securities  Corporation,  [1897] 
1 Ch.  171.  Counsel  urged  that  the  question  for  decision  in  that 
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case  was  not,  “Had  the  solicitor  power  and  authority  to  receive 
payment  by  cheque?”  but,  “Could  the  soHcitor  be  forced  to 
receive  payment  by  cheque?”  And,  consequently,  the  opinion 
expressed  by  Kekewich,  J.,  on  which  the  learned  author  rehes, 
is  obiter.  CounseFs  criticism  seems  justified,  yet,  as  the  learned 
Judge  dealt  with  the  practice  of  sohcitors  receiving  each  other’s 
cheques,  his  statement  of  the  law  and  his  reasoning  are  worthy  of 
consideration.  He  says:^ — • 

“Then  arises  a novel  question,  namely,  whether  assuming 
that  a solicitor  or  any  other  person  is  authorised,  either  expressly 
or  by  implication,  to  receive  a legal  tender,  he  is  authorised  to 
accept  a banker’s  cheque.  Mr.  Warrington  has  been  careful  to 
limit  the  extent  of  the  authority,  by  saying  that  the  soHcitor  can 
do  wLat  is  ordinarily  done  in  the  way  of  business  by  ordinary 
persons  in  transactions  of  the  kind  in  question — that  is  to  say, 
he  would  not  be  at  Hberty  to  accept  a diamond  or  other  pledge, 
or  a mortgage  or  other  security;  but  that  as  mortgage-money  is 
generally  paid  by  cheques,  he  is  at  liberty  to  accept  a cheque, 
though  Mr.  Warrington  will  not  go  so  far  as  to  say  that  he  would 
be  at  Hberty  to  accept  a biU  or  promissory  note.  It  seems  to  me 
that  such  an  extension  of  authority  by  reference  to  the  habitsfof 
mankind  would  be  calculated  to  work  mischief.  The  acceptance 
of  a cheque  involves  passing  a judgment  on  the  solvency  of  the 
person  who  tenders  the  cheque.  ...  A soHcitor  who  has 
authority  to  accept  a tender  accepts  anything  short  of  a tender 
in  cash  at  his  own  risk.  No  doubt  it  is  usual  for  soHcitors  to 
trust  each  other  and  to  accept  each  other’s  cheques,  and  the 
practice  is  desirable  because  it  promotes  good  feeling  and  faciHtates 
business.  But  I think  it  would  be  going  too  far  to  say  that  a 
soHcitor  has  authority  to  accept  a cheque  because  he  has  authority 
to  accept  a tender  according  to  the  law  of  the  land.” 

The  reasoning  and  opinion  of  Mr.  Justice  Kekewich  may  not 
support  Mr.  Bowstead’s  proposition  just  as  stated  by  him,  but 
they  at  least  afford  no  ground  for  the  respondent’s  contention  that 
there  exists  a practice  to  the  contrary.  The  plaintiff  did  not 
give  any  evidence  of  such  a practice;  and,  in  the  absence  of 
evidence,  I would  think  that  there  is  no  basis  for  the  contention 
that  it  is  usual  to  accept  cheques  as  payment  of  mortgage-moneys. 

11 47  O.L.R. 
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To  find  that  Loftus  had  authority  to  receive  a cheque  as 
payment,  we  must,  I think,  conclude  that  he  had  the  right  to 
hand  over  the  mortgage,  title-deeds,  the  insurance  pohcy,  and, 
if  he  had  it,  the  discharge,  in  exchange  for  the  cheque.  Would 
any  Court  say  that  a sohcitor  who  had  done  these  things  had 
acted  properly  or  that  a custom  or  usage  that  permitted  a solicitor 
so  to  act,  was  just  and  reasonable?  I think  not. 

The  answer  to  the  second  question  turns  on  whether  the 
Bank  of  Ottawa  was  the  owner  of  the  cheque  or  held  it  simply  as 
agent  for  Loftus,  and  whether  the  moneys  represented  by  the 
credit  in  Loftus’s  account  were  moneys  lent  by  the  bank  or  were 
the  plaintiff ^s  moneys  paid  to  the  bank  as  agent  for  Loftus,  and 
then  credited  to  his  account.  There  might  have  been  no  sub- 
stantial difference  between  the  course  events  took  upon  the 
deposit  of  the  cheque  and  what  would  have  happened  had  the 
cheque  been  received  by  the  bank  for  collection.  It  is  most 
unhkely  that  either  Loftus  or  the  bank  officials  gave  a thought 
to  the  legal  rights  of  the  parties,  or  to  what,  if  any,  difference  it 
made  to  such  rights  when  the  cheque  was  discounted  instead  of 
being  accepted  for  collection.-  In  such  circumstances,  I prefer 
to  be  guided  by  the  form  of  the  transaction,  rather  than  to  specu- 
late as  to  what  the  parties  intended,  and  by  that  process  of 
reasoning  to  find  a difference  between  the  form  and  the  substance. 

Following  the  form  of  the  transaction,  there  can  be  no  doubt 
but  that  on  the  29th  May  the  Bank  of  Ottawa  became  and  con- 
tinued, till  paid,  to  be  the  holder  of  the  plaintiff’s  cheque,  not  as 
agent  for  Loftus,  but  in  its  own  right,  as  transferee  for  value; 
that  the  bank  did  not  purport  to  act  as  agent,  but  collected  the 
plaintiff’s  moneys  as  owner  of  the  cheque;  that  the  moneys  from 
the  cheque  were  not  credited  to  Loftus,  but,  on  the  payment  of 
the  moneys  to  the  bank,  other  moneys  already  credited  to  Loftus’s 
account  were  released  from  a sort  of  stop-order  that  had  been 
maintamed  against  them,  pending  the  payment  of  the  plaintiff’s 
cheque. 

For  these  reasons,  I am  of  opinion  that  Loftus  had  not  authority 
to  receive  the  plaintiff’s  cheque  as  payment  of  the  defendant’s 
mortgage-moneys — that,  when  the  cheque  was  cashed,  it  was  not 
cashed  and  the  moneys  were  not  received  by  the  defendant  or  by 
any  one  on  his  behalf;  that,  on  the  reasoning  of  the  judgment  in 
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Hine  Brothers  v.  Steamship)  Insurance  Syndicate  Limited,  72  L.T.R. 
79,  this  appeal  should  be  allowed. 

Even  if  the  proper  conclusion  is  that  the  transaction  between 
the  Bank  of  Ottawa  and  Loftus  was  not  a debtor  and  creditor 
transaction,  but  was  in  truth  and  substance  a transaction  between 
principal  and  agent,  it  does  not  seem  to  me  to  follow  that  the 
plaintiff  has  estabhshed  payment  to  Loftus  in  lawful  money  of 
Canada  by  shewing  that  she  caused  his  account  in  the  Bank  of 
Ottawa  to  be  credited  with  the  amount  she  was  directed  to  pay 
him  personally  and  in  cash.  To  my  way  of  thinking,  a bank 
credit  and  lawful  money  of  Canada  are  different  things.  The 
defendant  told  the  plaintiff  to  pay  Loftus.  That  meant  in  lawful 
money  of  Canada;  and,  had  it  been  shewn  that  Loftus  received 
lawful  money  of  Canada  and  converted  it  to  his  own  use,  the 
loss  would  have  been  the  defendant’s;  but  where,  as  here,  it  is 
neither  shewn  nor  alleged  that  Loftus  ever  received  lawful  money 
of  Canada,  it  should,  I think,  be  held  that  he  never  received 
anything  for  the  defendant. 

I would  allow  the  appeal  and  dismiss  the  action. 

Appeal  dismissed  (Ferguson,  J.A.,  dissenting.) 


[APPELLATE  DIVISION.] 

Re  Hydro-Electric  Power  Commission  of  Ontario  and 
City  of  Hamilton. 

Assessment  and  Taxes — Business  Assessment — Liability  of  Hydro-Electric 
Power  Commission  of  Ontario — Building  Occupied  by  Commission  in 
City — Exemption  — Assessment  Act,  R.S.O.  1914,  ch.  195,  secs.  5 (7), 
10  {!)  {k),  45a. — Statute  Law  Amendment  Act,  1918,  8 Geo.  V.  ch.  20, 
sec.  39 — Person” — Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  29  (x) — 
Property” — Place  where  Business  Carried  on — Office  Premises  — 
Computation  of  Tax  according  to  Value  of  Land. 

The  question  raised  by  a special  case,  stated  under  sec.  81  of  the  Assessment 
Act,  was  as  to  the  liability  of  the  Hydro-Electric  Power  Commission  of 
Ontario  to  be  assessed  for  the  building  occupied  by  it  in  the  city  of  H.,  in 
addition  to  the  land  on  which  it  stood,  and  for  business  assessment  under 
sec.  10  of  the  Act. 

The  Commission  being  a “public  commission”  within  the  meaning  of  para.  7 
of  sec.  5 of  the  Act,  its  property  is  exempt  from  municipal  taxation,  except 
as  provided  by  sec.  45a  of  the  Act,  enacted  by  sec.  39  of  the  Statute  Law 
Amendment  Act,  1918,  which  partly  takes  away  the  exemption  by  making 
the  land  owned  by  or  vested  in  “a  municipal  corporation  or  commission” 
liable  to  “assessment  and  taxation  for  municipal  and  school  purposes:” — 
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Quaere,  whether  the  provisions  of  sec.  45a.  apply  to  any  commission  but  a 
municipal  commission. 

But,  assuming  that  those  provisions  apply,  held,  that  the  Commission  was 
a “person”  carrying  on  the  business  of  the  transmission  of  electricity  for 
the  purposes  of  light,  heat,  and  power,  within  the  meaning  of  sec.  10  of 
the  Act,  so  as  to  be  liable  for  a business  assessment  thereunder. 
“Property”  in  sec.  5 (7)  means  real  property. 

The  business  assessment  imposed  by  sec.  10  is  a personal  tax,  and  not  a 
tax  on  real  or  personal  property. 

“Person,”  in  sec.  10,  should  be  given  the  extended  meaning  indicated  by  sec. 

29  (x)  of  the  Interpretation  Act,  R.S.O.  1914,  ch.  1. 

Curtis  V.  Old  Monkland  Conservative  Association,  [1906]  A.C.  86,  and  Phar- 
maceutical Society  v.  London  and  Provincial  Supply  Association  (1880), 
5 App.  Cas.  857,  distinguished. 

It  was  not  essential,  in  order  that  the  Commission  should  be  liable  to  assess- 
ment, that  it  should  carry  on  its  business  in  H.:  it  carried  on  one  of  the 
businesses  mentioned  in  sec.  10  (1)  {k)  of  the  Act,  and  occupied  or  used 
land  for  the  purpose  of  its  business,  and  so  was  to  be  assessed  “for  a sum 
to  be  called  ‘Business  Assessment’  to  be  computed  by  reference  to  the 
assessed  value  of  the  land  so  occupied  or  used.” 

The  assessment  should  be  in  respect  of  the  value  of  the  land  only,  not  of  the 
land  and  building. 

Special  case  stated  by  the  Senior  Judge  of  the  County  Court 
of  the  County  of  Wentworth,  under  sec.  81  of  the  Assessment  Act, 
R.S.O.  1914,  ch.  195,  as  enacted  by  the  Assessment  Amendment 
Act,  1916,  6 Ceo.  V.  ch.  41,  sec.  6,  as  follows: — 

1.  From  the  1st  January,  1919,  to  the  31st  October,  1919,  the 
appellant  (the  Hydro-Electric  Power  Commission  of  Ontario) 
was  the  tenant  of  office  premises  in  the  Bank  of  Hamilton  building, 
in  the  city  of  Hamilton. 

2.  The  appellant  has  been  assessed  by  the  respondent  (the 
Corporation  of  the  City  of  Hamilton)  for  a business  assessment 
purporting  to  be  made  under  sec.  10,  sub-sec.  1,  para,  (fc),  of  the 
Assessment  Act,  and  to  be  computed  by  reference  to  the  said 
property  as  land  and  building  occupied  or  used  by  the  appellant 
as  a person  carrying  on  the  business  of  the  transmission  of  elec- 
tricity for  the  purposes  of  Hght,  heat,  and.  power,  for  the  purposes 
of  such  business,  viz.,  land,  S2,180;  building,  $1,700;  total,  $3,880; 
business  assessment,  25  per  cent,  thereof — ^$970. 

3.  The  business  assessment  so  made  was  confirmed  by  me  on 
appeal  on  the  7th  November,  1919.  The  figures  are  not  in  dispute, 
but  this  special  case  on  points  of  law  or  construction  is  stated  by 
me,  with  the  consent  of  the  parties,  under  sec.  81  of  the  Assessment 
Act,  as  enacted  by  the  Assessment  Amendment  Act,  1916.  The 
appellant  has  agreed  that  there  shall  be  no  costs  against  the 
respondent  in  any  event. 
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4.  The  following  points  of  law  or  construction  are  submitted: — 

(1)  Was  the  appellant  a person  carrying  on  the  business  of  the 
transmission  of  electricity  for  the  purposes  of  hght,  heat,  and 
power,  within  the  meaning  of  sec.  10  of  the  Assessment  Act,  so  as 
to  be  Hable  to  a business  assessment  thereunder? 

If  the  above  question  be  answered  in  the  affirmative, 

(2)  Was  the  appellant  hable  to  a business  assessment  unless 
or  except  in  so  far  as  the  property  on  which  such  business  assess- 
ment was  based  was  assessable  against  the  appellant  in  respect  of 
the  value  (a)  of  land  and  building,  or  (b)  of  land  only? 

(3)  Having  regard  to  sec.  5,  para.  7,  of  the  Assessment  Act, 
as  amended  by  sec.  37  of  the  Statute  Law  Amendment  Act,  1918, 
8 Geo.  V.  ch.  20,  and  to  sec.  4 of  the  Power  Commission  Act,  1917, 
7 Geo.  V.  ch.  20,  and  otherwise,  was  the  said  property  assessable 
against  the  appellant  in  respect  of  the  value  (a)  of  land  and  build- 
ing, or  (6)  of  land  only? 

The  matter  of  the  assessment  came  before  the  Judge  of  the 
County  Court  upon  an  appeal  by  the  Hydro-Electric  Power 
Commission  of  Ontario  from  the  decision  of  the  Court  of  Revision 
for  the  City  of  Hamilton  confirming  an  assessment  of  the  Com- 
mission as  stated  above.  The  learned  Judge  dismissed  the  appeal, 
giving  reasons  as  follows: — 

The  appeal  is  upon  the  ground  that  the  Commission  is  not 
liable  to  assessment  for  ‘‘business  assessment.” 

In  the  first  place,  it  is  urged  on  behalf  of  the  appellant  that 
the  term  of  tenancy  in  the  premises  of  the  Bank  of  Hamilton 
ceased  on  the  31st  October,  1919;  it  moved  then  to  premises 
formerly  belonging  to  the  Canada  Life  Assurance  Company  in 
Hamilton.  No  assessment  was  made  on  account  of  the  premises 
of  the  latter  company.  I think  the  objection  that  the  term 
terminated  on  the  31st  October,  and  that  therefore  it  is  not  liable 
to  the  assessment  for  business  tax  which  will  be  collected  in  1920, 
is  not  tenable. 

The  chief  reliance  for  the  appellant  is  upon  the  construction 
of  the  Assessment  Act,  R.S.0. 1914,  ch.  195,  sec.  5,  para.  7,  whereby 
“property  . . . vested  in  or  controlled  by  any  pubhc  com- 

mission” is  not  liable  to  taxation,  unless  “occupied  by  a tenant 
or  lessee” — that  is,  by  a tenant  or  lessee  of  the  pubhc  commission, 
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which  is  not  the  case  here.  This  was  amended,  in  so  far  as  the 
Hydro-Electric  Power  Commission  is  concerned,  by  the  Power 
Commission  Act,  1917,  7 Geo.  V.  ch.  20,  sec.  4,  which  adds  to  the 
Power  Commission  Act,  R.S.O.  1914,  ch.  39,  a new  section,  12a., 
whereby  the  land  owned  by  and  vested  in  the  Commission  is 
assessable  for  municipal  and  school  purposes.  Sub-section  2 
excludes  from  such  assessment  anything  upon  the  land  or  any 
structures  or  other  property  being  upon  the  land,  and  makes  the 
land  alone  hable  to  assessment.  In  1918,  by  sec.  39  of  the  Statute 
Law  Amendment  Act,  8 Geo.  V.  ch.  20,  adding  a new  section,  45a., 
to  the  Assessment  Act,  this  is  further  extended,  so  as  to  include 
land  owned  or  vested  in  the  municipahty,  and  again  all  buildings 
are  excepted. 

It  is  argued  by  counsel  for  the  appellant  that,  as  the  lands  in 
possession  of  the  Commission  are  alone  assessable,  not  any  personal 
property,  and  as  the  business  tax  is  not  a hen  upon  the  land,  no 
resort  can  be  had  to  the  land  which  they  occupy  for  recovery  of 
the  tax;  and  that,  as  their  personal  property  and  structures  upon 
the  land  are  exempt  from  taxation,  they  cannot  be  seized  for 
assessment  for  the  ‘^business  tax;^’  and  that,  therefore,  as  there 
are  no  sources  from  which  to  recover  the  money,  it  is  evident  that 
the  Commission  cannot  be  assessed  for  it. 

I am  not  struck  with  the  force  of  this  argument  very  much, 
because,  if  the  Commission  is  assessable  at  all,  the  means  of  collect- 
ing it  is  another  matter,  and  that  there  may  be  difficulty  in  that 
respect  is  no  reason  why  the  assessment  should  not  be  made. 

The  real  question  turns  rather  upon  the  business  assessment 
section  of  the  Assessment  Act,  being  sec.  10,  sub-sec.  1,  para,  (k), 
of  R.S.O.  1914,  ch.  195:  Every  person  carrying  on  the  business 

of  ...  the  transmission  of  . . . electricity  for  the 

purposes  of  light,  heat  or  power,’’  shall  be  assessed  for  a sum  to  be 
called  ‘‘Business Assessment,”  to  be  computed  by  reference  to  the 
assessed  value  of  the  land  so  occupied  or  used  by  him,  “for  a sum 
equal  to  25  per  cent,  of  the  assessed  value  of  the  land.” 

It  is  conceded  that,  if  the  Hydro-Electric  Power  Commission 
of  Ontario  is  assessable  at  all  for  business  assessment,  the  sum  for 
which  it  is  here  assessed  is  correct. 

By  the  Power  Commission  Act,  R.S.O.  1914,  ch.  39,  sec.  2, 
the  Hydro-Electric  Power  Commission  of  Ontario  is  declared  to 
be  a “body  corporate,”  and  as  such  it  comes  within  the  word 
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‘‘person”  as  interpreted  in  sec.  29,  para,  (x),  of  the  Interpretation 
Act,  R.S.O.  1914,  ch.  1. 

I therefore  cannot  see  how  I can  do  otherwise  than  hold  that 
the  Hydro-Electric  Power  Commission  of  Ontario  is  liable  to 
assessment  for  business  taxation  under  sec.  10,  sub-sec.  1,  para,  (k), 
of  R.S.O.  1914,  ch.  195,  as  being  a body  corporate,  and  thus  within 
the  word  “person”  as  used  in  para,  (k),  and  therefore  Hable  to 
this  assessment  for  business  taxation. 

As  I said  before,  I cannot  agree  with  the  contention  that 
because  the  land  occupied  cannot  be  made  liable  for  business 
taxation,  nor  the  chattels  of  the  Power  Commission  seized,  there- 
fore the  Hydro-Electric  Power  Commission  cannot  be  assessed 
for  “business  assessment.” 

February  6.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

C.  S.  Maclnnes,  K.C.,  for  the  Commission,  argued,  first,  that 
the  Commission  was  not  a “person”  within  the  meaning  of  sec.  10 
of  the  Assessment  Act,  citing  in  support  of  that  contention  Pharma- 
ceutical Society  v.  London  and  Provincial  Supply  Association 
Limited  (1880),  5 App.  Cas.  857;  Curtis  v.  Old  Monkland  Con- 
servative Association,  [1906]  A.C.  86;  Guardians  of  St.  Leonardos 
Shoreditch  v.  Franklin  (1878),  3 C.P.D.  377.  He  then  urged  that 
the  Commission  should  be  free  from  the  business  assessment, 
because  this  tax  would  have  to  be  paid  out  of  the  property  of  the 
Commission,  which  the  Assessment  Act  exempted  from  taxation: 
Rideau  Club  v.  City  of  Ottawa  (1907),  15  O.L.R.  118;  Smith  v. 
Anderson  (1880),  15  Ch.  D.  247.  Business  tax,  as  such,  was  a tax 
on  land,  and  “land”  includes  land  and  buildings:  In  re  J.  D.  Shier 
Lumber  Co.  Assessment  (1907),  14  O.L.R.  210.  Where  we  find  a 
Commission  exempt  from  taxation  on  income,  it  would  be  incongru- 
ous if  it  were  to  be  subjected  to  a tax  which  is  substituted  for  income 
tax.  Further,  the  Commission  did  not  carry  on  its  business  in 
Hamilton.  On  this  point  he  referred  to  Ex  p.  Charles  (1872),  L.R. 
13  Eq.  638;  Watt  y.  City  of  London  (1892),  19  A.R.  675;  Grainger  & 
Son  V.  Gough,  [1896]  A.C.  325. 

F.  R.  Waddell,  K.C.,  for  the  Corporation  of  the  City  of  Hamil- 
ton, adopted  the  reasoning  of  the  learned  County  Court  Judge  in 
his  judgment. 

Maclnnes,  in  reply. 
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February  20.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O. : — ^This  is  a special  case  stated  by  the  Judge  of 
the  County  Court  of  the  Coimty  of  Wentworth,  under  sec.  81  of 
the  Assessment  Act,  as  enacted  by  the  Assessment  Amendment 
Act,  1916. 

The  question  raised  is  as  to  the  HabOity  of  the  Commission  to 
be  assessed  for  the  building  occupied  by  it  in  the  city  of  Hamilton, 
in  addition  to  the  land  on  which  it  stands,  and  for  business  assess- 
ment under  sec.  10  of  the  Assessment  Act. 

The  Commission  is  a public  commission  within  the  meaning 
of  para.  7 of  sec.  5 of  the  Assessment  Act,  and,  except  as  provided 
by  sec.  45a.  of  the  Assessment  Act,  enacted  by  sec.  39  of  the  Statute 
Law  Amendment  Act,  1918,  its  property  is  therefore  exempt  from 
municipal  taxation. 

That  exemption  was  partly  taken  away  by  sec.  45a.,  which 
makes  the  land  owned  by  or  vested  in  ‘‘a  municipal  corporation  or 
commission”  hable  to  ‘‘assessment  and  taxation  for  mimicipal  and 
school  purposes  in  the  municipahty  in  which  it  is  situate  at  its' 
actual  value,  according  to  the  average  value  of  land  in  the  locahty;” 
and  sub-sec.  2 of  sec.  45a.  provides  that  buildings,  machinery,  and 
works  on  the  land  “shall  continue  to  be  exempt  from  assessment 
and  taxation  as  heretofore.” 

No  question  was  raised  upon  the  argument  as  to  the  appH- 
cability  of  these  provisions  to  a conunission  such  as  the  Power 
Commission.  It  is,  I think,  open  to  question  whether  they  apply 
to  any  commission  but  a municipal  commission,  but,  as  that 
question  was  not  raised,  I assume  for  the  purposes  of  my  judgment 
that  they  are  appHcable  to  the  Power  Commission. 

It  is  to  be  observed  that  sec.  5 makes  “all  real  property  in 
Ontario  and  all  income  derived  either  within  or  out  of  Ontario  by 
any  person  resident  therein  or  received  in  Ontario  by  or  on  behalf 
of  any  person  resident  out  of  the  same,”  subject  to  certain  exemp- 
tions, liable  to  taxation,  and  that  the  exemption  paragraph  (7) 
says  nothing  about  income,  but  exempts  the  property  vested  in  or 
controlled  by  any  pubhc  commission. 

The  word  “property”  means,  I think,  real  property,  because 
personal  property  is  not  hable  to  taxation. 

The  business  assessment  is  imposed  by  sec.  10,  and  is  a personal 
tax,  and  not  a tax  on  real  or  personal  property.  The  assessment 
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on  land  is  used  only  for  the  purpose  of  determining  the  amount  of 
business  assessment,  which  is  a percentage  on  the  assessed  value 
of  the  land  occupied  or  used  for  the  purpose  of  the  business. 

I am  unable  to  agree  with  the  argument  of  counsel  for  the 
Commission  that  the  Commission  is  not  a ‘‘person”  vithin  the 
meaning  of  sec.  10.  None  of  the  cases  cited  in  support  of  this 
contention  has,  in  my  opinion,  any  application  to  the  case  with 
which  we  have  to  deal.  I see  no  reason  why  the  word  “person” 
should  not  be  given  the  extended  meaning  which  the  Interpretation 
Act  gives  to  it.  There  is,  I think,  nothing  in  the  context  to  exclude 
that  meaning. 

It  was  argued  that,  because  the  property  of  the  Commission 
is,  subject  to  the  exception  created  by  sec.  45a.,  as  enacted 
by  sec.  39  of  the  Act  of  1918,  exempt  from  taxation,  it 
follows  that  it  is  not  liable  to  the  business  assessment,  inasmuch 
as  this  tax  must  be  paid  out  of  the  property  of  the  Commission, 
which  is  exempt  from  taxation.  I am  unable  to  follow  this  argu- 
ment. Every  tax  which  a man  must  pay  has  to  be  paid  in  a 
sense  out  of  his  property — ^unless  he  borrows  the  money  with 
which  to  pay  it.  The  business  assessment,  as  I have  said,  is  a 
personal  tax,  and  by  no  process  of  reasoning  can  it  be  said  to  be  a 
tax  upon  property. 

In  Curtis  v.  Old  Monkland  Conservative  Association,  [1906] 
A.C.  86,  the  question  was  whether  the  association,  which  was  an 
unincorporated  body  of  persons,  was  a person  within  the  meaning 
of  an  exempting  provision  of  the  Income  Tax  Act,  and  it  was  held 
that  it  was  not,  the  reason  for  the  decision  being  that  in  the  taxing 
Acts  it  was  expressly  provided  that,  among  other  bodies,  “societies 
of  persons,  whether  corporate  or  not  corporate,  shall  be  chargeable 
with  such  and  the  Hke  duties  as  any  person  will  under  and  by 
virtue  of  this  Act  be  chargeable  with.”  This,  in  the  opinion  of 
the  House  of  Lords,  indicated  that  the  word  “person”  in  the 
exempting  provision  was  not  intended  to  include  such  bodies  as 
were  mentioned  in  the  charging  provision. 

In  Pharmaceutical  Society  v.  London  and  Provincial  Supply 
Association,  5 App.  Cas.  857,  the  question  was  whether  the  society 
was  a person  within  the  meaning  of  a statutory  provision  which 
made  it  unlawful  for  any  person  to  sell  poisonous  drugs,  etc., 
unless  such  person  should  be  a pharmaceutical  chemist,  etc.. 
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within  the  meaning  of  and  registered  imder  the  Act.  The  ground 
of  the  decision  was  that,  as  a corporation  could  not  become  a 
registered  pharmaceutical  chemist  under  the  Act,  but  only  indi- 
vidual persons,  the  society  was  not  a person”  within  the  meaning 
of  the  prohibitory  provision  to  which  I have  referred. 

These  cases,  as  I have  said,  do  not  help  the  Commission’s  case. 
They  are  but  illustrations  of  the  apphcation  of  the  canon  of 
construction  which  excludes  the  primary  meaning  of  words  where 
the  nature  and  provisions  of  the  enactment  shew  that  it  was  not 
used  in  that  sense. 

It  was  contended  by  counsel  for  the  Commission  that,  even  if 
the  Commission  is  a person  within  the  meaning  of  sec.  10,  it  does 
not  carry  on  its  business  in  Hamilton,  the  premises  in  that  city  in 
respect  of  which  the  assessment  was  made  being  used  only  as  office 
premises  for  the  purposes  of  its  business. 

I do  not  understand  that  it  is  essential,  in  order  that  the  Com- 
mission shall  be  hable  to  the  business  assessment,  that  it  should 
carry  on  its  business  in  Hamilton.  If  it  carries  on  one  of  the  busi- 
nesses mentioned  in  sec.  10,  and  the  Commission  does  carry  .on 
one  of  the  businesses  mentioned  in  para,  (k)  of  sub-sec.  1, 
and  occupies  or  uses  land  for  the  purpose  of  its  business,  it  is,  as  I 
understand  the  provisions  of  the  section,  to  be  assessed  ‘Tor  a 
sum  to  be  called  ‘Business  Assessment’  to  be  computed  by  reference 
to  the  assessed  value  of  the  land  so  occupied  or  used.” 

In  this  view  of  the  meaning  of  sec.  10,  a more  fair  mode  of 
assessment  is  prescribed  than  was  apphcable  in  the  case  of  income 
assessment,  which  is  assessable  practically  where  the- head  office 
of  a corporation  is  situate. 

I would,  for  these  reasons,  answer  the  questions  submitted  as 
follows: — 

Question  1.  Yes. 

Question  2.  The  Commission  is  liable  to  be  assessed  for  business 
assessment  in  respect  of  the  value  of  the  land  only. 

Question  3.  In  respect  of  the  land  only. 

No  costs  to  either  party. 
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Geddes  Brothers  v.  American  National  Red  Cross. 

Sale  of  Goods — Contract — Repudiation  by  Seller — Silence  of  Buyer-Necessity 
for  Notice  of  Assent  to  Repudiation  as  Definite  Breach — Repudiation  Treated 
by  Buyer  as  Inoperative — Contract  Kept  Alive  for  Benefit  of  both  Parties 
— Subsequent  Delivery  of  Goods — Refusal  to  Accept — Right  of  Seller  to 
Recover  Sale-price. 

The  plaintiffs  agreed  to  sell  to  the  defendants  20,000  lbs.  of  yarn;  and,  in 
confirmation  of  the  bargain,  a purchase-order,  dated  the  14th  August,  1918, 
was  made  out  by  the  defendants  in  Washington,  D.C.,  and  sent  to  the 
defendants  in  Sarnia,  Ontario.  The  order,  addressed  to  the  plaintiffs,  read: 
“Shipping  instructions  to  be  given  later.  Freight,  collect,  f.o.b.  Sarnia. 
Net,  10  days.  Purchased  in  bond,  20,000  lbs.  Oxford  woollen  yarn,  sweater, 
scoured,  $1.80.  Deliver  4,000  lbs.  at  once,  and  2,000  lbs.  a month.”  The 
shipping  instructions  were  not  given  until  the  2nd  October,  1918,  when  the 
defendants  wrote,  distributing  the  20,000  lbs.  into  three  lots  and  directing  that 
each  lot  should  be  sent  to  a different  place.  On  the  same  day,  the  plaintiffs 
wrote  to  the  defendants — the  letters  crossed — saying  that  it  would  be  impos- 
sible for  them  to  deliver  the  yarn,  as  the  mills  were  not  able  to  make  it. 
The  defendants  did  not  answer  this  letter;  and  the  plaintiffs,  after  v/aiting 
for  a time,  and  becoming  uneasy  lest  silence  meant  that  they  would  be  held 
to  their  contract,  proceeded  to  buy  yarn  to  fill  the  order,  and  succeeded  in 
shipping  it  on  the  27th  November  and  early  in  December,  1918,  to  the 
defendants,  who  declined  to  receive  it: — 

Held,  that  the  plaintiffs’  letter  of  the  2nd  October  enabled  the  defendants  to 
treat  the  repudiation  as  a definite  breach,  or  to  treat  as  inoperative  the 
notice  that  the  contract  would  not  be  performed;  if  the  renunciation  was 
not  adopted  by  the  defendants,  they  might  have  waited  for  the  arrival  of 
the  time  when  in  the  ordinary  course  a cause  of  action  on  the  contract 
would  arise;  but,  if  they  elected  to  assent  to  the  notice  as  being  a repudiation, 
they  should  have  notified  the  plaintiffs;  not  having  notified  the  plaintiffs, 
they  must  be  taken  to  have  treated  the  plaintiffs’  notice  as  inoperative,  and 
the  contract  was  thus  kept  alive  for  the  benefit  of  both  parties. 

Frost  V.  Knight  (1872),  L.R.  7 Ex.  Ill,  Johnstone  v.  Milling  (1886),  16  Q.B.D. 
460,  and  Michael  v.  Hart  & Co.,  [1902]  1 K.B.  482,  followed. 

Ripley  v.  McClure  (1849),  4 Ex.  345,  distinguished. 

Held,  also,  that,  the  goods  having  been  delivered  “f.o.b.  Sarnia,”  and  gone 
forward,  there  was  a good  delivery  to  the  buyers  in  pursuance  of  the  con- 
tract, and  the  plaintiffs  were  not  confined  to  damages  for  non-acceptance, 
but  were  entitled  to  recover  the  sale-price,  according  to  the  terms  of  the 
contract,  the  goods  shipped  being  in  conformity  with  the  contract. 

Judgment  of  Rose,  J.,  affirmed. 


Action  for  the  price  of  yarn  sold  by  the  plaintiffs  to  the 
defendants  or  for  damages  for  refusal  to  accept  yarn  ordered  by 
the  defendants. 


The  action  was  tried  by  Rose,  J.,  without  a jury,  at  a Toronto 
sittings. 

D.  L.  McCarthy,  K.C.,  and  A,  W.  Langmuir,  for  the  plaintiffs. 
A.  J.  Thomson,  for  the  defendants. 


1919 
Sept.  22. 

1920 
Feb.  20. 
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September  22,  1919.  Rose,  J.: — This  is  an  unfortunate  case 
in  which  the  question  is:  who  must  bear  a loss  which  would  have 
been  avoided  if  the  defendants  had  answered  a certain  letter 
written  by  the  plaintiffs,  or  if  the  plaintiffs  had  not  construed  the 
defendants’  failure  to  answer  that  letter  as  a refusal  of  their 
request  to  be  released  from  their  contract? 

The  plaintiffs  are  dealers  in  yarn,  carrying  on  business  in 
Sarnia.  During  the  war  they  had  sold  considerable  quantities 
of  yarn  to  the  defendants,  and  in  August,  1918,  one  of  them,  Mr. 
Gordon  Geddes,  went  to  Washington  to  sohcit  further  orders. 
Negotiations  which  he  there  had  with  Mr.  E.  T.  Reed,  director 
of  the  defendants’  bureau  of  purchases,  resulted  in  his  agreeing 
to  sell  to  the  defendants  35,000  pounds  of  worsted  yarn  and  20,000 
pounds  of  certain  other  yarn;  and,  in  confirmation  of  the  bargain, 
purchase-orders,  dated  the  14th  August,  1918,  No.  1787  for  the 
worsted  and  No.  1788  for  the  other  yarn,  were  made  out  and  mailed 
by  Mr.  Reed  to  the  plaintiffs.  Order  1787  has  been  filled.  The 
difficulty  that  has  arisen  is  in  reference  to  order  1788. 

When  the  orders  were  received,  the  plaintiffs  wrote,  on  the  24th 
August,  a letter  (exhibit  2)  saying  that  there  was  some  doubt 
about  their  ability  to  fill  order  1788,  iii  that  4,000  pounds,  which 
Mr.  Geddes  had  said  that  he  had  on  hand,  and  which,  according 
to  the  contract,  were  to  be  shipped,  at  once,  had  been  sold  and 
delivered  to  the  defendants,  under  another  contract,  before  the 
receipt  of  the  order;  and  that  the  mill  from  which  the  plaintiffs 
had  bought  the  yarn  (i.e.,  the  remaining  16,000  pounds)  asserted 
an  inabihty  to  dehver  the  balance.  It  was  added  that  every 
effort  would  be  made  to  secure  dehvery  and  that  any  part  of  the 
wool  received  by  the  plaintiffs  would  be  dehvered  to  the  defendants 
pursuant  to  the  order. 

This  letter  was  not  answered  for  a month,  i.e.,  until  the  26th 
September,  when  Mr.  Reed  wrote  that  he  did  not  understand 
the  plaintiffs’  letter  and  would  expect  the  yarn  to  be  delivered 
as  contracted  for.  He  asked  also  for  a telegram  to  say  how  much 
of  the  yarn  could  be  shipped  immediately  and  when  the  contract 
could  be  completed,  explaining  that  the  defendants  were  issuing 
shipping  instructions  covering  all  the  yarn  they  had  purchased, 
and  wished  to  know  when  they  could  count  on  delivery.  The 
shipping  instructions  came  in  a letter  dated  the  2nd  October, 
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and  directed  the  plaintiffs  to  ship  part  of  the  yarn  to  New  York, 
part  to  Cleveland,  and  part  to  Minneapolis. 

On  the  day  of  the  date  of  the  shipping  instructions,  the  2nd 
October,  the  plaintiffs  answered  the  defendants’  letter  of  the  26th 
September,  saying  that  they  would  be  able  to  fill  order  1^87,  but, 
as  to  order  1788,  saying:  ‘Tt  will  be  impossible  for  us  to  deliver 
this,  as  the  mills  are  not  able  to  make  it,  they  state  on  account 
of  having  Government  orders  which  require  their  whole  attention.” 

They  went  on  to  refer  to  their  letter  of  the  24th  August,  and 
said:  ‘‘As  we  received  no  reply,  we  presumed  you  imderstood  the 
situation.  We  greatly  regret,  naturally,  that  we  are  not  able 
to  fill  this  order,  but  it  is  something  over  which  we  have  no  control, 
and  we  trust  that  under  the  circumstances  you  will  consider  this 
entirely  satisfactory.” 

After  receipt  of  this  letter,  Mr.  Reed  gave  instructions  to  have 
order  1788  marked  cancelled,  and  it  was  so  marked  in  the  defen- 
dants’ records;  but  no  notice  to  that  effect  was  sent  to  the  plaintiffs. 
The  plaintiffs  waited  for  some  time,  and  then,  commg  to  the 
conclusion  that  the  defendants’  silence  in  reference  to  the  letter 
of  the  2nd  October  meant  the  same  thing  as  similar  silence  had 
meant  in  connection  with  the  letter  of  the  24th  August,  viz., 
that  the  defendants  were  going  to  hold  them  to  their  contract, 
they  made  efforts  in  various  quarters  to  procure  yarn  with  which 
to  fill  the  order.  They  appointed  Messrs.  Bates  & Bates,  of 
Montreal,  their  agents  in  that  behalf,  with  the  result  that  before 
the  8th  November,  as  Mr.  Bates  says,  and  as  I see  no  reason  to 
doubt,  the  whole  20,000  pounds  had  been  contracted  for  at  a 
price  almost  as  great  as  the  price  at  which  the  plaintiffs  had 
agreed  to  sell  to  the  defendants.  At  the  end  of  November  and 
the  beginning  of  December,  Bates  & Bates  shipped  to  New  York 
4,350  pounds,  to  Cleveland  2,418  pounds,  and  to  Minneapohs 
3,564  pounds.  On  the  10th  December,  Mr.  Reed,  for  the  defen- 
dants, wrote  to  Bates  & Bates:  “We  cannot  accept  this  yarn,  as 
this  order  was  cancelled  by  Geddes  Bros.,  in  their  letter  to  us 
of  October  2nd.”  He  also  wrote  to  the  plaintiffs  to  the  same 
effect,  and  to  the  position  so  taken  he  has  adhered. 

Under  date  of  the  27th  November,  the  defendants  sent  to 
the  plaintiffs,  as  well  as  to  others  with  whom  they  had  contracts, 
a letter  asking  for  an  answer  to  a telegram,  said  to  have  been  sent 
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on  the  20th  November,  by  the  war  council  of  the  defendants,  saying 
that  the  signing  of  the  armistice  had  reduced  the  defendants’ 
need  of  merchandise,  and  asking  the  several  persons  to  whom 
it  was  addressed  to  ‘^cancel  on  an  equitable  basis”  such  parts  of 
their  contracts  as  had  not  been  filled.  On  the  2nd  December, 
the  plaintiffs  wrote,  in  answer  to  this  letter,  that  they  had  not 
received  the  telegram,  and  that,  if  the  defendants  would  say  on 
what  basis  they  desired  to  cancel  the  orders,  they  (the  plaintifis) 
would  do  anything  possible  to  meet  them.  If,  as  may  be  assumed, 
the  shipments  from  Montreal  were  made  on  the  days  of  the  dates  . 
of  the  shipping  receipts  produced,  and  if  the  defendants’  letter  , 
of  the  27th  November  was  posted  on  the  day  of  its  date,  the 
plaintiffs  had  that  letter  in  Sarnia  before  the  yarn  sent  to  Cleveland 
and  Minneapolis  had  left  Montreal;  and  perhaps  there  is  room  for 
the  suggestion  that,  considering  that  the  purchasers  were  the 
Red  Cross,  the  plaintiffs  might  reasonably  have  taken  prompt 
steps  to  stop  the  yarn  in  Montreal.  It  is,  however,  to  be  noticed 
that  the  letter  of  the  27th  November  is  headed  in  the  matter 
of  order  1787,  and,  unless  the  plaintiffs  ought  to  have  inferred, 
from  the  absence  of  reference  to  order  1788,  that  the  defendants 
had  acceded  to  the  request,  made  on  the  2nd  October,  for  the 
cancellation  of  the  last  mentioned  order,  there  was  nothing  in 
the  letter  to  direct  their  attention  specially  to  the  fact  that  the 
defendants  were  anxious  to  stop  the  shipment  of  further  quantities 
of  yarn  of  the  sort  covered  by  order  1788.  Moreover,  speculation 
as  to  whether  the  plaintiffs’  action  was  as  generous  as  it  might 
have  been  is  beside  the  legal  question  which  has  to  be  determined, 
and  there  is  nothing  in  the  letters  of  the  27th  November  and  the 
3rd  December  which  appears  to  me  to  affect  that  question: 
assuming  that  the  contract  represented  by  order  1788  was  still 
subsisting,  and  that  the  letter  of  the  27th  November  was  a request 
to  cancel  it,  the  plaintiffs  had  a legal  right  to  refuse  to  accede  to 
that  request. 

The  plaintiffs’  letter  of  the  2nd  October  may  be  construed 
either  as  a request  for  the  cancellation  of,  or  as  a repudiation  of 
their  obhgation  under,  the  contract.  If  it  was  merely  a request, 
it  appears  to  me  that,  in  the  absence  of  any  intimation  from  the 
defendants  that  the  request  was  granted,  it  amounts  to  nothing.  If  it 
was  a repudiation,  the  defendants  had  the  option  either  to  accept 


XL  VII.] 


ONTARIO  LAW  REPORTS. 


167 


it  as  a breach  of  the  contract  or  to  disregard  it  and  insist  upon 
performance.  If  they  did  the  latter,  they  kept  the  contract  alive 
and  left  the  plaintiffs  free  to  perform  it,  if  so  advised,  notwith- 
standing the  previous  repudiation:  Frost  v.  Knight  (1872),  L.R. 
7 Ex.  Ill;  Leake  on  Contracts,  6th  ed.,  p.  639.  It  is  suggested 
that  the  option  was  exercised  by  the  defendants  when  they  marked 
the  contract  ‘‘cancelled’’  upon  their  own  files,  and  that  their 
silence — ^their  omission  to  complain  of  delay  in  the  making  of 
deliveries — ^was  a communication  of  their  election,  if  any  com- 
munication was  requisite.  I am  unable  to  adopt  this  argument. 
It  appears  to  me  that,  notwithstanding  the  fact  that  the  defendants 
had  decided  not  to  insist  upon  dehvery  of  the  yarn,  they  remained 
free  to  change  their  decision  until  they  notified  the  plaintiffs 
of  it,  and  I do  not  think  that  any  such  time  had  elapsed,  or  any 
such  change  of  circumstances  had  occurred,  before  the  shipment, 
of  the  yarn,  as  amounted  to  an  announcement  of  their  election 
or  as  would  have  precluded  them  from  insisting  upon  delivery. 

There  was  a letter  from  the  defendants  to  the  plaintiffs,  dated 
the  5th  December,  headed  in  the  matter  of  order  1782.  It  gave 
the  defendants’  reasons  for  asking  the  plaintiffs  to  “accept  can- 
cellation of  the  unshipped  portion  of”  that  order,  one  of  such 
reasons  being  that  the  plaintiffs  cancelled  order  1788,  and  the 
defendants  “without  making  any  trouble  in  regard  to  it  . . . 

accepted  this  cancellation  . . .”  Here  we  have,  for  the 
first  time,  a communication  from  the  defendants  to  the  plaintiffs 
of  their  acceptance  of  the  proposal  contained  in  the  letter  of  the 
2nd  October,  or  of  the  exercise  of  their  option  to  treat  that  letter 
as  a breach  and  to  terminate  the  contract — it  does  not  seem 
to  matter  much  in  which  way  it  is  looked  at.  There  is  no  evidence 
as  to  when  the  letter  was  posted  in  Washington,  or  as  to  when 
it  was  delivered  in  Sarnia;  nor  is  there  any  evidence  as  to  when 
the  last  of  the  yarn  to  be  shipped — that  addressed  to  MinneapoKs 
— ^was  dehvered  to  the  carrier  in  Montreal;  but,  the  shipping  receipt 
being  dated  the  6th  December,  it  may  be  assumed  that  the  ship- 
ment was  made  on  that  day,  and  there  does  not  seem  to  be  any 
reason  for  assuming  that  the  letter  reached  the  plaintiffs  before 
they  had  handed  the  yarn  to  the  carriers.  This  letter,  then, 
seems  to  have  come  too  late  to  be  effective  to  deprive  the  plaintiffs 
of  the  right  to  be  paid  for  any  of  the  yarn  shipped;  but  I think 
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it  was  effective  to  defeat  their  claim  in  respect  of  any  yarn  on  hand 
and  not  shipped.  They  had  contracted  for  the  whole  20,000 
pounds,  but  they  succeeded  in  cancelling  their  orders  for  so  much 
as  they  had  not  shipped,  except  1,500  pounds,  which  they  had 
to  accept,  and  which  they  still  had  on  hand  in  Montreal  at  the 
time  of  the  trial.  By  the  day  of  the  trial  the  price  of  yarn  of 
the  kind  in  question  had  fallen  considerably;  but  it  appears  that 
for  some  little  time  after  the  signing  of  the  armistice  there  was 
no  very  great  change  in  the  market-price;  and  it  does  not  appear 
that,  if  the  plaintiffs  had  made  prompt  efforts  to  minimise  their 
loss,  they  could  not  have  sold  this  yarn  at  as  good  a price  as  that 
realised  for  what  was  sent  to  New  York,  viz.,  10  cents  a pound 
less  than  the  price  which  the  defendants  had  contracted  to  pay. 
It  seems,  therefore,  that  if  they  are  entitled  to  anything  in  respect 
of  the  1,500  pounds,  they  are  not  entitled  to  more  than  $150; 
but,  as  I have  said,  I do  not  think  they  are  entitled  to  anything. 

The  letter  of  the  26th  September  stood  as  a request  for  a 
release  from  the  obligations  of  the  contract,  or  as  a repudiation 
of  such  obhgations,  whichever  it  was,  until  the  plaintiffs  announced 
to  the  defendants  that  they  withdrew  the  request,  or,  notwith- 
ttanding  the  repudiation,  intended  to  do  what  they  had  con- 
sracted  to  do.  Shipment  of  some  of  the  yarn,  plus  notice*  to 
the  defendants  that  it  had  been  shipped,  would,  of  course,  be 
such  an  announcement,  and  any  attempt  by  the  defendants 
thereafter  to  agree  to  the  cancellation,  or  to  exercise  one  of  the 
options  given  to  them  by  the  repudiation,  would  have  been 
too  late;  but  there  is  no  evidence  that,  at  the  time  of  the  writing 
of  the  letter  of  the  5th  December,  the  defendants  had  any  know- 
ledge that  goods  had  been  shipped.  Mr.  Reed  learned  of  the 
shipment  on  the  9th  or  10th  December,  when  he  was  shewn  the 
invoice  for  the  yarn  shipped  to  New  York,  and  there  is  no  evi- 
dence that  that  invoice  had  reached  any  office  of  the  defendants 
any  length  of  time  before  Mr.  Reed  saw  it.  I think,  therefore, 
that  it  is  not  proven  that  the  defendants’  letter  of  the  5th  Decem- 
ber was  too  late  to  be  effective  as  regards  the  1,500  pounds;  and 
I think  it  follows  that  the  pfaintiffs’  right  to  ship  must  be  treated 
as  having  ceased  when  that  letter  was  received,  and  that  there 
was  no  breach  by  the  defendants  of  any  contract  relating  to  such 
yarn  as  was  still  in  the  plaintiffs’  possession  when  the  letters  of 
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the  10th  December  were  written,  announcing  the  defendants’ 
refusal  to  accept  delivery  under  order  1788. 

I had  hoped  that  the  parties  would  be  able  to  adopt  the  course 
suggested  at  the  close  of  the  trial  and  make  some  reasonable 
compromise.  In  the  discussion  the  plaintiffs  appeared  to  recognise 
the  right  of  the  Red  Cross  to  generous  treatment  at  the  hands 
of  those  with  whom  it  has  contractual  relations;  and  it  seemed  not 
impossible  that  some  means  would  be  found  of  minimising  the  loss, 
and  that  some  arrangement  would  be  made  for  sharing,  upon 
an  equitable  basis,  any  unavoidable  loss.  However,  I have  not 
been  advised  that  any  settlement  has  been  reached,  and  I must, 
therefore,  give  judgment  for  the  amount  to  which  the  plaintiffs 
appear  to  be  entitled. 

After  the  defendants  had  refused  to  accept  the  yarn,  the 
plaintiffs  managed  to  find  a purchaser  for  the  4,350  pounds  sent 
to  New  York,  and  realised  all  but  $435  of  the  price  which  the 
defendants  had  agreed  to  pay.  The  defendants  are  entitled  to 
credit  for  the  amount  so  realised,  and  their  liability  in  respect 
of  that  lot  is  $435.  The  contract-price  of  the  yarn  sent  to  Cleve- 
land was  $4,373.40,  and  of  that  sent  to  Minneapolis,  $6,453.70. 
These  amounts,  in  all  $11,262.10,  the  defendants  must  pay; 
and  they  will  of  course  be  entitled,  upon  payment,  to  the  possession 
of  the  yarn,  which,  as  I understand  it,  is  still  in  the  Customs. 
The  judgment  will  be  for  $11,262.10,  with  costs. 

% 

The  defendants  appealed  from  the  judgment  of  Rose,  J. 

February  2.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

A.  J.  Thomson,  for  the  appellants,  argued  that  the  plaintiffs’ 
letter  to  the  appellants  of  the  14th  August,  1918,  was  a repudiation 
of  the  contract,  which  repudiation  continued  until  after  the 
expiration  of  time  for  delivery  under  the  terms  of  the  contract. 
This  put  an  end  to  the  contract  without  any  action  by  the  appel- 
lants: Ripley  v.  McClure  (1849),  4 Ex.  345.  It  was  not  necessary 
for  the  appellants  to  notify  the  plaintiffs  that  they  did  or  did 
not  assent  to  the  repudiation.  Action  by  the  appellants  on  the 
repudiation  was  necessary  only  up  to  the  time  when  the  contract 
should  have  been  carried  out. 
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D.  L.  McCarthy,  K.C.,  and  A.  W.  Langmuir,  for  the  plaintiffs, 
respondents,  contended  that  there  should  have  been  notification 
of  acceptance  of  repudiation  by  the  appellants  in  order  to  cancel 
the  contract:  Johnstone  v.  Milling  (1886),  16  Q.B.D.  460;  Michael 
V.  Hart  & Co.,  [19021  1 K.B.  482.  [The  Couet  pointed  out  that 
the  respondents  were  claiming  damages,  not  represented  by  the 
purchase-price,  and  the  Judge  had  treated  the  case  as  if  the 
property  had  passed  and  had  given  judgment  for  the  purchase- 
price.]  The  respondents  had  done  all  they  could  under  the 
contract.  If  the  contract  was  not  cancelled,  the  appellants  had 
to  pay  the  price. 

Thomson,  in  reply. 

February  20.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A.: — The  only  two  points  raised  in  this  case  are: 
whether  the  non-performance  of  the  contract  in  question  by  the 
respondents,  at  the  time  when  it  should  have  been  performed 
according  to  its  terms,  preceded  by  an  earlier  refusal  to  perform 
it,  put  an  end  to  the  contract  without  any  action  on  the  part 
of  the  respondents;  and,  also,  whether,  under  the  circumstances 
detailed  in  the  evidence,  the  property  had  passed  to  the  appellants 
so  as  to  make  them  liable  for  the  price  instead  of  for  damages 
for  non-acceptance. 

With  regard  to  the  first  point,  it  appears  that  the  order  received 
by  the  respondents.  No.  1788,  dated  the  14th  August,  1918^  was 
in  the  following  words: — 

‘^Geddes  Brothers,  Sarnia,  Ont. 

“Shipping  instructions  to  be  given  later. 

“Freight,  Collect,  F.O.B.  Sarnia, 

“Net  10  days. 

“Purchased  in  bond, 

“20,000  lbs.  Oxford  Woollen  Yarn,  Sweater,  scoured. . .$1.80. 

“Deliver  4,000  lbs.  at  once,  and  2,, 000  lbs.  a month. 

“Edward  T.  Reed.’» 

The  shipping  instructions  were  not  given  until  the  2nd  October, 
when  the  20,000  lbs.  were  divided  into  ttoe  lots,  each  of  which 
was  directed  to  be  sent  to  a different  place.  The  shipping  in- 
structions dealt  with  the  total,  as  if  all  was  to  be  dehvered  at 
the  same  time. 
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On  the  same  day,  the  2nd  October,  1918,  the  respondents 
wrote  to  the  appellants  in  reference  to  this  order,  saying  that 
it  would  be  impossible  for  them  to  deliver  the  yarn,  as  the  mills 
were  not  able  to  make  it,  their  whole  attention  being  taken  up  with 
Government  orders.  At  the  time  of  writing  that  letter,  the 
shipping  instructions  had  not  been  received  by  the  respondents, 
but  they  crossed  the  respondents’  letter  above  mentioned.  That 
being  the  case,  and  the  appellants  having  previously  pressed 
for  the  fulfilment  of  this  contract,  it  might  have  been  expected 
that  a reply  would  have  been  received  from  them,  making  it 
clear  whether  or  not  they  accepted  or  rejected  the  proffered 
cancellation.  They  did  not,  however,  write  at  all;  and  the 
respondents,  after  waiting  for  a time,  and  becoming  uneasy 
lest  silence  meant  that  they  would  be  held  to  their  contract, 
proceeded  to  buy  yarn  to  fill  the  order,  and  succeeded  in  shipping 
it  on  the  27th  November  and  early  in  December,  1918,  to  the 
appellants,  who  declined  to  receive  it. 

Upon  the  point  of  law  argued,  it  is  quite  clear  that  the  letter 
of  the  2nd  October  enabled  the  appellants  to  treat  the  repudiation 
as  a definite  breach,  and  thereupon  to  treat  the  contract  as 
rescinded,  except  for  the  purpose  of  bringing  an  action  for  the 
breach,  or  they  might  have  treated  the  notice  that  the  contract 
would  not  be  performed  as  inoperative,  and  awaited  the  time  when 
the  contract  was  to  have  been  executed,  and  then  held  the  respond- 
ents responsible . for  all  the  consequence  of  non-performance. 
If,  however,  the  notice  is  treated  as  inoperative,  the  contract 
is  kept  alive  for  the  benefit  of  both  parties.  Each  remains  subject 
to  all  his  own  obligations  and  habilities  under  it,  and  the  party 
who  gave  the  notice  is  at  liberty,  not  only  to  complete  the  contract 
if  so  advised,  notwithstanding  his  previous  repudiation  of  it,  but 
also  to  take  advantage  of  any  supervening  circumstances  which 
would  justify  him  in  declining  to  complete  it:  per  Cockburn,  C.J., 
in  Frost  v.  Knight,  L.R.  7 Ex.  Ill,  at  p.  112,  suh  fin. 

As  is  stated,  by  Collins,  M.R.,  in  Michael  v.  Hart  & Co.,  [1902] 
1 K.B.  482,  at  p.  490:  ‘^An  anticipatory  breach  of  cqntract  going 
to  the  whole  consideration  . . . has  not  of  itself  the  effect 

of  rescinding  the  contract,  for  there  must  be  two  parties  to  a 
rescission.”  If,  therefore,  the  renunciation  is  not  adopted  by  the 
other  party,  he  must  wait  for  the  arrival*  of  the  time  when  in  the 
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ordinary  course  a cause  of  action  on  the  contract  would  arise; 
but  if  he  elects  to  assent  to  the  notice  as  being  a repudiation,  he 
must  so  notify  the  other  party.  This  is  clear  from  the  cases  already 
cited,  as  well  as  from  the  case  of  Johnstone  v.  Milling,  16  Q.B.D. 
460. 

It  was  urged  by  Mr.  Thomson  that,  even  admitting  that  down 
to  the  time  for  performance  it  was  incumbent  upon  his  clients 
to  have  assented  to  rescission,  yet,  they  not  having  done  so,  the 
actual  non-performance  by  the  respondents  of  the  contract  on  the 
day  named  itself  put  an  end  to  the  contract  or  supplied  in  some 
way  the  want  of  acceptance  of  the  prior  renunciation.  I am 
unable  to  accept  that  view. 

The  non-performance  of  the  contract,  presuming  time  not 
to  have  been  of  the  essence  of  the  contract,  as  I think  is  the  case 
here,  is  merely  an.  actual  breach  instead  of  an  anticipatory  breach 
of  the  contract,  and  puts  the  promisee  in  the  position  to  sue  for 
performance,  or,  treating  the  non-performance,  if  it  went  to  the 
root  of  the  contract,  as  a repudiation  of  the  whole  contract,  to 
sue  for  damages.  This  would  clearly  be  the  case  if  the  contract 
was  one  for  a single  delivery  of  goods.  If  the  contract  can  be 
treated,  notwithstanding  the  shipping  instructions,  and  by  reason 
of  the  original  provision  as  to  monthly  delivery,  as  one  for  successive 
deliveries,  then,  d fortiori,  the  non-delivery  of  a part  on  the  due 
date  could  only  give  the  same  right  to  the  promisee,  subject  to 
the  question  as  to  whether  non-delivery  of  a part  could  be  treated 
as  a repudiation  of  the  whole  contract.  I do  not  see  how  non- 
performance of  a contract  at  the  appointed  time  adds  to  or 
detracts  anything  from  the  position  created  by  what  is  called 
an  anticipatory  breach.  After  notice  of  intention  not  to  perform 
the  contract,  if  it  is  not  accepted  by  the  promisee,  the  promisor 
can,  down  to  the  time  of  performance,  as  already  mentioned, 
change  his  mind  and  perform  the  contract.  Consequently  such 
a notice,  standing  alone,  effects  no  legal  change  in  the  position 
of  the  parties.  When,  therefore,  time  for  performance  arises, 
and  the  contract  is  broken  by  non-performance,  the  situation 
created  by  the  anticipatory  breach,  having  always  remained 
ineffective,  is  ended,  and  a right  of  action  accrues,  not  by  any- 
thing arising  out  of  the  earlier  refusal,  but  by  non-performance 
itself. 
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The  case  chiefly  relied  on  by  Mr.  Thomson,  Ripley  v.  McClure, 
4 Ex.  345,  does  not  seem  to  go  far  enough  to  support  his  point. 
What  it  really  decides  is  that  a refusal  to  perform  the  contract, 
unretracted  down  to  and  inclusive  of  the  time  when  the  defendant 
was  bound  to  receive  goods,  is  evidence  of  a continuing  refusal 
and  a waiver  of  conditions  precedent  and  actual  delivery.  In 
that  case  the  time  for  performance  arrived  before  action,  and  the 
legal  value  of  the  earlier  refusal  to  perform  was  that,  having  con- 
tinued down  to  the  time  for  actual  performance,  it  reheved  the 
promisor  from  proving  actual  delivery  or  tender.  This  seems 
to  have  been  the  view  taken  of  it  in  Tufts  v.  Poness  (1900),  32 
O.R.  51. 

Upon  the  second  point,  that  of  damages — the  original  order 
contains  the  words  “ship  via  freight,  collect,  f.o.b.  Sarnia,”  and 
payment  therefor  is  to  be  “net,  10  days,”  i.e.,  no  doubt,  after 
shipping  instructions  have  been  given  and  complied  with  by 
placing  the  goods  on  the  cars  at  Sarnia,  properly  billed.  The 
goods  were  afterwards  delivered  “f.o.b.  Sarnia,”  and  w^ent  forward. 
This,  being  done  in  pursuance  of  the  contract,  was  a good  delivery 
of  the  goods  to  the  buyer:  Benjamin  on  Sale,  7th  ed.,  p.  701; 
Halsbury’s  Laws  of  England,  vol.  25,  p.  189.  Inspection  could 
not  well  be  made  at  Sarnia,  as  both  the  contract  and  the  shipping 
instructions  provided  for  the  collection  of  the  freight  on  arrival 
at  the  foreign  destination,  but  this  would  not  seem  to  prevent 
recovery  of  the  sale-price,  pursuant  to  the  terms  of  the  contract. 
The  goods  might  have  been  rejected  on  their  arrival  at  the  places 
designated  as  their  destination,  if  not  in  conformity  with  the 
contract.  It  has  not  been  set  up  or  argued  that  these  goods  did 
not  conform  to  the  order,  and  it  is  affirmed  by  the  chief  witness 
for  the  respondents  that  the  yarn  he  bought  and  shipped  was  in 
strict  compliance  with  the  provisions  of  the  contract. 

I do  not  think  that  damages  for  non-acceptance  are  the  proper 
measure  to  be  applied  in  this  case. 

The  appeal  should  be  dismissed. 
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[APPELLATE  DIVISpN.] 

Feb.  21. 
April  20. 

Re  Shields,  Shields  v.  London  and  Western  Trust  Co. 

Costs — Taxation — Defendants  Severing — Rule  669 — Practice — Parties  Repre- 
senting same  Estate  and  Interest — Receiver  of  Share  of  Person  Having 
Interest  in  Estate — Administration  Proceeding. 

In  a proceeding  for  the  administration  of  the  estate  of  a deceased  intestate, 
a question  arose  as  to  whether  some  of  the  children  of  the  deceased  had 
acquired  by  virtue  of  len^h  of  possession  the  ownership  of  certain  lands 
which  were  of  the  intestate;  a reference  was  directed  for  the  purpose  of 
having  this  question  determined,  the  Master  made  a report,  and  there  was 
a series  of  appeals,  the  final  residt  being  that  the  plaintiff  was  unsuccessful, 
and  was  ordered  to  pay  the  defendants’  costs  of  this  litigation.  The 
defendants,  the  brothers  and  sisters  of  the  plaintiff,  did  not  unite  in  a 
common  defence,  but  were  represented  by  different  solicitors;  and,  two  of 
the  defendants  being  in  financial  difficulties,  execution  creditors  who  had 
recovered  judgments  and  obtained  receivership  orders  were  separately 
represented.  No  steps  were  taken  at  any  time  to  secure  the  representation 
by  one  solicitor  of  those  opposed  to  the  plaintiff;  and  qucere  whether  this 
could,  under  the  practice,  have  been  done. 

Six  bills  of  costs  were  carried  in  before  the  Taxing  Officer  and  allowed: — 

Held,  that  the  award  of  costs  by  the  various  orders  and  judgments  pronounced 
in  the  cause  w'as  binding  upon  the  Taxing  Officer,  and  upon  the  Judge 
hearing  an  appeal  from  that  officer’s  ruling;  but  the  officer  should  have 
entered  into  an  inquiry,  as  directed  by  Rule  669,  with  the  view  of  ascertain- 
ing whether  the  defendants  were  entitled  to  be  allowed  upon  the  taxation 
only  one  set  of  costs. 

The  only  obligation  which  is  cast  upon  the  defendants  to  appear  by  the  same 
solicitor  is  that  resting  upon  the  old  practice  of  the  Court  of  Chancery. 
Melbourne  v.  City  of  Toronto  (1890),  13  P.R.  346,  referred  to. 

In  a case  of  this  kind,  each  defendant  having  a separate  interest  is  justified 
in  severing,  if  he  sees  fit;  and,  unless  the  Court  at  the  hearing,  in  awarding 
costs,  sees  fit,  in  the  exercise  of  its  discretion,  to  provide  that  there  shall 
be  but  one  set  of  costs,  each  is  entitled  to  his  separate  bill. 

But  those  who  in  truth  represent  the  same  interest — mortgagees  and  their 
mortgagors,  execution  creditors  and  their  debtors — are  not  entitled  to 
separate. 

In  an  administration  or  partition  proceeding,  each  share  is  to  be  allowed  only 
one  set  of  costs  out  of  the  estate;  and,  if  the  share  is  subject  to  an  incum- 
brance, the  costs  properly  incurred  by  the  incumbrancer  should  be  allowed 
as  against  that  -share  only. 

In  this  case  it  was  ordered  that  the  amount  to  be  allowed  should  be  that  of 
the  largest  bill  incurred  in  respect  of  the  particular  share : and  that  the  receiver 
should  have  a first  lien  upon  the  share,  including  costs,  for  the  amount  of 
the  costs  payable  to  the  solicitor  for  such  receiver. 

An  appeal  by  the  plaintiff  Andrew  J.  Shields  from  the  taxation 
by  the  Senior  Taxing  Officer  at  Toronto  of  the  costs  of  the  defend- 
ants under  several  orders  made  in  this  proceeding  or  matter,  which 
originated  by  an  application  for  an  order  for  administration  of  the 
estate  of  James  Shields,  deceased. 

February  20.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 
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TI".  E.  Fitzgerald,  for  the  appellant. 

C.  St.  Clair  Leitch,  for  the  administrator. 

W.  J.  Elliott,  for  the  Union  Trust  Company. 

J.  D.  Shaw,  for  John  J.  Shields. 

W.  Lawr,  for  Annie  Shields  and  others. 

February  21.  Middleton,  J.: — James  Shields  died  in  1895, 
leaving  him  surviving  his  wife  and  a number  of  children.  Letters 
of  administration  of  his  estate  were  not  taken  out  until  the  23rd 
March,  1916. 

An  apphcation  was  originally  made  before  me  in  Chambers  for 
an  administration  order:  this  application  was  made  by  Andrew  J. 
and  George  Shields,  two  of  the  children,  the  sole  defendant  being 
the  administrator.  The  order  was  unopposed,  and  it  was  not 
disclosed  that  certain  of  the  children  of  the  deceased  claimed  to 
have  acquired  possessory  title  to  certain  lands  that  were  of  the 
intestate  in  his  hfetime.  When  those  children  were  added  as 
parties  defendant  in  the  Master’s  office  this  contention  became 
apparent,  and  the  Master  ruled  that  the  administration  could  not 
proceed  until  the  question  of  title  had  been  determined.  An  appeal 
was  had  from  the  Master’s  ruling,  resulting  in  an  order  of  the 
Appellate  Division,  on  the  2nd  February,  1917,  referring  it  to  the 
Master  to  determine  the  question  of  the  ownership  of  the  property, 
on  notice  to  all  parties  interested.  This  reference  took  place, 
and  the  Master  found  in  favour  of  those  who  claimed  to  have 
acquired  the  possessory  title.  Appeal  was  had  from  this  decision, 
the  case  being  carried  before  a Judge  in  Court,  the  Divisional 
Court,  and  the  Supreme  Court  of  Canada,  all  tribunals  upholding 
the  findings  of  the  Master,  and  in  the  end  the  plaintiff  Andrew  J. 
Shields  has  been  ordered  to  pay  all  the  costs  of  this  litigation,  and 
George  Shields  the  costs  up  to  a date  when  he  discontinued  his 
attack  upon  his  mother  and  brothers  and  sisters. 

Before  the  Master  and  throughout,  the  brothers  and  sisters 
did  not  unite  in  a common  defence,  but  they  were  represented  by 
a formidable  body  of  solicitors;  and,  two  of  the  brothers  beii  g in 
financial  difficulties,  execution  creditors  who  had  recovered  judg- 
ments and  obtained  receivership  orders  were  separately  represented. 

Before  the  Taxing  Officer,  the  following  bills  have  been  carried 
in  and  allowed : — 
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The  administrator,  the  London  and  Western  Trust 

Company S231.70 

The  London  and  Western  Trust  Company  as  admini- 
strator of  the  estate  of  William  B.  Shields,  one  of  the  sons.  631.07 
The  Union  Trust  Company  and  Bury,  receivers  of 

John  J.  Shields’  share  and  W.  B.  Shields’  share 156.00 

Annie  Shields,  Jessie  Shields,  James  Shields,  and 

Catharine  Leach : 353.00 

John  J.  Shields 686.97 

Molsons  Bank,  receivers  of  John  J.  Shields 362.00 


The  contention  of  the  plaintiff  Andrew  J.  Shields  upon  appeal  is, 
that  these  parties,  all  substantially  representing  the  one  interest 
and  the  one  claim,  ought  to  have  been  represented  by  one  set  of 
solicitors  only,  and  that  under  the  practice  the  taxation  against 
him  of  this  multitude  of  bills  was  oppressive  and  improper. 

No  steps  were  taken  at  any  time  to  secure  the  representation 
by  one  solicitor  of  those  opposed  to  the  plaintiff.  I do  not  know 
that  under  the  practice  this  could  have  been  done,  but  it  does  not 
appear  to  me  to  be  proper  to  enter  upon  any  such  inquiry  at  this 
stage  of  the  action.  The  award  of  costs  by  the  various  orders  and 
judgments  pronounced  in  the  cause  was  binding  upon  the  Taxing 
Officer,  and  is  binding  upon  me,  but  the  Taxing  Officer  should,  I 
think,  have  entered  into  an  inquiry,  as  directed  by  the  provisions 
of  Rule  669*,  with  the  view  of  ascertaining  whether  the  defendants 
were  entitled  to  be  allowed  only  one  set  of  costs  upon  the  taxation. 
The  provisions  of  this  Rule  differ  somewhat  from  those  of  the 
earher  Rule,  but  in  essence  the  question  is  still  the  same,  and  the 
only  obligation  which  is  cast  upon  the  defendants  to  appear  by 
the  same  solicitor,  instead  of  each  choosing  his  own  representative, 
is  that  resting  upon  the  old  practice  of  the  Court  of  Chancery. 
Little  remains  to  be  added  to  what  was  said  by  Chief  Justice 
Armour  in  Melbourne  v.  City  of  Toronto  (1890),  13  P.R.  346,  save 
to  point  out  that  the  embarrassing  expression  ‘‘the  law  of  the 
Court,”  found  in  the  earlier  Rule,  1202,  no  longer  appears. 

*669.  Where  two  or  more  defendants  defend  by  different  solicitors 
under  circumstances  entitling  them  to  but  one  set  of  costs,  the  Taxing  Officer 
shall  allow  but  one  set  of  costs;  and  if  two  or  more  defendants  defending  by 
the  same  solicitor  separate  unnecessarily  in  their  defences,  or  otherwise,  the 
Taxing  Officer  shall  allow  but  one  defence  and  set  of  costs. 
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In  cases  of  this  kind,  each  defendant  having  a separate  interest 
is  justified  in  severing,  if  he  sees  fit;  and,  unless  the  Court  at  the 
hearing,  in  awarding  costs,  sees  fit,  in  the  exercise  of  its  discretion, 
to  provide  that  there  shall  be  but  one  set  of  costs,  each  i^  entitled 
to  his  separate  bill.  The  only  exception  to  this  general  statement, 
at  all  relevant  to  this  case,  is  that  those  who  in  truth  represent  the 
same  estate  and  interest  are  not  entitled  to  sever:  mortgagors 
and  mortgagees,  execution  creditors  and  their  debtors,  are  not 
entitled  to  separate.  This  has  been  recognised  as  an  established 
principle  of  equity  for  many  j^ears:  for  example,  see  the  cases  col- 
lected in  Morgan  on  Costs,  2nd  ed.,  p.  125. 

The  question  has  frequently  arisen  in  administration  and 
partition  proceedings,  and  the  practice  is  now  satisfactorily 
established.  In  Belcher  v.  Williams  (1890),  45  Ch.  D.  510,  the 
general  rule  is  stated,  but  an  exception  was  thought  to  exist  in 
the  case  of  partition,  and  in  that  case  incumbrancers  were  treated 
as  though  they  were-  not  owners  of  a subdivided  interest.  This 
was  in  conflict  with  many  of  the  earlier  cases,  and  in  Cation  v. 
Banks,  [1893]  2 Ch.  221,  the  earlier  practice  was  restored,  and  it  is 
now  clear  that  each  share  is  to  be  allowed  only  one  set  of  costs  out 
of  the  estate;  and,  if  the  share  is  subject  to  any  incumbrance,  the 
costs  properly  incurred  by  any  incumbrancer  should  be  allowed  as 
against  that  share  only.  The  rule  is  that  the  amount  payable  by 
way  of  costs  out  of  the  share  should  be  paid  to  the  first  mortgagee; 
but,  if  that  rule  should  be  arbitrarily  applied  here,  injustice  would 
be  done;  and  I think  the  proper  disposition  to  make  is  that,  as 
against  the  plaintiff  Andrew  J.  Shields,  the  amount  to  be  allowed 
should  be  that  of  the  largest  bill  incurred  in  respect  of  the  particular 
share.  The  receiver  would  then  be  entitled  to  a first  lien  upon 
the  share,  including  costs,  for  the  amount  of  the  costs  payable  to 
the  solicitor  for  such  receiver.  If  there  is  any  difficulty  in  working 
this  out,  I may  be  spoken  to.  The  administrator  of  the  estate  of 
James  Shields  was  entitled  to  be  represented,  as  the  plaintiff 
attacked  it,  and  refused  to  withdraw  the  charges  made. 

The  appeal  should  be  dismissed  save  in  this  respect. 

As  to  the  shares  concerning  which  this  modification  is  made, 
there  should  be  no  costs  of  this  appeal,  as  there  has  in  that  case 
been  partial  success  only.  When  there  is  no  change,  the  appellant 
-should  pay  costs. 
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The  plaintiff  Andrew  J.  Shields  appealed  from  the  order  of 
Middleton,  J. 

April  20.  The  appeal  was  heard  by  Mulock,  C.J.  Ex.,  Riddell 
and  Sutherland,  JJ.,  and  Ferguson,  J.A. 

Fitzgerald,  for  the  appellant. 

J.  C.  Elliott,  for  the  estate  of  W.  B.  Shields  and  the  Molsons 
Bank. 

W.  Lawr,  for  Jessie,  Anne,  and  John  J.  Shields. 

W.  J.  Elliott,  for  the  Union  Trust  Company,  receiver  of  the 
share  of  John  J.  Shields. 

The  Court  affirmed  the  decision  of  Middleton,  J.,  agreeing 
with  the  reasons  given  by  him  for  his  order. 

Appeal  dismissed  with  costs. 


[MASTEN,  J.] 

Re  Goodhue  Trusts. 

Settlement — Trust-deed — Construction — Power  of  Appointment — Exercise  by 
Will — Construction  of  Will — Rule  against  Perpetuities — Validity  of 
Exercise  of  Power — Invalid  Limitations — Provisions  for  Benefit  of  Persons 
not  Objects  of  Power — Distribution  among  Appointees  after  Death  of  Life- 
tenant  Having  Power  of  Appointment. 

By  a trust-deed,  made  in  1869,  G.  settled  upon  his  daughter,  through  trustees, 
upon  her  marriage,  a sum  of  $30,000,  the  income  of  which  she  was  to  have 
for  her  separate  use  during  her  lifetime;  and  it  was  provided  that,  after 
her  death,  the  trustees  should  hold  the  trust-estate  and  premises  and  the 
income  thereof  in  trust  for  all  or  any  such  one  or  more  of  her  issue  as  she 
should  by  deed  or  will  appoint,  and,  in  default  of  such  appointment  and 
so  far  as  the  same  should  not  extend,  in  trust  for  all  her  children  who  should 
attain  the  age  of  21  years  or  marry,  whichever  event  should  first  happen, 
and  if  more  than  one  in  equal  shares.  The  daughter  received  the  income 
during  her  life.  She  had  five  children,  one  of  whom,  F.,  predeceased  her. 
She  died  in  June,  1918,  leaving  a will  by  which  she  purported  to  deal  with  the 
trust-estate  as  though  it  were  her  own  property.  After  giving  certain 
legacies,  she  devised  and  bequeathed  the  residue  of  her  estate,  both  real 
and  personal,  “including  the  $30,000  settled  upon  me  with  power  of  dis- 
position thereof  by  my  father,”  to  two  persons  in  trust  to  pay  her  debts 
and  to  divide  certain  insurance  moneys  into  five  equal  parts,  one  each  for 
her  two  sons  and  two  daughters,  and  the  remaining  part  to  the  children  of 
F. ; “this  being  the  only  portion  of  my  estate  to  be  divided  into  five  parts. 
The  whole  of  the  residue  she  gave  to  her  four  living  children  equally,  “to 
be  disposed  of  by  them  respectively  by  last  will  but  not  otherwise,  and 
subject  to  the  distribution  and  payment  of  the  . . . income  as  herein- 
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after  mentioned  until  the  death  of  my  last  surviving  child  ...  . to 

pay  monthly  by  cheque  the  net  . . . income  of  the  residue  of  my 

estate  in  equal  shares  and  proportions  to  my  surviving  children  . . . 

so  long  as  they  shall  live.”  The  will  also  contained  provisions  for  the 
benefit,  in  certain  events,  of  the  husbands  of  her  two  daughters  and  for 
the  wife  of  one  of  her  sons.  She  also  authorised  each  of  her  children  to 
bequeath  to  charitable  objects  or  to  relatives  or  others  a sum  or  sums  of 
money  not  to  exceed  in  the  aggregate  $5,000  ‘‘of  the  share  of  such  child 
of  mine,  thus  reducing  the  income  of  such  child  arid  of  his  or  her  children.” 
And  she  further  empowered  her  children  “to  indicate  and  determine  by 
last  will  the  proportion  which  each  of  his  or  her  children  shall  have  of  the 
income,  that  is,  each  of  my  children  may  divide  the  bequest  of  the  income 
to  his  or  her  children  in  unequal  shares  or  the  whole  to  one  child  without 
assigning  any  reason:” — 

Held,  that  there  was  an  absolute  appointment  of  the  settled  fund,  vesting  it 
equally  in  the  four  living  children,  subject  to  certain  temporary  limitations 
as  to  its  enjoyment,  not  warranted  by  the  power,  but  with  a power  ultimately 
of  full  disposition  of  the  corpus  by  last  will  exercisable  by  the  appointees — 
and  that  the  words  appointing  the  corpus  in  favour  of  the  four  living 
children  were  distinctly  severable  from  the  subsequent  limitations  of 
income  in  favour  of  persons  who  were  not  objects  nf  the  power  and  persons 
to  wdiom  a gift  would  offend  the  rule  against  perpetuities. 

In  the  result,  the  four  living  children  were  entitled  presently  to  receive  from 
the  trustees  of  the  marriage  settlement  their  respective  shares  of  the  settled 
fund  free  from  any  conditions  or  limitations. 

Review  of  the  authorities. 

In  re  Fane,  Fane  v.  Fane^  [1913]  1 Ch.  404,  Re  Eliot  (1913),  4 O.W.N.  1198, 
and  Hancock  v.  Watson,  [1902]  A.C.  14,  specially  referred  to. 


An  application,  on  originating  notice,  by  the  trustees  under 
a deed  of  settlement,  dated  the  8th  December,  1869,  made  between 
George  Jervis  Goodhue  (settlor)  and  others,  for  an  order  deter- 
mining certain  questions  arising  in  regard  to  the  disposition  of  the 
property  which  was  the  subject  of  the  settlement. 

November  10,  1919.  The  motion  was  heard  by  Hasten,  J., 
in  the  Weekly  Court,  Toronto. 

F.  P.  Betts,  K.C.,  for  the  applicants. 

J.  A.  Worrell,  K.C.,  for  the  trustees  under  the  Lockhai*t 
marriage  settlement. 

C.  S.  Mad  fines,  for  the  executors  and  trustees  under  the  will 
of  Harriet  Amelia  Thomas. 

J.  H.  Moss,  K.C.,  for  the  four  surviving  children  of  Harriet 
Amelia  Thomas. 

M.  C,  Cameron,  for  the  children  of  Francis  Wolferstan  Goodhue 
Thomas,  deceased. 

F.  W.  Har court,  K.C.,  Official  Guardian,  representing  unborn 
infants. 
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March  5,  1920.  Hasten,  J.: — By  the  trust-deed  in  question, 
George  Jervis  Goodhue  settled  upon  his  daughter  Harriet  Amelia 
Thomas,  through  trustees,  a sum  of  $30,000  in  such  manner  that 
the  said  Harriet  Amelia  Thomas  should  receive  for  her  own  benefit 
the  income  thereof  during  her  lifetime  for  her  separate  use,  with 
subsequent  provisions  as  follows: — 

‘‘And  after  the  death  of  the  said  Harriet  Amelia  Thomas 
(the  trustees)  shall  hold  the  said  trust-estate  and  premises  and  the 
income  thereof  in  trust  for  all  or  any  such  one  or  more  of  the 
issue  of  the  said  Harriet  Amelia  Thomas  in  such  manner  and  form 
in  every  respect  as  she  shall  by  deed  or  will  appoint,  and,  in  default 
of  any  such  appointment  and  so  far  as  the  same  shall  not  extend, 
in  trust  for  all  the  children  or  any  the  child  of  the  said  Harriet 
Ameha  Thomas  present  or  future  and  whether  by  her  present  or 
any  future  marriage  who  shall  attain  the  age  of  twenty-one  years 
or  marry  whichever  event  shall  first  happen  and  if  more  than 
one  in  equal  shares.  ...” 

Harriet  Amelia  Thomas  received  the  income  of  the  said  trust- 
fund  during  her  life,  and  died  in  the  city  of  Montreal,  in  the 
Province  of  Quebec,  on  the  21st  June,  1918.  It  then  appeared 
that  certain  dispositions  or  attempted  dispositions  of  the  trust- 
fund  had  been  made  by  her  in  pursuance  of  the  above  power  of 
appointment. 

First,  on  the  2nd  September,  1892,  by  a marriage  settlement, 
the  said  Harriet  Amelia  Thomas  purported  to  settle  upon  her 
daughter  Mabel  Beatrice  Wolferstan  Thomas,  upon  the  latter’s 
marriage,  a certain  portion  of  the  said  trust-fund.  (This  was  of 
no  effect.) 

The  second  disposition,  or  attempted  disposition,  of  the  corpus 
of  the  trust-fund  in  question  by  the  said  Harriet  Amelia  Thomas, 
is  made  by  her  will.  This  will  purports  to  deal  with  the  said 
$30,000  as  though  it  were  her  own  personal  property,  part  of  her 
general  estate.  After  providing  for  certain  legacies,  the  will 
proceeds  as  follows: — 

“I  give  devise  and  bequeath  the  rest  residue  and  remainder  of 
all  my  property,  movable  and  immovable,  real  and  personal 
. and  effects  generally  whatsoever,  of  which  I am  now 
possessed  or  to  which  I may  hereafter  be  entitled  including  . . . 

the  $30,000  settled  upon  me  with  power  of  disposition  thereof 
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by  my  father,  the  late  Honourable  George  Jervis  Goodhue, 
the  whole  without  any  exception  or  reserve,  unto  my  said  son  John 
Matthews  WoLferstan  Thomas,  of  the  said  city  of  Montreal, 
manufacturer,  and  to  Arthur  BroAvning,  insurance  agent,  "of  the 
said  city  of  Montreal,  in  trust  for  the  following  purposes: — • 

‘‘To  pay  all  my  just  debts.  ...  To  divide  the  moneys 
received  from  the  Phoenix  Mutual  Life  Insurance  Company  of 
Hartford,  Connecticut,  capital,  interest,  and  bonus,  into  five  equal 
parts,  one  each  for  my  two  sons  and  two  daughters  and  the  remain- 
ing part  to  the  children  of  my  eldest  son  the  late  Francis 
Wolferstan  Goodhue  Thomas,  who  died  at  Sydney,  New  South 
Wales,  on  the  15th  of  April,  1902;  this  being  the  only  portion  of 
my  estate  to  be  divided  into  fiA^e  parts. 

“The  whole  residue  of  my  estate  I giA^e  and  bequeath  to  my 
four  hAung  children  equally  to  be  disposed  of  by  them  respectively 
by  last  will  but  not  otherwise  and  subject  to  the  distribution  and 
payment  of  the  revenues,  interest,  end  income  as  hereinafter 
mentioned  until  the  death  of  my  last  surviving  child  and  the 
termination  of  the  other  usufructs.  To  pay  monthly  by  cheque 
the  net  revenue  and  income  of  the  residue  of  my  estate  in  equal 
shares  or  proportions  to  my  surviving  children  issue  of  my  marriage 
with  my  late  husband  Francis  Wolferstan  Thomas,  to  wit,  Mabel 
Beatrice  WoKerstan  Thomas,  Avife  of  Frederick  A.  L.  Lockhart, 
M.D.,  May  Millicent  Wolferstan  Thomas,  wife  of  Captain  Duncan 
S.  Macinnes,  D.S.O.,  of  the  Royal  Engineers,  Harold  Howard 
Shearme  Wolferstan  Thomas,  and  John  Matthews  Wolferstan 
Thomas,  so  long  as  they  shall  live. 

“Should  said  Captain  D.S.  Macinnes  surAUA^e  his  wife  and 
children  he  will  be  entitled  to  receive  the  one-half  of  the  income 
in  the  residue  of  my  estate  . . . left  to  his  said  wife  and 

children,  so  long  as  he  shall  live,  and  should  all  the  children  of  my 
said  daughter  Mabel  B.  W.  Lockhart  predecease  their  mother, 
I authorise  her,  with  the  approval  of  my  said  trustees,  to  bequeath 
by  will  to  her  husband,  the  said  Doctor  Lockhart,  an  annuity  of 
not  more  than  $500  which  shall  continue  during  his  survivorship 

“In  the  event  of  the  death  of  my  said  son  J.  Wolferstan  Thomas 
without  leaving  posterity  I desire  that  his  wife  Lotta  Nelson  shall 
enjoy  the  income  allowed  him  from  my  estate,  after  all  honourable 
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debts  of  his  firm,  the  Meyer-Thomas  Company  Limited,  to  my 
estate  shall  have  been  settled  in  full;  . . but  nothing 

herein  contained  shall  prejudice  the  interest  of  the  children  or 
posterity  of  my  said  son  J.  Wolferstan  Thomas,  who  will  share  in 
my  estate  the  same  as  my  other  children  and  grandchildren. 

authorise  each  of  my  children  to  bequeath  to  any  charitable 
object  or  objects  or  to  relatives  or  other  individuals  a sum  or  sums 
of  money  not  to  exceed  in  the  aggregate  the  sum  of  $5,000  of  the 
share  of  such  child  of  mine,  thus  reducing  the  income  of  such  child 
and  of  his  or  her  children,  and  I further  empower  my  children  to 
indicate  and  determine  by  last  will  the  proportion  which  each  of 
his  or  her  children  shall  have  of  the  income,  that  is,  each  of  my 
children  may  divide  the  bequest  of  the  income  to  his  or  her  children 
in  unequal  shares  or  the  whole  to  one  child  without  assigning  any 
reason.’’ 

Among  the  questions  upon  which  the  opinion  and  advice  of  the 
Court  are  sought  by  the  trustees  are  the  following: — 

Is  the  disposition  made  by  the  said  Harriet  Ameha  Thomas  by 
her  will  a valid  execution  of  the  power  of  appointment,  or  is  the 
effect  of  what  she  did  invahd  by  the  law  against  perpetuities, 
and  is  the  attempted  provision  made  by  the  said  will  void  in  toto 
as  infringing  the  law  against  perpetuities? 

Whether,  in  the  event  of  its  being  declared  by  the  Court 
that  the  attempted  execution  of  the  power  of  appointment  in 
question  by  the  will  of  the  said  Harriet  Ameha  Thomas  is 
ineffectual,  it  is  the  duty  of  the  trustees  to  proceed  to  distribute 
the  corpus  of  the  trust-fund  in  question  herein  under  the  provisions 
of  the  said  trust-deed  applying  to  the  case,  as  in  default  of  an 
appointment  on  the  part  of  the  said  Harriet  Amelia  Thomas,  or 
how  otherwise. 

The  main  question  is,  whether  the  appointment  which  the 
will  of  Mrs.  Thomas  purports  to  make  is  void  in  whole  or  in  part 
under  the  law  of  perpetuities  or  otherwise,  and  as  to  what  action, 
if  any,  ought  now  to  be  taken  by  the  trustees  of  the  original 
settlement  with  respect  to  the  trust-est'ate. 

A statement  of  certain  facts  and  rules  of  law,  not  here  in 
controversy,  will  assist  in  clearing  the  way  to  a disposition  of  the 
controverted  question  by  narrowing  it  to  what  is  really  in  dispute. 

(a)  The  subject-matter  relates  to  future  interests  arising 
under  the  original  settlement  of  1869,  and  the  ordinary  rule 
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applies,  that  no  such  interest  is  good  unless  it  must  vest,  if  at  all, 
not  later  than  21  years  after  some  life  in  being  at  the  creation  of 
the  interest:  Gray  on  the  Rule  against  Perpetuities,  3rd  ed., 
para.  201.  In  the  present  case  that  means  within  21  years 
after  the  death  of  Mrs.  Thomas. 

(5)  It  is  common  ground  that  the  limitations  subsequent  to 
the  appointment  by  Mrs.  Thomas  in  favour  of  her  four  living 
children  do  not  necessarily  vest  within  21  yekrs  after  her  death, 
and,  in  so  far  as  they  relate  to  the  settled  fund,  are  void  as  being 
in  contravention  of  the  law  of  perpetuities:  Re  Phillips  (1913),  28 
O.L.R.  94,  11  D.L.R.  500.  Probably  also  they  are  bad  as  being 
in  favour  of  persons  who  are  not  objects  of  the  power. 

(c)  The  words  of  the  original  settlement  creating  the  power, 
which  I have  quoted  above,  do  not  ensure  that  Mrs.  Thomas, 
the  donee  of  the  power,  will  so  execute  it  that  the  limitations 
shall  vest  in  transmissible  interest  within  the  period  allowed  by 
the  rule,  that  is,  within  21  years  after  her  death.  It  is  clear, 
however,  that  the  power  might  be  executed  so  as  to  be  free  from 
objection  or  it  might  not. 

The  rule  in  such  circumstances  was  thus  stated  in  In  re  Fane, 
Fane  v.  Fane,  [1913]  1 Ch.  404,  at  p.  411:- — 

“The  fact  that  within  the  terms  of  the  power  an  appointment 
could  be  made  which  would  be  too  remote  is  of  no  moment*  you 
must  wait  and  see  how  in  fact  the  power  has  been  executed,  and 
in  order  to  test  the  validity  of  the  appointment  you  must  treat 
the  appointment  as  if  written  in  the  original  instrument  creating 
the  power  per  Cozens-Hardy,  M.R. 

In  the  same  case  Buckley,  L.J.,  says,  at  p.  413: — 

“The  decision  under  review  affirms  that  if  at  the  date  of  the 
instrument  (in  this  case  the  will)  the  limitations  are  not  known, 
but  are  to  be  determined  in  an  indicated  manner,  the  devise  must 
fail  because  it  may  turn  out  when  they  are  known  that  they 
infringe  the  rule  against  perpetuities.  I am  not  aw^re  of  any 
authority  for  that  proposition.  It  seems  to  me  in  principle 
wrong  and  inconsistent  with  the  decisions  . . . upon  the 

question  of  powers.” 

And  further  on  (pp.  413,  414)  he  says: — 

“When  the  power  is  exercised  the  limitations  created  under  it 
are  to  be  written  into  the  instrument  which  created  the  power, 
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and  if  and  so  far  as  they  do  not  exceed  the  rule  against  perpetuities 
they  are  good.  At  the  date  of  the  instrument  creating  the  power 
the  limitations  are  in  such  a case  not  known.  Their  form  depends 
upon  the  future  action  of  the  donee  of  the  power.  It  may  be 
that  he  will  so  exercise  the  power  as  to  transgress  the  rule;  if  so 
the  limitations  fail.  It  may  be  that  he  will  so  exercise  it  as  not  to 
exceed  the  rule;  in  that  case  the  limitations  hold  good.  At  the 
date  of  the  instrument  creating  the  power  it  is  impossible  to  say 
whether  the  rule  will  be  transgressed  or  not,  but  this  uncertainty 
does  not  render  the  limitation  bad.’’ 

The  principle  so  expressed  was  adopted  and  apphed  by 
Middleton,  J.,  in  the  case  of  Re  Eliot  (1913),  4 O.W.N.  1198, 
11  D.L.R.  34,  and  is  the  law  in  Ontario. 

Applying  this  rule  to  the  circumstances  of  the  present  case, 
the  provisions  of  the  marriage  settlement  of  1869  do  not  in  them- 
selves contravene  the  rule  against  perpetuities,  and  the  question 
turns  on  whether  the  execution  of  the  power  by  the  will  of  Mrs. 
Thomas  is,  or  is  not,  defective,  either  as  infringing  the  rule  against 
perpetuities  or  as  exceeding  the  scope  of  the  power. 

(d)  In  determining  that  question,  the  well-established  rule  is, 
that  the  will  of  Mrs.  Thomas  executing  the  power  of  appointment 
must  first  be  construed  as  though  the  law  of  perpetuities  did  not 
exist,  and,  after  its  construction  is  so  determined,  then,  and  not 
till  then,  to  apply  to  the  document  as  construed  the  law  of  per- 
petuities: Gray  on  the  Rule  against  Perpetuities,  3rd  ed.,  para. 
629.  See  also  the  second  rule  enunciated  by  Wood,  V.-C.,  in 
Cattlin  y.  Brown  (1853),  11  Hare  372,  375,  376;  Dungannon  v. 
Smith  (1846),  12  Cl.  & F.  546;  and  Heasman  v.  Pearse  (1871), 
L.R.  7 Ch.  275,  at  p.  283. 

The  narrow  question  really  in  controversy  resolves  itself  into 
this: — 

Does  the  will  of  Mrs.  Thomas,  upon  its  true  construction, 
confer  an  absolute  gift  on  her  four  children,  followed  by  limitations 
which  are  invalid,  or  does  the  will,  upon  its  true  construction, 
effectively  confer  on  those  four  children  no  more  than  a life- 
estate?  In  other  words,  do  the  four  living  children  take  the  whole 
interest  free  of  any  conditions  or  limitations,  or  do  they  take  a 
life-interest  only — ^and  is  there  a failure  to  appoint  as  to  the 
residue? 
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Mr.  Cameron,  representing  the  fifth  branch  of  the  family, 
contends  that,  while  the  four  living  children  do  take  a life-estate, 
yet  that  is  all  they  take:  that  the  whole  will  is  to  be  construed 
together;  and  that,  so  construing  it,  there  is  given: — 

(1)  A life-estate  to  the  four  living  children. 

(2)  A special  power  of  appointment  to  each  of  these  four 
children,  limited  to  the  objects  and  classes  set  forth  in  the  sub- 
sequent clauses  of  the  will. 

(3)  The  various  subsequent  provisions  of  the  will  of  Mrs. 
Thomas  exhaust  the  whole  income. 

(4)  The  gift  of  the  whole  income  for  an  indefinite  period 
involves  as  a matter  of  construction  of  the  will  a gift  of  the 
principal. 

(5)  And  hence  that  the  later  provisions  of  the  will  limit  the 
broader  words  at  first  used  so  as  to  make  it  plain,  upon  the  whole 
construction,  that  no  more  than  a life-estate  was  intended  to  be 
appointed  to  the  four  living  children. 

(6)  That  the  law  of  perpetuities  then  comes  in  and  nullifies 
the  latter  limitations  (if  otherwise  they  would  have  had  any 
effect),  and  that,  after  the  life-estate  to  the  four  surviving  children, 
there  is  a complete  failure  to  exercise  any  valid  power  of  appoint- 
ment. 

(7)  Consequently,  that  the  remainder,  after  the  life-estate  to 
the  four  living  children,  is  undisposed  of,  and  falls  to  be  dealt  with 
imder  the  words  of  the  original  instrument  creating  the  power, 
where  it  says:  ‘‘in  default  of  such  appointment  and  so  far  as  the 
same  shall  not  extend  in  trust  for  the  children  of  the  said  Harriet 
Ameha  Thomas  present  or  future;”  the  result  being  that,  under 
the  clause  last  quoted,  the  children  of  the  late  Francis  Wofferstan 
Goodhue  Thomas  take  a one-fifth  interest  in  this  remainder. 

Counsel  for  the  four  living  children  submit  that  the  will 
contains,  in  the  first  instance,  an  absolute  appointment  in  favour 
of  their  clients  within  the  power  contained  in  the  original  settle- 
ment, and  that  the  subsequent  provisions  of  the  will  are  attempts 
to  modify,  in  excess  of  the  powers  of  Mrs.  Thomas,  the  enjoyment 
of  the  property  which  had  previously  been  appointed  absolutely 
to  the  four  hving  children. 

In  considering  the  matter,  a third  suggestion  has  presented 
itself  to  me,  viz.,  whether  the  appointment  to  these  four  living 
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children  is  or  is  not,  by  the  words  used  in  the  will  ‘^and  not  other- 
wise,” inextricably  bound  up  with  the  restraint  on  alienation,  so 
that  the  only  appointment  is  an  appointment  conditional  on  the 
fund  going  to  the  grandchildren  after  a Hfe-estate,  and  whether, 
if  this  condition  fails,  the'  appointment  lapses:  in  other  words, 
whether  the  subject-matter  dealt  with  by  the  donee  of  the  power 
failed  to  pass  to  the  four  hving  children  except  subject  to  a 
restraint  on  alienation  during  Kfe,  and,  as  the  restraint  is  invahd 
in  form,  whether  the  appointment  fails  in  toto. 

The  rule  of  law  appHcable  to  the  solution  of  these  questions 
has  been  stated  in  the  House  of  Lords  in  Hancock  v.  Watson, 
[1902]  A.C.  14,  22,  as  follows:— 

‘Ht  is  settled  law  that  if  you  find  an  absolute  gift  to  a legatee 
in  the  first  instance,  and  trusts  are  engrafted  or  imposed  on  that 
absolute  interest  which  fail,  either  from  lapse  or  invahdity  or 
any  other  reason,  then  the  absolute  gift  takes  effect  so  far  as  the 
trusts  have  failed  to  the  exclusion  of  the  residuary  legatee  or  next 
of  kin  as  the  case  may  be.  Of  course,  as  Lord  Cottenham  pointed 
out  in  Lassence  v.  Tierney  (1849),  1 Mac.  & G.  551,  if  the  terms 
of  the  gift  are  ambiguous,  you  may  seek  assistance  in  construing 
it — in  saying  whether  it  is  expressed  as  an  absolute  gift  or  not — • 
from  the  other  parts  of  the  will,  including  the  language  of  the 
engrafted  trusts.” 

The  rule  so  stated  was  appHed  by  the  Master  of  the  Rolls 
as  early  as  1820  in  the  case  of  Whittell  v.  Dudin  (1820),  2 Jac.  & W. 
279.  It  was  elaborated  and  clarified  by  Lord  Cottenham  in 
Lassence  v.  Tierney,  1 Mac.  & G.  551,  and  was  restated  and  affirmed 
by  Lord  Davey  in  the  words  I have  quoted  above,  from  Hancock 
V.  Watson. 

The  rule  is  unquestioned,  the  difficulty  arises  in  applying  it 
to  the  “ever- varying  language  in  which  individual  testators 
endeavour  to  express,  or  perhaps  I should  say  conceal,  their  real 
•intention.  Reported  cases  are  only  of  value  so  far  as  they- explain 
and  elaborate  the  principle  and  afford  examples  and  illustrations 
of  the  way  in  which  the  principle  has  been  appfied  in  particular 
cases  by  eminent  Judges:”  FitzGihhon  v.  McNeill,  [1908]  1 I.R.  1, 
per  the  Master  of  the  Rolls,  at  pp.  7,  8. 

In  considering  the  questions  here  submitted  I have  found  it 
necessary  in  order  to  arrive  at  a conclusion  to  examine  and  consider 
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how  the  rule  was  applied  in  each  of  the  cases  cited  on  the  argument 
and  in  many  others.  No  good  purpose  would  be  here  accomplished 
by  a review  of  all  these  cases.  They  may  be  found  cited  in 
Halsbury’s  Laws  of  England,  vol.  22,  p.  353,  notes  (6)  and  (c) ; 
vol.  23,  p.  50,  notes  (h)  and  (f);  and  vol.  28,  p.  674,  notes  (n),  (a), 
and  (6).  See  also  Gray  on  the  Rule  against  Perpetuities,  3rd  ed., 
ch.  13,  pp.  370  to  382.  The  only  case  which  I have  found  in  our 
own  reports  in  which  the  rule  has  been  considered  or  discussed 
is  Deedes  v.  Graham  (1873),  20  Gr.  258,#  at  p.  260. 

With  a view  of  indicating  the  limits  of  the  rule  and  of  illus- 
trating its  application  in  various  sets  of  circumstances,  as  well 
as  for  the  purpose  of  suggesting  various  considerations  which  may 
assist  the  Court  in  reaching  a conclusion,  it  may  be  useful  to 
recapitulate  a selected  few  of  the  cases  which  I have  considered. 

Kampf  V.  Jones  (1837),  2 Keen  756,  shews  that  the  rule  as 
stated  in  Carver  v.  Bowles  (1831),  2 Russ.  & Myl.  301,  applies  to 
appointments  under  k power  in  the  same  manner  as  to  a devise 
or  bequest  under  a will. 

Lassence  v.  Tierney,  1 Mac.  & G.  551,  is  a leading  case,  decided 
by  Lord  Cottenham.  The  head-note  is  in  part  as  follows:  ‘Gf  a 
testator  leaves  a legacy  absolutely  as  regards  his  estate,  but  restricts 
the  mode  of  the  legatee’s  enjoyment  of  it,  to  secure  certain  objects 
for  the  benefit  of  the  legatee;  upon  failure  of  such  objects,  the 
absolute  gift  prevails:  but,  if  there  be  no  such  absolute  gift  as 
between  the  legatee  and  the  estate,  and  particular  modes  of 
enjoyment  are  prescribed,  and  those  modes  of  enjoyment  fail, 
the  legacy  forms  part  of  the  testator’s  estate  as  not  having  in 
such  event  been  given  away  from  it.”  It  was  held  in  that  case 
that  there  was  not  an  absolute  gift.  The  case  is  important  as 
containing  the  earliest  statement  of  the  rule  in  question. 

. In  Gerrard  v.  Butler  (1855),  20  Beav.  541,  the  words  of  the 
will  exercising  the  power  of  appointment  were:  “unto  and 
equally  among  my  said  younger  children,  Elizabeth  Gerrard, 
Richard  Butler,  Sarah  Fowler,  and  William  Fowler,  the  shares  of 
my  said  daughter  Elizabeth,  to  be  upon  such  trusts  as  are  declared 
of  her  former  portion  in  her  said  marriage  settlement,  and  to  be 
accordingly  paid  to  the  trustees  thereof  therein  named.”  It  was 
argued  that  “in  Ring  v.  Hardwick  (1840),  2 Beav.  352,  and 
similar  cases,  there  was  an  absolute  gift,  in  the  first  instance. 
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followed  by  an  attempt  to  control  it,  in  an  independent  passage; 
but  here  the  whole  appointment  and  its  modification  are  con- 
tained in  one  sentence,  and  the  direction  that  the  appointed  fund 
shall  be  subject  to  the  trusts  of  the  settlement  forms  an  essential 
portion  of  the  gift  itself,  and  cannot  be  separated  from  it.”  Sir 
John  Romilly  in  giving  judgment  adversely  to  this  contention 
said: — 

“These  cases  depend  on  nice  distinctions,  and  one  case  is 
seldom  an  authority  for  another,  for  they  turn  much  on  the 
particular  expressions  used.  I think,  however,  that  the  principle 
which  governs  these  cases  may  be  drawn  from  the  cases  of  Carver 
V.  Bowles  and  Ring  v.  Hardwick.  The  question  is  this:  whether 
the  words  of  appointment  are  sufficient  to  vest  the  property  in 
the  objects  of  the  power  absolutely  with  a superadded  condition 
not  warranted  by  the  power,  or  whether  the  superadded  terms 
constitute  an  essential  part  of  the  gift  itself.  Applying  the  rule 
to  this  case,  I think  that  they  are  superadded  words,  and  not 
words  forming  part  of  the  original  gift.” 

In  Rucker  v.  Scholefield  (1862),  1 H.  & M.  36,  a fund  was  given 
to  trustees,  “upon  trust  thereout  to  appropriate  one-fifth  part  to 
and  for  the  benefit  of  each  daughter,  and  to  pay  and  apply  the 
income  of  the  share  of  each  daughter  for  her  separate  use;  and 
after  the  decease  of  each  daughter,  upon  trusts  for  the  benefit 
of  her  children: — Held,  that  the  limitations  over  being  void,  the 
daughters  took  life-interests  only.”  Vice-Chancellor  Sir  W. 
Page  Wood,  after  stating  the  rule,  continues  (p.  41)  :— 

“If  the  words  of  the  original  gift  are  coupled  with  the  whole 
series  of  limitations  over,  so  as  to  form  one  system  of  trusts,  then 
all  that  can  be  done  is  to  give  effect  to  so  much  of  the  limitations 
as  may  be  consistent  with  law.”  And  at  p.  42:  “The  reference 
to  the  trusts  following  must  be  considered  to  take  in  all  the  trusts, 
following  as  they  do  in  one  connected  series.  It  is  impossible 
to  stop  after  the  first  part,  which,  if  it  stood  alone,  would  ng  doubt 
confer  absolute  interests  on  the  daughters;  but  you  must  take 
the  reference  to  be  to  the  whole  system  of  trusts,  including  the 
restriction  of  the  daughters^  interests  to  life-estates,  and  the  gifts 
over  to  their  children.  This  is  not  the  case  of  a good  appointment 
being  made,  and  then  followed  by  an  attempt  to  engraft  an 
invalid  restriction  upon  it  . . . The  result  is,  that  each 
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daughter  took  a life-interest  in  one-fifth  for  her  separate  use,  and 
subject  to  that  the  fund  goes  as  upon  default  of  appointment.’^ 

In  McDonald  v.  McDonald  (1875),  L.R.  2 Sc.  App.  482,  the 
rule  is  thus  stated  by  the  Lord  Chancellor  (pp.  488,  489) 

“From  all  those  cases  the  plain  rule  is  derivable  that,  if  you 
cannot  disconnect  that  which  is  imposed  by  way  of  condition,  or 
mode  of  enjoyment,  from  a gift,  the  gift  itself  may  be  found  to 
be  involved  in  conditions  so  much  beyond  the  power  that  it 
becomes  void.  But  where  that  is  not  so,  where  you  have  a gift 
to  an  object  of  the  power,  and  where  you  have  nothing 
alleged  to  invalidate  that  gift,  but  conditions  which  are  attempted 
to  be  imposed  as  to  the  mode  in  which  that  object  of  the  power 
is  to  enjoy  what  is  given  to  him,  there  the  gift  may  be  valid,  and 
take  effect  without  reference  to  those  conditions.” 

And  Lord  Hatherley  in  the  same  case  (p.  490)  distinguished 
it  “from  all  the  cases  in  which  you  find  the  gift  only  in  a continued 
series  of  limitations  expressed  in  the  instrument,  without  any 
complete  severance  of  the  share  at  once,  and  in  which  you  find  a 
subsequent  dealing  with  that  share  and  interests  allotted  and 
apportioned  in  it  to  the  parties  intended  to  be  benefited;  and  in 
those  cases,  if  those  parties  be  out  of  the  range  of  the  power,  the 
appointment  becomes  vitiated,  because  you  cannot  separate  it 
from  a continued  series  of  limitations.  But  where  we  have  a 
share  taken  out  of  the  general  trust-fund,  and  completely,  and 
clearly,  and  neatly,  severed  from  the  rest  of  the  fund,  subsequent 
limitations  do  not  prejudice  the  absolute  gift.” 

In  Re  Richards y Williams  v.  Gorvin  (1883),  50  L.T.R.  22, 
Pearson,  J.,  stated  the  rule  in  this  way  (p.  23) : — 

“Where  there  is  an  absolute  gift  and  then  a modification  of 
the  mode  of  enjoyment  of  it  to  secure  certain  objects  for  the 
benefit  of  the  beneficiary,  then,  if  the  objects  fail,  the  absolute 
gift  remains;  but  if  there  is  an  absolute  gift  and  then  a clause 
diminishing  the  estate  so  given  to  the  first  taker,  the  absolute 
gift  has  in  effect  been  cut  down,  and  the  Court  can  only  give 
effect  to  it  as  so  diminished.”  Following  the  cases  of  Gompertz  v. 
Gompertz  (1846),  2 Ph.  107,  Lassence  v.  Tierney,  supra,  and 
Kellett  V.  Kellett  (1868),  L.R.  3 H.L.  160,  he  held  that  this  was  not 
a case  of  modification  of  the  estate  first  given  but  of  diminution 
of  it,  and  that  there  was  a lapse. 
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In  Hancock  v.  Watson,  [1902]  A.C.  14,  Lord  Davey,  at  pp.  22 
and  23,  says: — 

“In  the  present  case  I cannot  feel  any  doubt  that  the  original 
gift  of  two-fifths  of  the  residuary  estate  to  Susan  Drake  was  in 
terms  an  absolute  gift  to  her..  The  testator  uses  the  words  ‘I 
give,'  and  speaks  of  the  shares  subsequently  as  ^allotted'  to  her. 
Mr.  Levett  contended  that  there  are  words  in  the  will  which 
confine  her  interest  in  the  allotted  portions  to  her  life.  But  that 
is  not  what  the  testator  has  said : he  has  directed  that  during  her 
life  she  shall  have  only  the  income  of  her  share  for  her  separate 
use  without  power  of  anticipation.  But  that  is  quite  consistent 
with  a power  to  dispose  of  the  capital  after  her  death  so  far  as  it 
should  not  be  exhausted  by  the  trusts  declared  of  it  and  with  the 
right  of  her  representatives  to  claim  it.  In  other  words,  as 
between  herseK  and  the  estate  there  is  a complete  severance  and 
disposition  of  her  share  so  as  to  exclude  an  intestacy,  though  as 
between  ^her  and  the  parties  taking  under  the  engrafted  trusts 
she  takes  for  life  only.' " 

In  Re  Cohen,  Cohen  v.  Cohen  (1915),  60  Sol.  Jour.  239,  by  a 
marriage  settlement  the  fund  was  settled  upon  trust  to  pay  the 
income  to  the  wife  for  life  and  after  her  death  for  such  of  her 
children  as  the  wife  should  appoint  and  in  default  of  appointment 
for  all  children  equally.  Then  followed  this  proviso:  “Provided 
always,  and  it  is  hereby  declared,  that  the  share  of  the  said  trust 
premises  which  each  child  of  the  ^wife'  who  shall  be  living  at  the 
date  of  these  presents  shall  take  under  these  presents  in  default  of 
appointment  shall  not  vest  absolutely  in  such  child,  but  shall  be 
retained  by  the  trustees  or  trustee  and  held  by  them  or  him  upon 
the  trusts  hereinafter  declared  concerning  the  same  respectively  (that 
is  to  say)."  Then  followed  trusts  in  the  usual  form  “for  payment 
of  the  income  ‘of  his  or  her  said  share'  to  each  child  for  life,  and 
after  his  or  her  death  as  to  ‘such  share'  and  the  future  income 
thereof  for  his  or  her  children  as  he  or  she  should  by  deed  or  will 
appoint,  and,  in  default,  for  his  or  her  children  at  twenty-one  or 
marriage."  No  provision  was  made  in  case  of  death  without  children. 
There  were  eight  children  who  became  entitled  under  the  marriage 
settlement.  One  of  the  sons  died  a bachelor.  The  plaintiffs 
were  his  executors,  and  the  question  was  whether  his  executors 
were  entitled  to  his  share  or  whether  the  settlor  was  entitled 
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thereto  by  way  of  resulting  trust.  Counsel  for  the  plaintiffs 
relied  on  Hancock  v.  Watson^  [1902]  A.C.  14,  and  counsel  for  the 
settlor  relied  on  Gompertz  v.  Gompertz,  1 Ph.  107,  and  Re  Richards, 
50  L.T.R.  22.  Joyce,  J.,  after  stating  the  facts  and  reading  part 
of  the  settlement,  said: — 

Under  the  trusts  for  the  children  it  is  quite  clear  that  stopping 
there,  and  if  nothing  more  had  been  said,  the  children  would 
have  taken  an  absolute  interest.  But  then  follows  the  proviso 
that  the  share  of  each  child  shall  not  vest  absolutely,  but  shall  be 
retained  by  the  trustees  upon  certain  trusts — ^trusts  which  do  not 
exhaust  the  absolute  interest  in  every  event,  or  provide  what  is 
to  be  done  with  the  share  in  the  event  of  the  child  having  no  child 
at  all.  I cannot  accept  the  argument  urged  in  favour  of  a resulting 
trust  to  the  settlor,  namely,  that  the  proviso  meant  that  the 
share  should  not  vest  in  the  child  at  all.  The  proviso  does  not 
say  that  the  share  shall  not  vest  in  the  child;  all  it  says  is  that  the 
share  shall  not  vest  absolutely  in  the  child,  but  shall  be  retained 
upon  certain  trusts,  and  there  is  nothing  in  what  follows  to  shew 
that  the  child  is  only  to  take  what  flowed  from  the  life  interest. 
In  my  opinion  the  only  effect  of  the  proviso  is  to  cut  down  the 
absolute  interest  of  the  child  imder  the  previous  gift  to  the  extent 
to  which  it  may  be  necessary  to  do  so  in  order  to  effectuate  the 
trusts  which  followed  on  after  the  directions  that  the  share  should 
be  retained  by  the  trustees.  In  the  events  which  have  happened 
I am  of  opinion  that,  the  subsequent  trusts  having  failed,  the  share 
belongs  to  the  son’s  executors.” 

Some  conclusions  clearly  appear  from  these  cases: — 

(1)  The  principles  as  to  rejecting  separable  invalid  restrictions 
on  validly  created  interests  and  other  rules  as  to  direct  limitations 
apply  to  appointments  under  powers. 

(2)  The  difficulty  in  all  cases  consists  in  determining  whether 
there  is  an  absolute  gift  in  the  first  instance  which  is  cut  down  by 
subsequent  provisions,  or  whether  the  only  gift  is  contained  in 
those  modifying  provisions.  The  simplest  case  is  whiere  there  is 
a clear  absolute  gift  by  will  or  appointment  followed  by  a codicil 
or  by  a proviso  in  a subsequent  clause  imposing  restrictions  on 
its  enjoyment. 

(3)  It  is  plain  that  the  trusts  or  limitations  which  fail  must  be 
engrafted  or  imposed  on  the  absolute  interest  in  such  a way  as 
merely  to  modify  the  enjoyment  under  the  absolute  gift. 
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(4)  If  the  subsequent  limitations  diminish  the  original  gift 
or  totally  substitute  a new  gift,  nothing  passes  except  the  estate 
so  modified. 

(5)  It  is  a consideration  tending  against  an  absolute  gift  and 
in  favour  of  a lapse,  if  the  subsequent  limitation  or  modification 
is  found  not  in  a separate  codicil  or  independent  passage  of  the 
will,  but  as  a part  of  the  very  clause  by  which  the  fund  is  given 
or  appointed,  because  it  tends  to  indicate  that  the  limitation  is  an 
essential  portion  of  the  gift  itself  and  cannot  be  separated  from  it, 
but  this  consideration  is  not  decisive.  See  Gerrard  v.  Butler, 
20  Beav.  541. 

I think  that  in  the  present  case  there  is  an  absolute  appoint- 
ment of  the  settled  fund,  vesting  it  equally  in  the  four  living 
children,  subject  to  certain  temporary  limitations  as  to  its  enjoy- 
ment, not  warranted  by  the  power,  but  with  a power  ultimately 
of  full  disposition  of  the  corpus  by  last  will  exercisable  by  the 
appointees — ^and  that  the  words  appointing  the  corpus  in  favour 
of  the  four  living  children  are  distinctly  severable  from  the  sub- 
sequent limitations  of  income  in  favour  of  persons  who  are  not 
objects  of  the  power  and  to  whom  a gift  would  be  against  the  law 
of  perpetuities. 

I have  been  led  to  this  conclusion  by  the  following  among 
other  considerations:  (1)  There  is  an  expressed  intention  to 
exercise  the  power  of  appointment  over  the  fund  in  question. 
The  testatrix  by  her  will  bequeaths  her  estate  generally  to  her 
trustees,  ^‘including  the  Llangorse  Farm  in  Wales,  the  Como 
property,  and  also  the  $30,000  settled  upon  me  with  power  of 
disposition  thereof  by  my  father.”  A failure  to  appoint  was  not 
intended  by  the  donee  of  the  power.  (2)  There  is  an  expressed 
intention  to  divide  this  fund  among  the  four  living  children  and 
to  exclude  the  fifth  branch  of  the  family.  The  testatrix  expressly 
directs  that  the  moneys  received  from  the  Phoenix  Life  Insurance 
Company  be  divided  among  the  four  living  children  and  the 
descendants  of  the  son  who  was  dead,  '‘this  being  the  only  portion 
of  my  estate  to  be  divided  into  five  parts.”  (3)  There  is  an 
absolute  appointment  of  the  corpus  of  the  fund  to  the  four  living 
children,  by  the  words  “the  whole  residue  of  my  estate  I give  and 
bequeath  to  my  four  living  children  equally.” 

If  one  stopped  there,  no  question  would  arise,'  and  the  appoint- 
ment would  be  clear  and  absolute.  They  are,  however,  imme- 
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diately  followed  by  the  words,  “to  be  disposed  of  by  them  respec- 
tively by  last  will  but  not  otheiwise,  and  subject  to  the  payment 
of  the  revenues,  interest,  and  income  as  hereinafter  mentioned,” 
etc.,  setting  forth  the  trusts.  In  considering  this  provision  one 
must  bear  in  mind  the  terms  of  the  original  settlement,  viz., 
that  the  power  is  to  appoint  only  among  the  children  of  the  donee 
of  the  power,  and  that  such  appointment  is,  by  the  preceding 
words,  effectively  made  subject  to  an  invalid  limitation  or  modi- 
fication restraining  alienation  except  by  will;  also  that  nowhere 
else  in  the  will  of  Mrs.  Thomas  is  there  any  attempt  to  modify  or 
vary  this  disposition  of  the  corpus,  the  modifications  which  are 
attempted  relating  solely  to  income. 

Mr.  Cameron  adopts  the  only  line  of  argument  that  seems 
open  to  him,  viz.,  to  argue  that  the  attempt  to  bequeath  for  an 
indefinite  period  the  whole  income  to  grandchildren  as  a class  is 
equivalent  to  an  attempt  to  bequeath  to  them  the  remainder  in 
the  corpus,  and  that, as  a matter  of  construction  it  demonstrates 
that  the  prior  appointment  to  the  four  living  children  is  of  a 
life-estate  only.  No  doubt,  the  testatrix  intended  to  modify  the 
control  and  power  of  alienation  exercisable  by  her  children  over 
the  shares  appointed  to  them — ^but  did  she  intend  to  take  them 
away?  Clearly  not,  for  she  gives  them  power  to  appoint  the 
corpus  by  will,  and  the  subsequent  special  directigns  relate  to 
income  only. 

(4)  Lastly,  it  is  always  to  be  borne  in  mind  that  the 
testatrix  is  dealing  with  the  settled  fund  in  question  along  with 
and  as  part  of  her  general  estate,  and  the  special  provisions  which 
she  makes  permitting  gifts  to  charities  and  otherwise  infringing 
on  her  general  scheme  of  preservation  may  be  entirely  valid  with 
regard  to  that  part  of  her  estate  other  than  the  settled  fund  in 
question,  and  for  purposes  of  construction  are  not  to  be  relied 
on  in  the  same  maimer  as  though  the  will  related  only  to  this 
settled  fund. 

The  result  is  that  the  four  living  children  are  entitled 
presently  to  receive  from  the  trustees  of  the  marriage  settlement 
their  respective  shares  of  the  settled  fund  free  from  any  conditions 
or  limitations:  see  Whithy  v.  Mitchell  (1889),  42  Ch.  D.  494,  at  p.  504. 

Costs  out  of  the  corpus  of  the  trust-fund. 

[The  case  is  reported  on  one  point  only.  Other  questions  were  raised  and 
argued  and  considered  by  the  learned  Judge  in  his  reasons  for  judgment; 
but  it  is  unnecessary  to  refer  to  them.] 
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Schmidt  v.  Wilson  & Cankam  Limited. 


Sale  of  Goods — Contract — Goods  to  he  Imported  from  New  Zealand — Breach  by 
Vendors — Failure  to  Deliver  all  Goods  Covered  by  Contract — Repudiation — 
Embargo  upon  Exportation  from  New  Zealand — Effect  of — Suspension  of 
Contract  during  Period  of  Total  Prohibition — Exportation  with  Consent  of 
Minister  of  Customs — Absence  of  Endeavour  to  Obtain  Consent — Duty  of 
Vendors — Damages — Measure  of. 

By  a contract  made  on  the  24th  March,  1916,  the  defendants,  in  Toronto, 
Ontario,  agreed  to  sell  to  the  plaintiff,  in  Buffalo,  New  York,  10,000  dozen 
New  Zealand  pelts  at  21  shillings.  The  pelts  were  to  be  shipped  from  New 
Zealand.  The  following  provisions  were  contained  in  the  written  agree- 
n^ent;  “Shipments  must  be  consigned  British  Consul-General  for  account 
approved  consignee — credit  to  be  arranged  accordingly.”  “Authorised 
destinations,  Boston,  New  York,  Philadelphia.  Authorities  however 
permits  {sic)  shipments  to  be  diverted  in  transit.”  “No  claims  will  be 
recognised  on  deliveries  against  this  contract  unless  made  in  writing  within 
14  days  after  receipt  of  shipment.  The  sellers  to  have  the  right  of  inspection 
after  receipt  of  such  notice.”  “All  contracts  m^ade  contingent  upon  causes 
beyond  our  control.”  “Terms  c.  i.  f.  Buffalo,  including  war  risk.  Pay- 
ment cash  in  Nevv  Zealand  by  letter  of  credit  on  London,  Eng.  Destina- 
tion— Buffalo,  N.Y.  Tare — none.  Draft — none.”  Credit  for  £10,500 
w'as  arranged  for  in  New  Zealand,  and  the  plaintiff  was  placed  on  the  ap- 
proved consignee  list.  About  two-thirds  of  the  goods  contracted  for 
arrived;  the  remainder  did  not.  By  an  order  of  the  Governor  of  New 
Zealand  in  Council,  dated  the  10th  April,  1916,  the  exportation  of  pelts 
to  any  other  destination  than  the  United  Kingdom  or  the  Commmmvealth 
of  Australia  v/as  prohibited,  “except  with  the  consent  of  the,  Minister  of 
Customs.”  On  the  24th  May,  1916,  the  Comptroller  of  Customis  informied 
exporters  that  the  issue  of  permits  for  the  exportation  of  pelts  to  foreign 
destinations,  including  the  United  States,  w^as  suspended.  Subsequent 
orders  in  council  made  variations  as  to  the  prohibition  upon  the  export 
of  pelts;  and  it  was  shewn  in  evidence  that  from  the  1st  March,  1916,  to 
the  23rd  May,  1916,  from  the  5th  June  to  the  7th  July,  1916,  and  from  the 
5th  September,  1916,  to  the  30th  June,  1917,  all  applications  to  export 
pelts  to  the  United  States  were  granted,  provided  the  conditions  as  to  con- 
signment and  nature  and  origin  of  pelts  were  complied  with.  But  from 
the  24th  May  to  the  7th  July,  1916,  there  was  absolute  prohibition  in 
respect  of  pelts  weighing  34  lbs  per  dozen  or  under — and  the  pelts  contracted 
for  by  the  plaintiff  were  under  that  weight : — 

//eZd,  that  the  contract  was  not  annulled  but  merely  suspended  by  the  embargo 
or  prohibition,  and  the  defendants  should  have  waited  a reasonable  time 
before  repudiating  the  contract. 

Andrew  Millar  & Co.  Limited  v.  Taylor  & Co.  Limited,  [1916]  1 K.B.  402, 
followed. 

Held,  also,  that  the  defendants  were  bound  to  use  their  best  endeavours  to 
obtain  the  consent  of  the  Minister  of  Customs,  which  they  could  have 
* obtained,  if  they  had  applied  for  it,  between  the  5th  September,  1916,  and 
the  3rd  January,  1917,  but  which  they  did  not. 

In  re  Anglo-Russian  Merchant  Traders  Limited  and  John  Batt  & Co.  {London) 
Limited,  [1917]  2 K.B.  679,  followed. 

H.  0.  Brandt  & Co.  v.  H.  N-.  Morris  & Co.  Limited,  [1917]  2 K.B.  784,  dis- 
tinguished. 

The  plaintiff  always  insisted  upon  the  fulfilment  of  the  contract;  the  defend- 
ants did  not  until  the  3rd  January,  1917,  definitely  repudiate  it;  and  the 
defendants  were  liable  in  damages  for  their  failure  to  fulfil  their  contract. 
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The  measure  of  damages  was  the  price  which  the  plaintiff  would  have  had  to 
paj^  in  New  Zealand  at  the  date  of  the  repudiation  of  the  contract  by  the 
defendants. 

Brenner  v.  Consumers  Metal  Co.  (1917),  41  O.L.R.  534,  followed. 

American  cases  on  the  measure  of  damages  distinguished. 

Action  for  damages  for  breach  by  the  defendants  of  a contract 
for  the  dehvery  by  them  of  certain  New  Zealand  pelts. 

The  action  was  tried  by  Logie,  J.,  without  a jury,  at  a Toronto 
sittings. 

T.  R.  Ferguson,  for  the  plaintiff. 

R.  McKay,  K.C.,  and  G.  W.  Adams,  for  the  defendants. 

March  8.  Logie,  J.: — Notwithstanding  certain  ambiguities 
in  the  correspondence  leading  up  to  the  contract  sued  on  herein, 
I think  the  subsequent  correspondence  and  the  evidence  of  McCart- 
ney, the  defendants’  general  manager  in  New  Zealand,  who  pur- 
chased 3,000  dozen  pelts  before  the  contract  was  entered  into, 
the  conduct  of  the  parties,  and  the  wording  of  the  contract  itself, 
all  lead  irresistibly  to  the  conclusion  that  the  defendants  entered 
into  the  contract  with  the  plaintiff  as  principals. 

I so  find. 

The  amended  contract  dated  by  the  defendants  the  28th 
February,  1916,  but  accepted  by  the  plaintiff  on  the  24th  March, 
1916,  is  as  follows: — 

“Contract  No.  112. 
“Toronto,  Ont., 

“Feb.  28th,  1916. 

“Messrs.  Schoellkopf  & Co., 

“Buffalo,  N.Y. 

“Dear  Sirs: 

Amended. 

“We  beg  to  confirm  sale  to  you  as  follows: — 

“10,000  dozen  C.M.C.  and  or  C.F.M.  New  Zealand  pickled 
pelts  at  21  shillings. 

“Pelts  will  average  about  65%  XXX 

15%  XX 
20%  X 

“Shipments  must  be  consigned  British  Consul-General  for 
account  approved  consignee — credit  to  be  arranged  accordingly. 


Logie,  J. 

1920 

Schmidt 

V. 

Wilson 

& 

Canham 

Limited. 


196 


Logie,  J. 

1920 

Schmidt 

V. 

Wilson 

& 

Canham 

Limited. 


ONTARIO  LAW  REPORTS.  [vol. 

‘‘Authorised  destinations,  Boston,  New  York,  Philadelphia. 

“Authorities  however  permits  {sic)  shipments  to  be  diverted 
in  transit. 

“No  claims  will  be  recognised  on  deliveries  against  this  contract 
unless  made  in  writing  within  14  days  after  receipt  of  shipment. 
We  to  have  the  right  of  inspection  after  receipt  of  such  notice. 

“AU  contracts  made  contingent  upon  causes  beyond  our 
control. 

“Terms  c.i.f.  Buffalo,  including  war  risk.  Payment  cash  in 
New  Zealand  by  letter  of  credit  on  London,  Eng. 

“Destination— Buffalo,  N.Y.  Tare — ^none.  Draft — none. 

“Brokerage — 1K%  payable  here. 

“Yours  truly, 

“Wilson  & Canham  Limited, 
“per  W.  W.  Canham.” 


“No.  112, 

“Buffalo,  N.Y.,  Mch.,  24th,  1916. 
“Messrs.  Wilson  & Canham  Limited, 

36  Welhngton  St.  East, 

, Toronto. 

Gentlemen: — 

“Your  contract  dated  Feb.  28/16  of  which  this  is  a part  received 
and  found  correct. 

“Yours  truly, 

“Schoellkopf  & Co.,“ 

“per  B.  G.  Tallmon.” 

The  plaintiff  carries  on  business  under  the  name  of  Schoellkopf 
& Co. 

Credit  for  £10,500  was  arranged  for  in  New  Zealand,  and  the 
plaintiff  was  on  the  4th  March,  1916,  placed  on  the  approved 
consignee  hst. 

About  two-thirds  of  the  goods  contracted  for  arrived,  and  the 
balance  did  not — ^this  balance  was  3,313^  dozen  pelts,  and  the 
plaintiff  alleges  that  he  had  to  go  into  the  United  States  market 
and  purchase  similar  pelts  at  the  price  of  $42,096.49 — 'an  advance 
of  $25,090,  which  he  claims  as  damages. 

By  order  in  council,  dated  the  1st  April,  1915,  published  in  the 
New  Zealand  Gazette  under  date  the  6th  April,  1915,  His  Excel- 
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lency  the  Governor  in  Council  prohibited,  to  the  extent  set  forth 
therein  by  schedule  5,  the  exportation  of  ^‘pelts.” 

By  the  said  5th  schedule,  the  exportation  of  these  goods  was 
prohibited  to  any  other  destination  than  the  United  Kingdom 
and  British  Possessions  and  Protectorates,  “except  with  the 
consent  of  the  Minister  of  Customs.” 

On  the  20th  December,  1915,  the  Comptroller  of  Customs  of 
New  Zealand  published  certain  information  or  regulations  govern- 
ing exportation  direct  to  the  United  States  of  hides  and  skins, 
which  contained,  among  other  directions,  the*  information  that 
exportation  direct  to  the  United  States  might  be  made  only 
to  the  British  Consuls-General  at  New  York,  Boston,  Philadelphia, 
and  San  Francisco,  for  account  of  “approved  consignees,”  and 
indicated  the  mode  in  which  permits  should  be  applied  for. 

By  order  in  council  dated  the  10th  April,  1916,  previous 
orders  in  council  prohibiting  the  exportation  of  certain  goods 
referred  to  in  the  firsk  schedule  were  revoked,  and  in  lieu  thereof 
the  new  order  prohibited,  to  the  extent  set  forth  in  the  2nd, 
3rd,  4th,  and  5th  schedules,  the  exportation  of  goods  specified 
in  those  schedules.  The  5th  schedule  prohibited  the  exportation 
of  pelts  to  any  other  destination  than  the  United  Kingdom  or 
the  Commonwealth  of  Australia,  “except  with  the  consent  of  the 
Minister  of  Customs.” 

By  the  6th  schedule  of  the  order  in  council  of  the  10th  April, 
1916,  exportation  of  all  goods  was  prohibited,  “except  with  the 
consent  of  the  Minister  of  Customs,”  to  all  destinations  except 
those  named  therein. 

The  destination  of  the  United  States  of  America  was  not 
included  in  these  exceptions. 

By  circular  telegram  of  the  24th  May,  1916,  the  Comptroller 
of  Customs  informed  exporters  that  the  issue  of  permits  to  export 
pelts  to  foreign  destinations,  including  the  United  States,  was 
now  suspended. 

By  circular  telegram  dated  the  5th  June,  1916,  the  Comptroller 
informed  exporters  that  applications  would  still  be  considered 
for  pelts  over  34  pounds  per  dozen — to  the  United  States. 

The  pelts  in  question  weighed  under  34  pounds  per  dozen. 

By  circular  telegram  dated  the  8th  July,  1916,  the  Comptroller 
informed  exporters  that  issue  of  “permits”  for  exportation  of  pelts, 
all  weights,  “to  non-British  destinations,”  was  suspended. 
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By  order  in  council  dated  the  24th  July,  1916,  the  order  of 
the  10th  April,  3rd  schedule,  containing  a hst  of  goods  the  expor- 
tation of  which  was  prohibited  to  any  other  destination  than  the 
United  Kingdom  “except  with  the  consent  of  the  Minister  of 
Customs,’^  was  amended  by  omitting  the  words  “woolled  sheep- 
skins’^ and  by  adding  the  words  “sheep-skins  (with  or  without 
wool),  pig-skins,  and  pelts,”  etc.;  and  the  5th  schedule  thereto 
was  amended  by  omitting  the  words  “sheep-skins  (without  wool), 
pig-skins,  and  pelts.” 

On  the  5th  September,  1916,  the  Comptroller  of  Customs 
by  circular  telegram  advised  that  restrictions  on  exportation 
“pickled  pelts,”  etc.,  “to  British  Possessions  now  removed” — 
and  that  applications  to  export  to  United  States  would  be  con- 
sidered. 

On  the  18th  September,  1916,  His  Excellency  in  Council  by 
- order  revoked  and  amended  the  order  in  council  of  the  24th  July, 
1916,  and  allowed  the  exportation  of  sheep-skins  (without  wool), 
pig-skins,  and  “pelts”  to  any  part  of  His  Majesty’s  Dominions. 
Other  destinations  still  required  the  consent  of  the  Minister  of 
Customs. 

On  the  29th  January,  1917,  His  Excellency  in  Council  by  order 
in  council  prohibited  the  export  of  sheep-skins  and  (save  in 
pursuance  of  a permit  issued  by  the  Minister  of  Agriculture) 
of  “pelts”  to  any  destination. 

Pelts  are  the  subject-matter  of  the  contract  in  question  herein. 

The  writ  of  summons  herein  was  issued  on  the  7th  April,  1917. 
No  evidence  was  offered  as  to  whether  this  order  in  council  was 
in  force  at  the  date  of  the  issue  of  the  writ;  but,  by  the  evidence 
of  Craig,  Assistant  Comptroller  of  Customs  at  Wellington,  it 
appears  that  from  the  1st  March,  1916,  to  the  23rd  May,  1916, 
from  the  5th  June  to  the  7th  July,  1916,  and  from  the  5th  Septem^ 
ber,  1916,  to  the  30th  June,  1917,  all  applications  to  export  pelts  to 
the  United  States  were  granted,  provided  the  conditions  as  to  con- 
signment and  nature  and.  origin  of  pelts  were  compHed  with. 

According  to  a list  furnished  by  this  witness,  permits  for  expor- 
tation of  pelts  to  the  United  States  of  America,  consigned  to  the 
plaintiff,  issued  to  the  defendants,  were  granted  up  to  the  30th 
June,  1916,  and  no  written  applications  of  the  defendants  for 
ejqjortation  of  pelts  to  the  United  States  were  refused  between 
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the  1st  March,  1916,  and  the  30th  June,  1917,  though  he  states 
that  it  is  possible  that  during  the  periods,  when  the  issue  of  permits 
was  suspended  the  exporters  were  orally  informed  that  it  was 
useless  to  forward  applications  for  permits,  as  shipments  could 
not  then  be  allowed;  and  this  witness  fimther  states  that,  except 
during  the  period  of  absolute  prohibition  of  exportation  to  the 
United  States,  he  has  no  reason  to  believe  that  apphcation  from 
the  defendants  would  have  been  refused,  provided  that  the 
conditions  governing  exportation  were  complied  with. 

From  the  24th  May,  1916,  to  the  7th  July,  1916,  it  was  not 
possible,  except  for  the  concession  made  in  respect  of  the  “Niagara” 
shipments  up  to  the  9th  June,  to  obtain  permits  for  the  export 
to  the  United  States  of  America  of  pelts  weighing  34  lbs.  per 
dozen  or  imder. 

I think  the  fair  inference  to  be  drawn  from  a careful  reading 
of  McCartney’s  evidence  is  that  after  the  24th  May,  1916,  with 
the  exception  of  the  consignment  referred  to  in  his  letter  of  the 
25th  May,  he  made  no  application  for  export  on  the  plaintiff’s 
account,  nor  did  he  inquire  as  to  the  probable  duration  of  the 
prohibition  or  embargo  so-called. 

He  was,  however,  advised  of  the  promulgation  of  the  various 
orders  in  council  and  Government  notifications — “the  Customs 
were  very  prompt  in  advising  exporters.” 

What,  then,  under  these  circumstances,  was  the  duty  of  the 
defendants? 

They  had  received  1,098x1  dozen,  which  were  on  hand  on  the 
24th  May.  These  they  held  till  the  11th  July,  and  then  shipped 
them  to  a firm  in  Melbourne. 

Nine  hundred  and  fifty  dozen  were  allowed  to  lapse  by  arrange- 
ment with  the  vendors,  and  McCartney  says:  “We  would  have 
made  it  our  business  to  obtain  the  balance  required  to  fill  the 
plaintiff’s  claim”-— but  for  the  embargo — ^which  he  says  “finished 
it,”  because  the  pelts  on  hand  and  those  contracted  for  by  the 
defendants  were  not  ready  for  shipment  prior  to  the  imposition 
of  the  embargo  on  the  24th  May. 

The  effect  of  an  embargo  upon  exportation  was  considered  by 
the  Court  of  Appeal  in  England,  iii  the  case  of  Andrew  Millar  & 
Co.  Limited  v.  Taylor  & Co.  Limited,  [1916]  1 K.B.  402.  I adopt 
the  language  of  Swinfen  Eady,  L.J.,  at  p.  414: — 
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“In  the  present  case  if  the  interruption  were  such  that  the 
contract  could  not  be  carried  out  in  a reasonable  time,  then  it 
would  invalidate  the  contract.  If,  on  the  other  hand,  the  inter- 
ruption is  such  that  it  does  not  prevent  the  agreement  being  carried 
out  within  a reasonable  time,  having  regard  to  the  terms  of  the 
contract  itself,  then  a mere  temporary  interruption  does  not  annul 
the  contract.’' 

And  again,  at  p.  415: — • 

“It  was  the  duty  of  the  plaintiffs  to  have  waited  a reasonable 
time  for  the  purpose  of  seeing  whether  it  were  possible  to  fulfil 
their  contract.  If  they  had  waited,  the  contract  could  have  been 
carried  out  as  usual  without  any  difficulty.” 

The  contract  in  question  here,  therefore,  was  not  annulled 
but  suspended,  and  the  defendants  should  have  waited  a reasonable 
time  before  repudiating  the  contract.  I cannot  agree  with  the 
ingenious  argmnent  of  Mr.  McKay — that,  because  the  defendants 
might  have  repudiated  the  contract  during  the  period  of  absolute 
prohibition,  although  they  did  not  do  so,  the  defendants,  at  a 
subsequent  date  when  the  absolute  prohibition  was  removed, 
might  claim  the  benefit  of  it.  The  defendants,  through  inaction, 
allowed  their  opportunity  for  cancellation  or  repudiation  to  slip. 
It  is  therefore  needless  to  speculate  upon  what  would  have  been 
a reasonable  time  within  which  the  defendants  might  have  repudi- 
ated the  contract  during  the  period  in  which  the  absolute  embargo 
was  in  force. 

The  answer  to  any  such  argument  is  that  they  did  not  do  so. 
Between  the  5th  September,  1916,  and  the  3rd  January,  1917, 
they  could  have  shipped  the  pelts  if  they  had.  applied  for  the 
consent  of  the  Minister.  They  did  not  do  this.  But  there  was 
another  duty  resting  upon  the  defendants — ^the  obligation  to  use 
their  best  endeavours  to  obtain  the  consent  of  the  Minister  of 
Customs. 

This  is  clear  ^ from  the  judgment  of  Viscount  Reading,  C.J., 
in  In  re  Anglo-Russian  Merchant  Traders  Limited  and  John  Batt 
& Co.  {London)  Limited^  [1917]  2 K.B.  679,  at  p.  685. 

H.  0.  Brandt  & Co.  v.  H.  N.  Morris  &,  Co.  Limited,  [1917] 
2 K.B.  784,  is  distinguishable  in  this,  that  in  that  case  the  con- 
tract was  f.o.b.;  in  the  Anglo-Russian  Merchant  Traders  case, 
as  in  this,  the  contract  was  c.i.f.  In  the  one  the  vendors  must 
provide  an  effective  ship — ^in  the  other,'  the  buyers. 
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With  this  consent,  the  defendants,  except  during  the  period 
of  absolute  refusal  to  grant  it,  could  have  fulfilled  their  contract. 

They  made  no  such  application.  If  they  had,  it  would  not 
have  been  refused. 

Between  the  24th  May  and  the  5th  September,  the  defendants 
had  notice  that  applications  for  export  of  pelts  to  fulfil  the  con- 
tract would  not  be  entertained.  On  the  latter  day  the  restriction 
was  removed — ^but  the  defendants  took  no  action  looking  towards 
a fulfilment  of  their  contract. 

By  their  letter  of  the  12th  September  they  treat  the  embargo 
as  being  in  effect,  though  the  absolute  embargo  had  been  lifted 
on  the  5th,  of  which  the  Toronto  office  was  apparently  unaware; 
but,  nevertheless,  they  do  not  absolutely  repudiate  the  contract — 
they  say  they  “are  quite  unable  to  do  anything  for  the  moment.” 

On  the  28th  October  they  were  advised  by  the  plaintiff  that  the 
embargo  was  removed — ^and  on  the  10th  November  the  defendants 
write : — 

“Regarding  the  balance  of  the  lamb-pelts  which  we  were 
unable  to  ship  on  account  of  the  embargo,  we  scarcely  know 
what  to  say  about  this  and  we  are  sending  your  letter  out  to  New 
Zealand.  In  the  first  place  we  would  point  out  that  we  were 
unable  to  complete  this  contract  on  account  of  conditions  which 
were  quite  beyond  our  control.  No  doubt  under  these  circum- 
stances our*  New  Zealand  office  will  have  looked  upon  this  contract 
as  now  completed.” 

On  the  16th  December,  the  plaintiff  cabled  the  defendants 
in  New  Zealand:  “Telegraph  when  you  are  likely  to  ship — 
insist  on  fulfilment  of  contract;”  and  on  the  29th  December  the 
defendants  cabled  the  plaintiff:  “Refer  you  to  our  Toronto 
house,  they  are  handling  the  matter.” 

On  the  3rd  January,  1917,  as  above  stated,  the  defendants 
took  the  position  that  the  embargo  regulations  cancelled  the 
contract. 

Now  from  this  it  is  apparent  that,  while  the  plaintiff  was 
insisting  on  the  fulfilment  of  the  contract,  the  defendants  did 
not,  until  the  3rd  January,  1917,  definitely  repudiate  it. 

On  both  the  above  grounds,  I think,  the  defendants  are  liable 
in  damages.  What  are  these  damages?  As  already  stated,  the 
contract  was  a c.i.f.  contract. 
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The  provision  as  to  no  claims  being  recognised  on  deliveries 
against  the  contract  unless  made  within  14  days  after  receipt 
of  shipment,  i.e.,  ^fter  inspection  by  the  plaintiff,  and  the  defend- 
ants’ reservation  of  inspection  after  receipt  of  notice,  make  this 
clear. 

C.i.f.  means  that  the  seller  has  “firstly  to  ship  at  the  port 
of  shipment  goods  of  the  description  contained  in  the  contract; 
secondly  to  procure  a contract  of  affreightment,  imder  which  the 
goods  will  be  delivered  at  the  destination  contemplated  by  the 
contract;  thirdly  to  arrange  for  an  insurance  upon  the  terms 
current  in  the  trade  which  will  be  available  for  the  benefit  of  the 
buyer;  fourthly  to  make  out  an  invoice  as  described  by  Blackburn, 
J.,  in  Ireland  v.  Livingston  (1872),  L.R.  5 H.L.  395,  at  p.  406,  or  in 
some  similar  form;  and  finally  to  tender  these  documents  to  the  buyer 
so  that  he  may  know  what  freight  he  has  to  pay  and  obtain 
delivery  of  the  goods,  if  they  arrive,  or  recover  for  their  loss  if 
they  are  lost  on  the  voyage:”  Biddell  Brothers  v.  E.  Clemens 
Horst  Co.,  [1911]  1 K.B.  214,  at  p.  220,  per  Hamilton,  J.;  reversed 
in  the  Court  of  Appeal,  [1911]  1 K.B.  934,  but  restored  in  the 
House  of  Lords,  E.  Clemens  Horst  Co.  v.  Biddell  Brothers,  [1912] 
A.C.  18. 

The  defendants  fulfilled  their  contract  as  far  as  the  shipments 
went,  but  were  in  default  as  to  the  balance. 

Crozier  Stephens  & Co.  v.  Auerbach,  [1908]  2 K.B.  161,  at  p. 
164,  is  another  authority  that  under  a c.i.f.  contract,  if  a breach 
occurs,  it  is  a breach  at  the  place  where  the  vendor  delivers  the 
goods  on  board  ship. 

In  the  case  at  bar  it  was  at  Auckland,  New  Zealand.  The 
property  passes  at  the  moment  of  delivery  on  board,  and  the 
goods  are  at  the  purchaser’s  risk  throughout  the  voyage. 

The  plaintiff  claims  the  right  to  go  into  the  market  in  the 
United  States  and  buy  goods  similar  to  those  contracted  for,  at 
current  prices  there.  This  contention  cannot  be  upheld.  The 
market-price  at  the  place  of  delivery  governs.  There  was  a 
market  for  these  goods  at  Auckland:  Wertheim  v.  Chicoutimi 
Pulp  Co.,  [1911]  A.C.  301,  315,  316. 

The  measure  of  damages  is  the  price  which  the  plaintiff  would 
have  had  ta  pay  in  New  Zealand  at  the  date  of  the  repudiation 
of  the  contract  by  the  defendants:  Brenner  v.  Consumers  Metal 
Co.  (1917),  41  O.L.R.  534,  539,  41  D.L.R.  339,  343,  344. 
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This  date,  I find,  was  the  3rd  January,  1917.  No  evidence 
was  offered  as  to  what  this  price  was,  but  the  plaintiff  asked  for 
a reference  to  determine  this. 

The  American  cases  to  which  I was  referred  by  Mr.  Ferguson 
are  not  in  point  or  are  distinguishable. 

The  first  was  Durst  v.  Burton  (1872),  47  N.Y.  167.  In  that 
case  it  was  held  that  the  market-price  in  New  York  was  within 
the  contemplation  of  the  parties,  and  was  properly  proven;  that 
the  value  at  another  place  and  another  time  was  not  material, 
when  there  was  clear  and  explicit  proof  of  its  value  in  the  market 
designated;  and  that  therefore  the  proof  offered  was  properly 
excluded. 

No  evidence  of  the  kind  referred  to  was  offered  in  the  case 
at  bar  to  prove  that  the  Buffalo  market  or  any  other  United 
States  market  was  in  contemplation  by  the  parties.  The  reverse 
is  the  case — ^the  evidence  shews  that  the  market  in  contemplation 
here  was  the  New  Zealand  one. 

Boyd  V.  L.  H.  Quinn  Co.  (1896),  17  Misc.  (N.Y.)  278,  recog- 
nises the  ordinary  rule  that  the  measure  of  damages  for  failure 
to  deliver  goods  is  the  difference  between  the  contract-price  and 
the  market-price  at  the  time  and  place  of  delivery — ^but  held, 
that  the  circumstances  of  that  case  were  such  as  to  take  it  out 
of  this  rule,  because  the  transaction  was  had  with  a view  to  the 
^Teneficial  dehvery”  of  the  goods  in  New  York  and  not  at  Peoria, 
and  that  where  such  is  the  case  that  market  is  in  contemplation 
of  the  parties,  and  the  damage  is  to  be  considered  with  reference 
thereto.  The  contract  in  this  case  is  not  set  forth.  If  by  “bene- 
ficial delivery^^  in  this  case  the  learned  Judge  meant  a c.i.f.  con- 
tract, I am  boimd  by  the  cases  in  our  own  Courts  and  in  England — 
and  without  more  I cannot  agree  that  the  present  contract  is 
what  the  learned  Judge  in  the  Boyd  case  would  term  a contract 
for  the  “beneficial  delivery”  of  the  goods  at  Buffalo. 

In  Rice  v.  Manley  (1876),  66  N.Y.  82,  the  cheese  was  contracted 
for  by  the  plaintiffs  for  the  New  York  market.  It  was  proved 
that  the  only  market  for  Cattaraugus  county  cheese  (the  delivery 
being  at  Cattaraugus  station)  was  for  transportation  and  sale 
in  New  York,  and  that  the  New  York  price  controlled  the  price 
in  Cattaraugus  county.  Under  these  circumstances,  it  was 
held  to  be  competent,  on  the  question  of  damages,  to  prove  the 
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value  of  the  cheese  in  New  York,  and  the  cost  of  transportation 
thither. 

Nothing  approaching  these  facts  was  proved  in  evidence  in 
this  case. 

In  Cockhurn  v.  Ashland  Lumber  Co.  (1882),  54  Wis.  619,  it 
was  held  that  the  measure  of  damages  generally  is  the  difference 
between  the  contract-price  and  the  market-price  of  the  goods 
at  the  time  and  place  of  delivery  specified  in  the  contract.  But 
that  this  rule  was  inapplicable  where  the  purchaser  could  not  go 
into  the  market  at  the  agreed  time  and  place  for  delivery  and 
obtain  the  goods.  That  case  turned  on  the  exclusion  of  certain 
evidence  which  tended  to  shew  that  the  plaintiffs  could  have 
procured  similar  lumber  to  that  contracted  for  by  the  defendants — 
on  the  ground  that  there  was  no  evidence  that  the  plaintiffs  had 
notice  beforehand  of  the  defendants’  intended  default,  or  that, 
after  such  default,  they  could  have  procured  lumber  of  the  required 
kinds  at  Ashland  ready  for  shipment  in  the  manner  required  by 
the  contract.  What  the  rule  would  have  been  if  they  had  had 
such  notice,  and  could  thus  have  supplied  themselves,  was  not 
considered. 

There  is  no  evidence  in  the  case  at  bar  that  the  plaintiff,  if 
he  had  cabled  New  Zealand,  could  not  have  bought  pelts  there 
after  the  defendants’  default,  much  less  that  they  could  not 
have  gone  into  that  market  and  obtained  the  goods.  They 
made  no  effort  to  do  this. 

There  will  be  judgment  in  favour  of  the  plaintiff  declaring  that 
he  is  entitled  to  damages,  and  directing  a reference  to  the  Master 
to  determine  the  amount. 

The  plaintiff  is  entitled  to  the  costs  of  the  action  and  reference. 
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[APPELLATE  DIVISION.] 

Boone  v.  Martin. 


Landlord  and  Tenant — Assignment  by  Insolvent  Tenant  for  Benefit  of  Creditors 
— Lease — Yearly  Rent  Reserved — Covenant  by  Tenant  to  Pay  Municipal 
Taxes — Failure  to  Pay — Payment  by  Landlord — Assessment  Act,  secs.  37, 
94,  95 — Claim  to  Preferential  Lien  upon  Assets  of  Tenant — Construction  of 
Covenant — Taxes  not  Equivalent  of  Rent — Claim  of  Landlord  to  be  Subrogated 
to  Municipality' s Right  of  Distress — Surety — Person  Liable  with  Tenant — 
Mercantile  Law  Amendment  Act,  sec.  3 — Remedies  of  Municipality — Use  of 
— General  Right  of  Subrogation. 

In  a lease  of  land,  a yearly  rent  was  reserved,  and  the  lessee  covenanted  to  pay 
the  rent  and  all  taxes  charged  upon  the  demised  premises.  He  made  an 
assignment  for  the  benefit  of  creditors  at  a time  when  there  was  rent  in 
arrear,  and  certain  taxes  which  he  ought  to  have  paid  were  unpaid.  The 
plaintiff,  the  lessor,  was  obliged  to  pay  and  did  pay  these  taxes,  and  claimed 
a preferential  lien  upon  the  assets  of  the  lessee  in  the  hands  of  the  defendant, 
the  lessee’s  assignee,  for  the  amount  paid: — 

Held,  that  the  covenant  to  pay  taxes  was  not  a covenant  to  pay  rent. 

Finch  V.  Gilray  (1889),  16  A.R.  484,  followed. 

East  V.  Clarke  (1915),  33  O.L.R.  624,  distinguished. 

Held,  also,  that  the  plaintiff  did  not,  upon  paying  the  taxes,  become  entitled 
to  the  municipality’s  right  to  distrain  for  taxes. 

The  landlord  was  not  indhe  position  of  a surety  for  the  tenant:  the  landlord’s 
obligation  did  not  arise  out  of  any  undertaking  to  pay  if  the  tenant  did  not; 
the  municipality’s  claim  against  him,  like  its  claim  against  the  tenant  and 
against  the  land,  was  derived  from  the  Assessment  Act,  secs.  37,  94,  95. 

But  the  landlord  was  liable  with  the  tenant  for  the  payment  of  taxes,  within 
the  meaning  of  the  Mercantile  Law  Amendment  Act,  sec.  3;  and  that  enact- 
ment entitled  him  to  have  the  municipality’s  securities  assigned  to  him  and 
to  use  all  the  remedies  of  the  municipality  in  order  to  obtain  from  his 
co-debtor  indemnification  of  his  loss. 

The  right  of  distress  is  not  a security,  but  a particular  remedy  which  arises  on 
non-payment,  and  not  a remedy  which  the  Mercantile  Law  Amendment  Act 
entitles  the  landlord  to  use;  therefore,  in  so  far  as  the  right  to  subrogation 
depended  upon  that  Act,  the  plaintiff’s  claim  failed. 

In  re  Russell  (1885),  29  Ch.‘D.  254,  followed. 

In  re  Lord  Churchill  (1888),  39  Ch.  D.  174,  and  In  re  M’Myn  (1886),  33  Ch.  D. 
575,  distinguished. 

As  to  any  general  right  of  subrogation  existing  apart  from  the  Act,  it  was 
pointed  out  that,  unless  the  Act  applied  so  as  to  keep  the  right  of  distress 
alive  for  the  benefit  of  the  plaintiff,  that  right  ceased  upon  the  payment  of 
the  taxes,  and  there  was  no  advantageous  position  left  to  which  the  plaintiff 
could  be  subrogated. 

The  plaintiff’s  claim  in  regard  to  the  taxes  therefore  failed. 


Action  by  a landlord  against  the  assignee  for  the  benefit  of 
creditors  of  his  tenant,  for  a declaration  that  the  plaintiff  was 
entitled  to  a preferential  lien  upon  the  assets  of  the  tenant  in 
the  hands  of  the  defendant,  for  rent  and  for  taxes  paid  by  the 
plaintiff. 


The  action  was  tried  by  Rose,  J.,  without  a jury,  at  a Toronto 
sittings. 


1920 

March  12^ 
June  4. 
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Rose,  J. 
1920 
Boone 

V. 

Martin. 


J.  W.  McCullough,  for  the  plaintiff. 
Gordon  N.  Shaver,  for  the  defendant. 


[voL. 


March  12.  Rose,  J. : — -The  plaintiff  is  a landlord:  the  defendant 
is  the  assignee  for  the  benefit  of  the  creditors  of  the  tenant.  The 
lease  is  in  writing,  made  according  to  the  Short  Forms  of  Leases 
Act.  The  demise  is  expressed  to  be  in  consideration  of  the  rents 
reserved  and  of  the  lessee’s  covenants  and  agreements.  A yearly 
rent  of  $4,705.80  is  reserved,  and  there  is  a covenant  on  the  part 
of  the  lessee  to  pay  all  taxes  charged  upon  the  demised  premises 
or  upon  the  lessor  on  account  thereof,  including  local  improve- 
ment and  other  rates.  At  the  time  of  the  assignment  for  the 
benefit  of  creditors  there  was  rent  in  arrear,  and  certain  taxes 
which  the  tenant  ought  to  have  paid  remained  unpaid,  and  the 
plaintiff  has  had  to  pay  them.  It  is  admitted  that  the  plaintiff 
as  landlord  is  entitled  to  a preferential  lien  for  the  rent;  the  point 
which  has  to  be  determined  is  whether  he  is  entitled  to  a similar 
hen  for  the  taxes  which  he  has  paid. 

Mr.  McCullough  supports  the  plaintiff’s  claim  to  a preference 
by  two  arguments:  the  first,  that  the  covenant  to  pay  the  taxes 
is  a covenant  to  pay  rent,  enforceable  by  distress,  and  so  entitling 
the  landlord  to  a preference  for  payments  which  he  would  not 
have  had  to  make  but  for  the  tenant’s  breach  of  contract:  the 
second,  that,  since  the  tenant  was  primarily  liable  for  the  taxes, 
the  landlord,  paying  the  taxes  to  protect  his  own  property,  was 
entitled  to  stand  in  the  position  of  the  creditor,  the  municipality, 
and  to  recoup  himself  by  distress  upon  the  goods  of  the  tenant 
upon  the  demised  premises. 

The  first  argument — ^the  argument  that  the  covenant  to  pay 
taxes  is  really  a covenant  to  pay  rent — ^is  based  upon  the  judgment 
of  the  Appellate  Division  in  East  v.  Clarke  (1915),  33  O.  L.  R.  624, 
23  D.L.R.  74,  which,  it  is  suggested,  displaces  the  judgment  of 
the  Court  of  Appeal  in  Finch  v.  Gilray  (1889),  16  A.R.  484.  I 
cannot  detect  any  inconsistency  between  these  two  cases.  In 
Finch  V.  Gilray,  where  there  were  covenants  to  pay  rent  and  to 
pay  taxes,  it  was  held  that  the  payment  of  the  taxes  was  not  a 
payment  of  rent;  in  East  v.  Clarke,  where  there  was  a covenant  to 
pay  taxes  as  rent — ^and  where  no  rent,  other  than  the  taxes,  was 
reserved — ^it  was  held  that  the  payment  of  the  taxes  was  a payment 
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of  rent;  in  the  latter  case,  the  former  was  distinguished,  but  there 
was  no  suggestion  that  Finch  v.  Gilray  was  wrongly  decided. 
Finch  V.  Gilray  appears  to  me  to  decide,  adversely  to  the  landlord, 
the  point  that  is  to  be  decided  in  this  case;  and,  in  my  opinion, 
the  plaintiff’s  claim  fails,  in  so  far  as  it  depends  upon  the  first 
argument. 

The  question  raised  by  the  argument  that  the  landlord,  on 
paying  the  taxes,  became  subrogated  to  the  rights  of  the  muni- 
cipality, is  more  difficult.  The  preferential  claim  of  the  land- 
lord, in  reject  of  rent  in  arrear  at  the  time  of  the  assignment  for 
the  benefit  of  creditors,  arises,  of  course,  out  of  the  existence  of 
distrainable  assets — see  Cassels’s  Ontario  Assignments  Act, 
4th  ed.,  pp.  145  to  150 — ^and  if  the  landlord,  upon  paying  the  taxes, 
became  entitled  to  the  benefit  of  the  municipality’s  right  to  dis- 
train for  taxes,  the  reasoning  which  leads  to  the  ruling  that  there 
is  a priority  as  regards  the  rent  would  lead,  equally,  to  a ruling 
that  there  is  a priority  as  regards  the  taxes.  The  question,  there- 
fore, is  whether  he  did  become  entitled  to  the  benefit  of  the  muni- 
cipality’s right  to  distrain. 

It  is  suggested  that  the  landlord  was  in  the  position  of  a surety 
for  the  tenant,  but  I do  not  think  he  was;  for  the  reason  that  his 
obligation  to  pay  the  taxes  did  not  arise  out  of  any  undertaking 
given  by  him  to  the  municipality  to  pay  if  the  tenant  did  not; 
and  that  the  municipality ’sc  laim  against  him,  like  its  claim  against 
the  tenant  and  against  the  land,  was  derived  from  the  Assessment 
Act,  R.S.O.  1914,  ch.  195,  secs.  37,  94,  and  95. 

This,  however,  does  not  dispose  of  the  question;  for  it  is  not 
only  a surety  who,  upon  paying  the  debt,  becomes  entitled  to  have 
an  assignment  of  the  creditor’s  securities  and  to  stand  in  the 
place  of  the  creditor;  the  same  right  is  given,  by  the  Mercantile 
Law  Amendment  Act  (R.S.O.  1914,  ch.  133,  sec.  3),  to  every  person 
who,  being  liable  with  another  for  any  debt  or  duty,  pays  the  debt 
or  performs  the  duty.  The  landlord  here  was,  under  the  Assess- 
ment Act,  liable  equally  with  the  tenant  for  the  payment  of  taxes, 
and  I think  he  was  liable  with  the  tenant,  within  the  meaning  of 
the  Mercantile  Law  Amendment  Act;  therefore,  I think  the  Act 
entitled  him  to  have  the  municipality’s  securities  assigned  to  him, 
and  to  use  all  the  remedies  of  the  municipality  in  order  to  obtain 
from  his  co-debtor  indemnification  of  his  loss.  The  right  to  an 
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assignment  of  securities  is,  I take  it,  unimportant;  for,  if  themxmi- 
cipality  had  anything  which  could  properly  be  called  a security,  such 
was  merely  a lien  on  the  land:  the  right  of  distress  is  not  a security; 
dt  is  a particular  remedy  which  arises  on  non-payment:  In  re 
Russell  (1885),  29  Ch.  D.  254,  at  p.  265.  The  question,  there- 
fore, resolves  itself  into  a question  as  to  the  effect  of  the  words 
that  give  to  the  plaintiff  the  right  ^Ho  stand  in  the  place  of  the  ” 
municipality,  and  to  use  all  its  remedies. 

To  stand  in  the  place  of  the  municipality  would  not  benefit  the 
plaintiff  unless,  so  standing,  he  could  use  the  municipality’s  remedy 
of  distress;  for  the  municipality  was  not  a preferred  creditor, 
except  in  so  far  as  the  right  to  distrain  entitled  it  to  a preferr- 
ence,  similar  to  the  preference  which  the  landlord  had  for  his  rent. 
The  case,  then,  is  not  like  In  re  Lord  Churchill  (1888),  39  Ch.  D. 
174,  or  In  re  M’Myn  (1886),  33  Ch.  D.  575,  in  the  former  of  which 
a person  upon  whom  the  Mercantile  Law  Amendment  Act  conferred 
the  right  to  stand  in  the  place  of  the  Crown,  was  held  entitled  to  the 
Crown’s  priority  in  the  administration  of  assets,  and  in  the  latter 
of  which  a person  upon  whom  the  Act  conferred  the  right  to  stand 
in  the  place  of 'a  judgment  creditor  of  the  person  whose  estate 
was  being  administered,  was  held  entitled  to  such  judgment 
creditor’s  priority;  for  in  those  cases  the  priority  depended  upon 
grounds  peculiar  to  the  creditors,  the  Crown  and  the  judgment 
creditor  (see  In  re  Leng,  [1895]  1 Ch.  652,  at  p.  656),  and  not 
upon  the  right  of  the  creditor  to  use  any  particular  remedy.  (In 
passing,  it  may  be  noted  that  In  re  M’Myn  was  decided  before 
the  Court  of  Appeal,  in  In  re  Whitaker,  [1901]  1 Ch.  9,  had  dis- 
approved of  the  judgment  in  In  re  Maggi  (1882),  20  Ch.  D.  545, 
in  which  it  was  held  that  the  preference  formerly  enjoyed  by  a 
judgment  creditor  was  not  destroyed  by  sec.  10  of  the  Judicature 
Act.) 

It  appears  to  me,  therefore,  that,  in  the  final  analysis,  the  case 
depends  upon  the  answer  to  the  question  already  stated — ^the 
question  whether  the  right  of  distress  is  a remedy  of  the  muni- 
cipality which  the  Mercantile  Law  Amendment  Act  entitled  the 
plaintiff  to  use.  This  question  seems  to  be  decided  by  In  re 
Russell,  29  Ch.  D.  254,  in  which  it  was  held  that  the  right  to  dis- 
train for  rent  does  not  pass  under  the  Act  to  a surety  who  i^ys  the 
rent:  that  the  right  to  distrain  is  not  one  of  the  remedies  which 
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the  Act  entitles  the  plaintiff  paying  the  debt  to  use:  that  such 
remedies  are  those  proceedings  at  law  or  in  equity  in  which,  but 
for  the  Mercantile  Law  Amendment  Act,  the  payment  might  have 
been  pleadable.  There  is  a slight  difference  between  the.  wording 
of  the  Imperial  Act  (19  & 20  Viet.  ch.  97,  sec.  5)  and  that  of  the 
Ontario  Act  (R.S.O.  1914,  ch.  133,  sec.  3),  but  such  difference  in 
wording  does  not  seem  to  warrant  any  difference  in  construction; 
and,  although  In  re  Russell  deals  with  a right  to  distrain  for  rent, 
whereas  the  question  here  is  as  to  the  right  to  distrain  for  taxes, 
I feel  that  I am  bound  by  that  case,  just  as  the  Chief  Justice  of 
the  King’s  Bench  was  upon  the  point  which  he  had  to  decide  in 
Re  Victor  Varnish  Co.  (1908),  16  0.  L.  R.  338.  It  appears  to 
me,  therefore,  that  the  Mercantile  Law  Amendment  Act  did  not 
confer  upon  the  plaintiff — the  landlord — the  right  to  distrain  for 
the  taxes;  and  that,  in  so  far  as  the  right  to  subrogation  depends 
upon  the  Act,  the  plaintiff’s  claim  fails. 

Apart  from  the  Mercantile  Law  Amendment  Act,  it  is  said, 
that  “where  two  or  more  persons  are  equally  hable  to  the  creditor, 
if  as  between  themselves  there  is  a superior  obligation  resting  on 
one  to  pay  the  debt,  the  other  after  paying  it  may  use  the  cred- 
itor’s security  to  obtain  reimbursement;  or  where  one  . . . 

has  paid  his  own  debt,  the  burden  of  which  has,  for  a valuable 
consideration,  been  assumed  by  another,  ” the  one  so  paying  will 
be  substituted  for  or  in  the  place  of  the  creditor:  37  Cyc.,  pp.  370, 
371.  This,  however,  does  not  help  the  plaintiff;  for  the  reason 
that,  unless  the  Act  applied  so  as  to  keep  the  right  of  distress 
ahve  for  the  benefit  of  the  plaintiff,  that  right  ceased  upon  the 
payment  of  the  taxes,  and  there  was  no  advantageous  position 
left  to  which  the  plaintiff  could  be  subrogated:  Hodgson  v.  Shaw 
(1834),  3 Myl.  & K.  183,  at  p.  190;  37  Cyc.,  pp.  410,  411. 

The  plaintiff’s  claim,  then,  must  depend  upon  the  Act,  and  not 
upon  any  general  right  to  subrogation  existing  apart  from  the 
Act;  and,  the  claim  under  the  Act  failing,  the  whole  argument 
based  upon  the  fact  that  the  plaintiff  was  compelled  to  pay  certain 
taxes  which,  as  between  himself  and  the  tenant,  the  tenant  ought 
to  have  paid,  fails  with  it. 

The  right  to  priority  in  respect  of  the  rent  is  admitted.  It  is 
also  admitted  that  the  amoimt  of  the  claim  is  $702.90. 

The  judgment  ^will  therefore  declare  that  the  plaintiff  is  en- 
titled to  a preference  for  that  amount.  The  success  is  divided; 
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Rose,  J. 

and  the  costs  which  were  incurred  in  connection  with  the  claim  as 

1920 

to  the  rent  between  the  time  at  which  the  exact  amount  of  the 

Boone 
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Martin. 

rent  was  ascertained  and  the  time  of  the  trial,  at  which  the  claim 
was  admitted,  must  be  very  small;  there  will  therefore  be  no  order 
as  to  costs. 

The  plaintiff  appealed  from  the  judgment  of  Rose,  J. 

June  4.  The  appeal  was  heard  by  Riddell,  Kelly,  Hasten, 
and  Logie,  JJ. 

J.  W.  McCullough,  for  the  appellant. 

Gordon  N.  Shaver,  for  the  defendant,  respondent. 

The  Court,  at  the  conclusion  of  the  argument,  dismissed  the 
the  appeal  with  costs,  agreeing  with  the  reasons  of  Rose,  J. 

1920 

[ORDE,  J.]  ^ 

March  16. 

Whitten  v.  Burtwell. 

Negligence — Highway  Accident — Child  Injured  by  Motor  Vehicle — Excessive 
Speed — Want  of  Care — Conditions  Codling  for  more  than  Ordinary  Care — 
Motor  Vehicles  Act,  sec.  23 — Disproof  of  Negligence — Failure  to  Satisfy 
Onus — Duty  of  Driver — Agent  or  Servant  of  Owner — Liability  of  Owner 
— Damages — Expenses  Incurred  by  Parent — Compensation  for  Injury  to 
Infant — Court  not  Bound  by  Statement  of  Counsel. 

Section  23  of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207,  as  to  the  burden 
of  proof  when  loss  or  damage  is  sustained  by  any  person  by  reason  of  a 
motor  vehicle  on  the  highwg,y,  does  not  relieve  the  Judge  or  the  jury  from 
the  task  of  weighing  the  evidence  and  coming  to  a conclusion  upon  it: 
it  means  that  the  burden  of  disproving  his  negligence  now  falls  as  heavily 
upon  the  defendant  as  that  of  proving  negligence  would  fall  upon  the 
plaintiff  but  for  the  section.  The  effect  of  the  section  is  not  merely  to 
alter  the  procedure  at  the  trial;  but,  so  soon  as  it  is  proved  that  the  damage 
was  sustained  by  reason  of  the  motor  vehicle  on  the  highway,  the  owner 
is  rendered  liable  unless  he  can  prove  that  he  was  not  negligent.  In  doing 
so,  every  defence  which  he  might  otherwise  raise  is  still  open  to  him;  but 
he  is  nevertheless,  at  that  stage,  primd  facie  liable. 

Bradshaw  v.  Conlin  (1917),  40  O.L.R.  494,  followed. 

The  defendant’s  motor  car,  driven  by  his  son,  a boy  of  sixteen,  with  a driver’s 
license,  and  admittedly  the  defendant’s  servant  or  agent,  was  driving  along 
' a city  street  at  a high  rate  of  speed.  He  was  approaching  a standing  vehicle, 
and,  according  to  his  own  story,  attempting  to  pass  another  vehicle  going 
in  the  same  direction.  Near  the  standing  vehicle,  on  both  sides  of  the 
street,  there  were  children  standing  and  running  about;  the  day  was  a school 
holiday,  as  the  boy  must  have  known.  One  of  these  children,  the  infant 
plaintiff,  six  years  of  age,  was  in  the  roadway,  and  was  struck  by  the  car 
and  injured: — 

xLvii.]  ONTARIO  LAW  REPORTS. 

Held,  that,  under  such  conditions,  it  was  incumbent  upon  the  driver  of  the  car 
to  exercise  more  than  ordinary  care — mere  compliance  with  statutory  and 
municipal  regulations  was  not  sufficient. 

And  held,  that  the  defendant  had  failed  to  she^v  that  absence  of  negligence 
which  he  must  establish  in  order  to  escape  the  consequences  of  the  accident : 
the  driver  was  guilty  of  negligence,  and  the  defendant  was  liable  for  the 
damages  sustained  by  the  plaintiffs. 

The  mother  and  co-plaintiff  of  the  infant  was  allowed  as  damages  a sum 
which  covered  her  expenditure  on  behalf  of  the  infant  in  hospital  bills, 
physicians’  fees,  and  incidentals.  The  infant’s  damages  were  assessed  at 
$2,000,  notwithstanding  that  only  $1,200  was  claimed  by  counsel  appearing 
for  the  plaintiffs.  So  far  as  the  infant  plaintiff  was  concerned,  the  Court 
was  not  bound  by  the  statement  of  counsel. 

Action  by  Louise  Whitten,  a child  of  six  years,  by  her 
mother  and  next  friend,  and  by  the  mother  as  co-plaintiff,  to 
recover  damages  for  injury  sustained  by  the  child  and  expense 
occasioned  to  the  mother  by  the  running  down  of  the  child  by 
the  motor  car  of  the  defendant. 

March  5.  The  action  was  tried  by  Orde,  J.,  without  a jury, 
at  St.  Catharines.  , 

T.  M.  McCarron,  for  the  plaintiffs. 

E.  H.  Lancaster,  for  the  defendant. 

March  16.  Orde,,  J.: — This  action  is  brought  by  the  infant 
plaintiff  (by  her  mother  as  her  next  friend)  and  by  the  mother, 
for  damages  sustained  through  the  running  down  of  the  infant 
plaintiff  by  the  motor-car  of  the  defendant. 

Ehza  May  Whitten,  the  adult  plaintiff,  lives  on  the  north  side 
of  Chaplin  avenue,  a public  highway,  in  St.  Catherines.  She  is 
a widow  with  three  young  children,  of  whom  the  infant  plaintiff, 
Louise  Whitten,  is  the  second,  aged  six.  The  eldest  child  is  about 
two  years  older,  and  the  yoimgest  about  a year  younger,  than 
Louise.  The  defendant  owns  a small  four-cylinder  Overland 
motor-car,  and  his  son  Harry  Burtwell,  a boy  of  sixteen,  who 
holds  a driver’s  license,  was  in  the  habit  of  driving  the  car. 

The  31st  May,  1919,  was  a Saturday  and  a public  school 
holiday.  After  breakfast,  between  8 and  9 o’clock,  Mrs.  Whitten 
went  across  the  street  to  the  house  of  her  neighbour,  Mrs.  Dora 
Hoople,  in  order  to  bathe  Mrs.  Hoople’s  children,  Mrs.  Hoople 
having  been  ill.  She  left  her  own  children  to  clear  up  the  break- 
fast things,  and  afterwards  to  go  out  to  play.  The  children  went 
out  to  play,  and  while  Louise  Whitten  was  in  the  roadway  she 
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was  struck  by  the  defendant's  motor-car,  which  was  being  driven 
by  Harry  Burtwell;  she  was  seriously  injured.  She  was  picked 
up  unconscious,  and  taken  to  the  hospital.  There  it  was  found 
that  her  left  leg  was  broken  between  the  ankle  and  the  knee, 
and  that  she  was  suffering  from  concussion  of  the  brain.  She 
remained  unconscious  in  the  hospital  for  a week,  was  confined 
to  bed  at  home  afterwards  for  two  weeks,  and  had  to  use  crutches 
for  some  time,  and  is  now  using  an  ankle  support.  But  the  most 
serious  injury  is  that  to  the  left  eye.  According  to  the  medical 
evidence,  the  sixth  nerve,  which  controls  the  outer  muscle  of  the 
left  eye,  has  become  paralysed  from  the  blow  received  in  the 
accident,  resulting  in  a decided  permanent  squint,  and  in  diplopia 
or  double  sight.  Except  in  those  cases  where  she  is  able  to  get 
the  line  of  vision  from  both  eyes  parallel,  the  little  girl  sees  every- 
thing double.  And  the  physicians  say  that  this  condition  is 
almost  certain  to  be  permanent  and  that  an  operation  would 
not  only  do  no  good,  but  would  probably  do  harm. 

As  might  be  expected,  the  statements  of  the  different  witnesses 
of  the  accident  vary.  The  little  girl  herself  was  too  young  to 
give  evidence,  and  in  all  probability  nothing  she  could  say  would 
help  in  determining  the  question  of  the  driver’s  negligence.  Mrs. 
Hoople  says  that  she  was  looking  out  of  her  bathroom  window 
at  the  children  playing  in  the  roadway  between  her  house  and 
Mrs.  Whitten’s  house  opposite.  Louise  Whitten  was  on  the 
sidewalk  in  front  of  the  Hoople  house.  She  left  the  sidewalk 
to  run  across  to  her  sister  on  the  Whitten  side,  when  the  defendant’s 
car  approaching  from  the  west  struck  her.  She  says  that  she 
heard  no  horn  and  that  the  window  was  open.  She  first  saw  the 
car  about  three  houses  up,  that  is,  from  90  to  105  feet  away.  It 
was  going,  she  says,  20  miles  an  hour.  Louise  left  the  sidewalk 
when  the  car  was  about  two  houses,  that  is,  60  feet,  away.  There 
was  a baker’s  waggon  standing  in  the  road,  and,  according  to  other 
evidence,  it  must  have  been  on  the  north  or  Whitten  side.  Mrs. 
Hoople’s  evidence  as  to  the  location  of  the  baker’s  waggon,  and 
on  some  other  points,  is  so  confused  that  if  I had  to  rely  solely 
on  her  statement  as  to  the  accident  I should  not  be  at  all  certain 
as  to  the  accuracy  of  her  memory.  Charles  W.  McGlashan,  who 
lives  next  door  to  Mrs.  Whitten,  said  that  he  had  just  come  out 
on  his  verandah  when  he  saw  the  motor-car  coming.  It  was 
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“going  a good  sharp  clip.”  As  he  came  out,  the  car  was  a little 
to  his  right,  and  the  accident  happened  .a  little  to  his  left.  He 
heard  no  horn,  but  admits  that  it  might  have  been  sounded  before 
he  came  out  of  his  house.  The  little  girl  was  crossing  the  "street, 
going,  as  he  expressed  it,  “between  a walk  and  a skip.”  He  says 
that  the  car  did  not  slacken  speed,  and  that  he  was  “scared  right 
away  that  some  one  was  going  to  be  hurt.”  Harold  Webb,  a 
young  boy  of  twelve,  but  exceedingly  bright  and  intelligent, 
says  that  he  was  cutting  the  grass  on  his  lawn  four  houses  away 
from  Mrs.  Hoople’s.  He  saw  the  Burtwell  car  coming  with  the 
two  Burtwell  boys  in  it.  He  says  the  car  was  going  20  miles 
an  horn*,  and  he  justifies  that  estimate  by  saying  that  he  often 
goes  out  with  his  father  in  the  latter’s  motor-car.  He  saw  Louise 
leave  the  south  side  of  the  street,  but  did  not  see  the  car  strike 
her,  though  he  saw  it  immediately  afterwards,  and  says  it  went 
on  60  feet  before  it  was  stopped.  On  cross-examination,  he  said 
that  Harry  Burtwell  always  drove  fast,  and  that  on  this  morning 
he  stopped  cutting  his  grass  to  look  at  the  car  because  it  was 
going  so  fast. 

The  story  of  the  Burtwell  boys  is  that  Harry  Burtwell  took 
the  car  out  that  morning  for  the  purpose  of  taking  his  elder  brother, 
Malcolm,  to  the  doctor’s  to  have  an  injured  foot  dressed,  the  foot 
being  in  a plaster  cast,  that  because  of  Malcolm’s  injured  foot 
he  had  to  drive  slowly,  that  he  was  not  going  faster  than  12 
miles  an  hour,  that  there  was  a butcher’s  waggon  going  down  the 
street  ahead  of  him,  and  that,  as  he  saw  that  he  would  have  to 
pass  between  the  moving  butcher’s  waggon  going  down  the  south 
or  right  side  of  the  street  and  the  baker’s  waggon  standing  on 
the  left  or  north  side,  he  sounded  his  horn  when  about  30  or  40 
feet  away,  and  at  the  same  time  slowed  down  his  car.  There 
were  no  children  in  the  road  at  the  time.  Louise  Whitten  suddenly 
ran  out  into  the  road,  and  he  then  shut  off  the  remaining  gas, 
put  on  his  brakes,  and  turned  to  the  left  in  the  effort  to  avoid 
striking  her.  She  was  struck  by  the  right  hand  front  fender, 
and  the  car  ran  on  about  15  feet  before  it  was  stopped.  Harry 
Burtwell  admitted  that,  had  he  turned  a little  more  to  the  left,  he 
would  have  struck  the  baker’s  waggon  instead  of  the  child.  I would 
not  suggest  that  he  deliberately.hit  the  child  rather  than  the  wag- 
gon, but  he  gave  me  the  impression  from  the  way  he  said  this 
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that  he  instinctively  shrank  from  colliding  with  the  waggon, 
and  really  followed  the  line  of  least  resistance.  This  statement 
of  his  was  some,  though  perhaps  slight,  indication  that  he  was 
travelling  at  a speed  that  would  have  mesnt  a smash  had  he  struck 
the  waggon. 

There  was  a great  deal  of  evidence  about  the  butcher’s  waggon, 
whose  driver  and  his  companion  seemed  to  be  friends  of  the  Burtwell 
boys.  Harry  Burtwell  had  been  talking  to  them  in  front  of  the 
Burtwell  house  before  he  and  his  brother  started  off  in  the  car, 
and  a good  deal  of  stress  is  laid  upon  the  contention  that,  as  the 
car  had  not  overtaken  the  butcher’s  waggon  before  reaching  the 
scene  of  the  accident,  the  car  could  not  have  been  travelling 
very  fast.  The  evidence  of  the  two  occupants  of  the  butcher’s 
waggon  I did  not  consider  very  satisfactory.  Harold  Webb  says 
that  the  butcher’s  waggon  had  passed  15  minutes  before  the 
motor-car.  I think  his  15  minutes  is  probably  a good  deal  over 
the  mark.  But  Mrs.  Hoople  and  McGlashan  both  say  they  saw 
no  butcher’s  waggon  at  the  time  of  the  accident,  and  I am  con- 
vinced from  the  evidence  that  the  waggon  had  gone  much  further 
beyond  the  scene  of  the  accident  than  the  evidence  of  the  Burtwell 
boys  and  the  boys  in  the  butcher’s  waggon  would  indicate.  Henry 
Wilson,  the  baker,  saw  no  butcher’s  waggon,  nor  did  he  see  the 
accident  itself.  He  says  he  heard  a scream  and  turned  round  to 
see  the  little  girl  lying  in  the  street  and  the  motor-car,  he  thinks, 
about  15  feet  further  on.  He  says  he  heard  the  horn  blown,  but 
only  once. 

It  is  admitted  by  the  pleadings  that  Harry  Burtwell  was 
driving  the  car  as  the  defendant’s  servant  or  agent. 

Under  sec.  23  of  the  Motor  Vehicles  Act*  I have  to  determine 
whether  or  not  the  defendant  has  succeeded  in  proving  that 
Harry  Burtwell,  the  driver  of  the  car,  was  not  neghgent. 

While  this  section  does  not  relieve  the  Judge  or  the  jury  from 
the  task  of  carefully  weighing  the  evidence  and  coming  to  a con- 


*R.S.O.  1914,  ch.  207,  sec.  23 : When  loss  or  damage  is  sustained  by  any 
person  by  reason  of  a motor  vehicle  on  a highway  the  onus  of  proof  that  such 
loss  or  damage  did  not  arise  through  the  negligence  or  improper  conduct  of 
the  owner  or  driver  of  the  motor  vehicle  shall  be  upon  the  owner  or  driver. 

(2)  This  section  shall  not  apply  in  case  of  a collision  between  motor-vehicles 
on  the  highway. 

Sub-section  2 was  added  by  an  amending  Act,  9 Geo.  V.  ch.  57,  sec.  5. 
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elusion  upon  it,  yet  I interpret  it  as  meaning  that  the  burden  of 
disproving  his  negligence  now  falls  as  heavily  upon  the  defendant 
as  that  of  proving  negligence  would  fall  upon  the  plaintiff  but 
for  the  legislation.  The  object  in  either  case  is  the  same,  but  the 
angle  of  approach  is  different,  and  it  is  conceivable  that  upon 
the  same  state  of  facts  the  result  might  be  different.  The  section 
is  not  to  be  confined  to  a mere  alteration  of  the  method  of  procedure 
at  the  trial;  but,  so  soon  as  it  is  proved  that  the  damage  was 
sustained  by  reason  of  the  motor  vehicle  on  the  highway,  it 
renders  the  owner  liable  unless  he  can  prove  that  he  was  not 
negligent.  In  doing  so,  every  defence  which  he  might  otherwise 
raise  is  still  open  to  him:  Bradshaw  v.  Conlin  (1917),  40  O.L.R. 
494,  39  D.L.R.  86.  But  he  is  nevertheless,  at  that  stage,  'primd 
facie  liable. 

Counsel  for  the  defendant  cited  several  authorities  to  establish 
that  a motor  vehicle  upon  the  highway  is  not  to  be  regarded  as 
an  outlaw,  and  that  Its  driver  is  not  to  be  deemed  an  insurer  of 
other  travellers  against  accidents;  and,  while  it  was  admitted 
that  there  could  be  no  defence  here  of  contributory  negligence, 
yet  it  was  contended  that  if  the  driver  of  the  car  was  not  other- 
wise negligent,  no  negligence  could  be  imputed  to  him  because 
his  car  struck  a little  girl  who  suddenly  ran  out  upon  the  road- 
way. « 

In  the  present  case  I do  not  think  it  is  necessary  to  determine 
whether  or  not  Harry  Burtwell  was  complying  with  all  the  traffic 
laws  and  regulations  as  to  speed,  signals,  etc.  There  is  ample 
evidence,  though  contradicted,  that  he  Was  going  along  the  street 
at  a high  rate  of  speed.  He  was  approaching  a standing  vehicle, 
and,  according  to  his  own  story,  tried  to  pass  another  vehicle 
going  in  the  same  direction.  Near  the  standing  vehicle,  on  both 
sides  of  the  highway,  there  were  children  standing  and  running 
about;  the  day  was  a school  holiday,  as  Harry  Burtwell  must  have 
known;  and  children,  under  such  circumstances  and  in  such  a 
neighbourhood,  were  likely  to  cross  the  street  or  to  play  in  it. 
Under  such  conditions,  it  is,  in  my  judgment,  incumbent  upon 
drivers  of  motor  vehicles  to  exercise  more  than  ordinary  care. 
Mere  compliance  with  statutory  and  municipal  regulations  is 
not  sufficient. 
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The  defendant  has  failed,  in  my  opinion,  to  shew  that  absence 
of  negligence  which  he  must  establish  in  order  to  escape  the  con- 
sequences of  the  accident.  On  the  contrary,  there  is  evidence 
to  shew  that  Harry  Burtwell  was  driving  at  a high  rate  of  speed, 
and  from  his  own  admissions  I think  it  clear  that  he  did  not  have 
his  car  under  sufficient  control  to  avoid  striking  the  child.  He 
admits  that  the  car  might  have  been  going  10  miles  an  hour 
when  it  struck  the  child,  and  it  can  be  inferred  from  what  he  says 
that  he  might  have  avoided  the  child  by  running  into  the  baker’s 
waggon.  I,  therefore,  find  the  driver  guilty  of  negligence  and  the 
defendant  liable  for  the  damages  sustained  by  the  plaintiffs. 

The  adult  plaintiff  expended  in  hospital  bills,  physicians’ 
fees,  and  other  incidentals,  the  sum  of  $236.90.  An  item  of  $22.71 
for  her  own  board  and  lodging  at  the  hospital  was  criticised, 
but  it  would  have  been  cruel  to  have  kept  the  mother  away  while 
the  child  was  lying  unconscious  for  a week,  and  I think  that  sum 
should  not  be  deducted.  I accordingly  give  the  plaintiff  Eliza 
May  Whitten  judgment  for  $236.90. 

In  the  matter  of  the.  damages  which  the  infant  plaintiff  should 
get,  I am  faced  with  what  at  first  blush  might  seem  a serious 
difficulty.  During  the  argument,  when  I asked  what  damages, 
if  any,  the  plaintiffs  should  get,  their  counsel,  in  a laudable  but 
I think  excessive  desire  to  appear  fair,  said  $1,200.  So  far  as 
the  infant  plaintiff  is  concerned,  what  he  said  can  in  no  way  bind 
me.  The  little  child  is  seriously  injured  for  life.  Apart  altogether 
from  the  effect  upon  her  appearance  caused  by  the  permanent 
squint,  she  will  go  through  life  seriously  handicapped  by  a per- 
manent impairment  of  her  powers  of  vision.  For  that  the  defend- 
ant and  his  son  are  responsible.  In  one  sense  no  sum  of  money 
will  ever  compensate  the  child  for  her  injuries.  But,  taking  into 
consideration  her  walk  in  life  and  the  possibilities  of  her  future, 
I do  not  think  she  should  be  awarded  less  than  $2,000. 

There  will  be  judgment  against  the  defendant  in  favour  of 
Louise  Whitten  for  $2,000,  to  be  paid  into  Court  to  her  credit  to 
abide  the  further  order  of  the  Court,  and  in  favour  of  Eliza  May 
Whitten  for  $236.90,  and  the  plaintiffs  should  also  get  their  costs- 
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[IN  CHAMBERS  ] 

Parry  v.  Parry. 

Costs — Scale  of — Action  Brought  in  Supreme  Court  of  Ontario — Trespass  to 
Land — Easement — Declaration  as  to  User  of  Way — Judgment  for  Plaintiff 
with  Nominal  Damages  and  Costs — Determination  by  Taxing  Officer  as  to 
Scale  of  Costs — Rule  649 — Appeal — Pleading — Issue  Raised  as  to  Title — 
Proof  of  Value  of  Land  Affected  by  Easement — Onus — Jurisdiction  of 
County  Court — County  Courts  Act,  sec.  22  (1)  (c). 

The  defendants  had  the  right  to  use  a way  or  road  through  the  plaintiff’s  land. 
The  plaintiff  and  his  predecessor  had  maintained  bars  across  the  way  to 
prevent  cattle  straying  upon  or  from  their  land;  and,  when  using  the  way, 
the  defendants  had  to  remove  these  bars  and  replace  them.  The  plaintiff 
substituted  for  these  bars  new  ones  which  were  said  to  be  larger  and  more 
cumbersome;  and  the  defendants  objected  to  being  obliged  to  remove-  and 
replace  them,  and,  after  removing  the  bars,  refused  to  replace  them.  The 
plaintiff  brought  this  action,  in  the  Supreme  Court  of  Ontario,  for  a declara- 
tion that  he  was  entitled  to  maintain  the  bars  upon  the  way  and  that  it  was 
the  duty  of  the  defendants  to  replace  them  after  user,  and  for  $50  damages, 
incidental  relief,  and  costs.  By  his  statement  of  claim,  the  plaintiff  alleged 
that  “the  defendants  defy  the  plaintiff  to  prevent  them  from  so  conducting 
themselves.”  The  defendants,  by  their  statement  of  defence,  alleged  that 
the  new  bars  were  heavier  and  more  cumbersome  than  the  old;  that  the 
plaintiff  had  notice  of  the  defendants’  refusal  to  permit  the  use  of  the  new 
bars;  that  the  plaintiff  refused  to  maintain  the  bars  as  they  had  been  used; 
and  that  they,  “in  order  to  enjoy  their  right  of  user  . . . and  owing 

to  the  difficulty  of  restoring  the  bars  . . . threw  down  the  said  bars 

. and  refused  to  permit  the  plaintiff  to  maintain  the  said  right  of  way  in  a 
manner  different  from  the  way  in  which  it  had  always  been  used  by  their 
predecessor  in  title  and  by  himself  and  the  defendants.”  The  action  was 
tried,  and  by  the  judgment  pronounced  the  plaintiff  was  awarded  the 
declaration  asked  for  and  $5  damages  and  costs.  The  judgment  being 
silent  as  to  the  scale  of  costs,  the  Taxing  Officer,  under  Rule  649,  determined 
that  they  should  be  taxed  on  the  Supreme  Court  scale : — 

Held,  affirming  the  ruling  of  the  Taxing  Officer,  that  the  action  should  be 
regarded  as  one  for  trespass  or  injury  to  land  in  which  the  question  of  title 
to  the  land — that  is,  the  extent  to  which  the  easement  of  the  defendants 
deprived  the  plaintiff  of  the  enjoyment  of  his  own  land — was  involved,  and 
in  which  was  sought  a declaration  binding  upon  the  parties,  not  only  as  to 
the  immediate  cause  of  action  for  damages,  but  also  as  to  their  future  rights. 
In  a case  of  this  character  the  Supreme  Court  has  exclusive  jurisdiction 
unless  the  statute  clearly  confers  jurisdiction  upon  a County  Court.  The 
sum  claimed  did  not  exceed  $500;  but  there  was  no  evidence  that  the 
interest  in  or  right  over  his  own  land  enjoyed  by  the  plaintiff  and  sought 
to  be  curtailed  by  the  defendants  was  worth  less  than  a sum  exceeding 
$500,  and  unless  that  was  clearly  shewn — and  the  burden  wa.s  upon  the 
defendants — a County  Court  had  no  jurisdiction:  County  Courts  Act, 
R.S.O.  1914,  ch.  59,  sec.  22  (1)  (c). 

Semble,  the  value  might  well  be  that  of  the  whole  of  the  plaintiff’s  land 
affected  by  the  easement,  and  not  merely  of  the  strip  used  as  a road  or  way. 

An  appeal  by  the  defendants  from  the  ruling  of  the  Local 
Taxing  Officer  at  Belleville  that  the  plaintiff  was  entitled  to  costs 
of  this  action  on  the  Supreme  Court  scale. 

February  24.  The  appeal  was  heard  by  Orde,  J.,  in  Chambers. 
15 — 47  o.L.K. 
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J.  M.  Forgie,  for  the  defendants. 

C.  A.  Payne,  for  the  plaintiff. 

March  17.  Orde,  J.  : — The  plaintiff  was  the  owner  of  certain 
lands  in  the  township  of  Sidney,  in  the  county  of  Hastings,  over 
which  the  defendant  Parry  and  the  defendant  Jeffrey,  as  owner 
and  tenant  respectively  of  certain  adjoining  lands,  were  entitled 
to  a right  of  way.  Both  dominant  and  servient  tenements  had 
come  to  the  plaintiff  and  to  the  defendanPParry  through  the  will 
of  one  Caleb  Parry,  by  which  will  the  right  of  way  was  created. 
The  plaintiff,  as  well  as  his  predecessor  (his  father),  had  maintained 
certain  bars  across  the  right  of  way  to  prevent  his  cattle  from 
straying  from  his  bam-yard,  and  his  neighbours^  cattle  from 
straying  on  to  his  land.  When  using  the  right  of  way  the  defend- 
ants had  to  remove  these  bars  and  replace  them.  Shortly  before 
the  commencement  of  the  action,  the  plaintiff,  for  his  own  pur- 
poses, substituted  for  the  old  bars  certain  new  ones,  which  the 
defendants  contended  were  larger  and  more  cumbersome  than  the 
old  ones;  and  the  defendants,  for  that  reason,  objected  to  being 
obliged  to  remove  and  replace  them  as  being  an  interference  with 
the  enjoyment  of  their  right  of  way  as  theretofore  exercised. 

' After  removing  the  bars,  the  defendants  refused  to  replace  them, 
thereby  leaving  the  roadway  open. 

The  plaintiff  brought  the  action  in  the  Supreme  Court  of 
Ontario  for: — 

‘‘(1)  A declaration  that  he  is  entitled  to  maintain  and  keep 
the  said  bars  oh  the  right  of  way  of  the  defendants  over  the  land 
of  the  plaintiff,  and  that  it  is  the  duty  of  the  defendants  to  replace 
the  said,  bars  in  their  proper  place  after  user  thereof. 

(2)  The  sum  of  $50  damages;  and  incidental  rehef  and  costs. 

The  action  was  tried  before  the  late  Chief  Justice  of  the  King's 
Bench,  who  gave  the  plaintiff  the  declaratory  judgment  asked  for 
and  $5  damages  and  costs. 

The  trial  judgment  being  silent  as  to  the  scale  on  which  the 
costs  were  to  be  taxed,  it  fell  to  the  Local  Taxing  Officer  to  deter- 
mine that  question  under  Rule  649.*  After  giving  the  matter 

*Rule  649 : Where  an  action  of  the  proper  competence  of  a County  Court 
is  brought  in  the  Supreme  Court,  or  an  action  of  the  proper  competence  of  a 
Division  Court  is  brought  in  the  Supreme  Court,  or  in  a County  Court,  and 
the  Judge  makes  no  order  to  the  contrary,  the  plaintiff  shall  recover  only 
County  Court  costs,  or  Division  Court  costs,  as  the  case  may  be,  and  the 
defendant  shall  be  entitled  to  tax  his  costs  of  suit  ... 
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careful  consideration,  he  came  to  the  conclusion,  “although  not 
without  some  doubt,^^  that  the  plaintiff  .was  entitled  to  costs  on 
the  Supreme  Court  scale.  From  that  ruling  the  defendants  now 
appeal. 

Upon  the  argument  there  was  a good  deal  of  discussion  upon 
the  question  whether  or  not  the  action  came  within  the  provisions 
of  clause  (d)  of  sec.  22,  sub-sec.  1,  of  the  County  Courts  Act 
(R.S.O.  1914,  ch.  59),  as  being  an  action  “for  the  obstruction  of 
or  interference  with  a right  of  way  or  other  easement,”  and  it 
seemed  to  be  assumed  that  in  failing  to  replace  the  bars  the 
defendants  had  disturbed  the  plaintiff  in  the  enjoyment  of  his 
right  to  use  the  “right  of  way,”  or  of  his  right  to  have  the  bars 
replaced,  as  if  that  right  were  an  easement.  But  the  plaintiff 
is  the  owner  of  the  fee  in  the  servient  tenement,  and  his  right  to 
use  the  roadway  or  to  place  bars  across  it  is  his  by  virtue  of  that 
ownership.  The  only  right  of  way  is  that  of  the  defendants  over 
the  plaintiff^s  land.  So  long  as  the  plaintiff  did  not  interfere  with 
the  exercise  by  the  defendants  of  their  enjoyment  of  their  easement, 
the  plaintiff  could  do  what  he  pleased  with  his  land,  and  the  sole 
question,  apart  from  the  quantum  of  damages,  which  came  before 
the  learned  trial  Judge,  was,  whether  or  not,  in  casting  upon  the 
defendants  the  burden  of  removing  and  replacing  heavier  bars 
than  theretofore,  the  plaintiff  was  interfering  with  the  free  exercise 
by  them  of  their  right  of  way  over  his  land. 

I was  at  first  inclined  to  treat  the  action  as  essentially  one  of 
trespass,  in  which  no  question  of  title  was  involved  (the  title  to 
the  land  and  that  to  the  right  of  way  being  admitted),  and  in 
which  the  finding  as  to  the  right  to  maintain  the  bars  would  merely 
be  a necessary  incident  to  the  award  of  damages,  whether  any 
declaration  to  that  effect  formed  part  of  the  judgment  or  not. 
And,  if  that  view  were  right,  then,  by  virtue  of  sec.  23  of  the 
Judicature  Act,  R.S.O.  1914,  ch.  56,  not  only  a County  Court,  but 
possibly  a Division  Court,  would  have  jurisdiction  to  make  a 
declaratory  judgment  as  incidental  thereto,  under  clause  (6)  of 
sec.  16  of  the  same  Act:  Bradley  v.  Barber  (1899),  30  O.R.  443. 
In  this  respect  the  recent  case  of  Bragg  v.  Oram  (1919),  46  O.L.R. 
312,  50  D.L.R.  623,  which  was  cited  on  the  argument,  is  somewhat 
analogous;  but,  in  the  view  which  I think  is  the  right  one  as  to 
the  real  nature  of  this  action,  that  case  has  no  application.  There 
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no  question  of  title  was  involved  at  all.  The  Appellate  Division 
held  that  the  action  was  merely  a personal  one  for  damages  for 
an  obstruction  to  a highway,  and  for  the  abatement  of  the  nuisance 
caused  thereby. 

In  the  present  case  the  statement  of  claim  sets  up  the  facts 
and  the  defendants^  conduct,  and  alleges  that  ^Hhe  defendants 
defy  the  plaintiff  to  prevent  them  from  so  conducting  themselves.’^ 
Now,  if  the  defendants  had  said  in  answer,  ^^We  admit  all  that 
you  say  about  the  right  of  way  and  the  bars,  we  do  not  deny  your 
right  to  put  any  sort  of  bars  you  hke  across  the  roadway,  but  we 
deny  that  we  ever  failed  to  replace  the  bars  as  you  allege,”  then 
the  only  issue  would  have  been  that  question  of  fact  and  the 
damages,  if  any,  sustained  by  the  plaintiff,  if  the  issue  should  be 
determined  in  his  favour.  And,  in  that  event,  the  case  would 
probably  be  properly  triable  in  the  County  Comt  or  the  Division 
Court.  But  the  defendants  do  not  make  that  the  issue;  they 
proceed  to  do  exactly  what  the  plaintiff  charges  them  with,  namely, 
they  defy  him  to  prevent  them  from  refusing  to  replace  the  bars. 
Paragraph  3 of  the  statement  of  defence  alleges  that  the  new  bars 
are  heavier  and  more  cumbersome  than  the  old.  Paragraph  4 
alleges  notice  by  the  defendants  to  the  plaintiff  of  their  refusal  to 
permit  the  use  of  the  new  bars.  And  in  paragraph  5 they  say 
that  the  plaintiff  refuses  to  maintain  the  bars  as  they  had  been 
used  according  to  Caleb  Parry’s  will,  and  ^Hhat  the  defendants, 
in  order  to  enjoy  their  right  of  user  of  the  said  land  and  owing 
to  the  difficulty  of  restoring  the  bars  which  the  plaintiff  was 
inserting  owing  to  their  increased  size  and  weight,  threw  down 
the  said  bars  and  refused  to  permit  the  plaintiff  to  maintain 
the  said  right  of  way  in  a matter  (sic — doubtless  a clerical  error 
for  ‘^manner”)  different  from  the  way  in  which  it  had  always 
been  used  by  their  predecessor  in  title  and  by  himself  and  the 
defendants  herein.”  This  defence  was  a distinct  assertion  by 
the  defendants  that  the  nature  of  the  right  of  way  which  they 
were  entitled  to  enjoy  over  the  plaintiff’s  land  was  different  from 
that  asserted  by  the  plaintiff,  or,  to  put  it  in  another  form,  the 
defendants  challenge  the  claim  of  the  plaintiff  to  do  what  he  likes 
with  his  own  by  setting  up  an  easement  which  interferes  with  the 
plaintiff’s  enjoyment  of  his  own  property.  Although  the  point 
may  be  a narrow  one,  that  issue,  in  my  judgment,  involves  a 
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question  of  title,  namely,  what  is  the  nature  and  extent  of  the 
defendants^  easement,  or  the  nature  and  extent  to  which  the 
plaintiff’s  title  to  the  servient  tenement  is  affected  by  that  ease- 
ment? 

Under  sec.  16  (6)  of  the  Judicature  Act,  the  action  might  have 
been  brought  for  a declaration  as  to  the  rights  of  the  parties 
\yithout  any  consequential  relief;  but  I think  it  is  immaterial 
whether  the  declaration  is  sought  alone,  or  the  damages  are 
incidental  to  the  declaration,  or  the  declaration  is  incidental  to 
the  damages.  I think  that  the  action  may  be  regarded  as  one  for 
trespass  or  injury  to  land  in  which  the  question  of  title  to  the  land 
(that  is,  the  extent  to  which  the  easement  of  the  defendants 
deprives  the  plaintiff  of  his  enjoyment  of  his  own  land)  is  involved, 
and  in  which  is  sought  a declaration  binding  upon  the  parties,  not 
only  as  to  the  immediate  cause  of  action  for  damages,  but  also 
as  to  their  future  rights. 

The  case,  therefore^,  if  within  the  jurisdiction  of  the  County 
Court,  must  fall  within  the  class  of  cases  over  which,  by  clause 
(c)  of  sec.  22,  sub-sec.  1,  of  the  County  Courts  Act,  the  County 
Court  has  jurisdiction  if  the  value  of  the  land  does  not  exceed 
S500,  and  the  sum  claimed  does  not  exceed  that  amount.  The 
sum  claimed  does  not  exceed  $500;  but  is  the  value  of  the  land 
less  than  a sum  exceeding  $500? 

I think  I must  assume  that  in  every  case  of  this  character  the 
Supreme  Court  has  exclusive  jurisdiction  unless  the  statute 
clearly  confers  jurisdiction  upon  the  County  Court.  There  is  no 
evidence  that  the  interest  in  or  right  over  his  own  land  enjoyed 
by  the  plaintiff  and  sought  to  be  curtailed  by  the  defendants  is 
worth  less  than  a sum  exceeding  $500.  Unless  that  is  clearly 
shewn  the  County  Court  has  no  jurisdiction.  In  fact  the  value  in 
such  a case  as  this  may  well  be  that  of  the  whole  of  the  plaintiff’s 
land  in  any  way  affected  by  the  defendants’  easement,  and  not 
merely  that  strip  of  land  over  which  the  actual  roadway  runs. 
See  Moffatt  v.  Carmichael  (1907),  14  O.L.R.  595.  It  ought  not 
to  be  overlooked  that  the  issue  which  the  defendants  chose  to 
bring  before  the  Court  was  in  substance  of  their  own  making. 
They  raised  that  issue  by  the  nature  of  their  defence  in  a Supreme 
Court  action.  The  burden  is  on  them  to  establish  that  the 
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For  these  reasons,  I hold  that  the  plaintiff^s  costs  are  taxable 
upon  the  Supreme  Court  scale,  and  that  the  ruling  of  the  Local 
Taxing  Officer  at  Belleville  is  right. 

The  defendants’  appeal  is,  therefore,  dismissed  with  costs. 

1920 

[APPELLATE  DIVISION.] 

March  19. 

Morkow  V.  Morrow. 

LunoMc — Coritract — Necessaries — Board  and  Lodging — Claim,  of  Brother 
against  Estate  of  Deceased  Sister — Evidence — Corroboration — Ontario 
Evidence  Act,  sec.  12. 

The  estate  of  a lunatic  is  liable  for  necessaries  supplied  to  the  lunatic ; and  the 
rule  applies  in  the  case  of  a lunatic  not  so  found. 

Wentworth  v.  Tubb  (1842),  12  L.J.N.S.  Ch.  61,  62,  and  earlier  cases,  and 
In  re  Gibson  (1871),  L.R.  7 Ch,  52,  54,  followed. 

The  plaintiff,  the  brother  of  a deceased  woman  who  was  said  to  have  been  a 
lunatic,  though  not  so  found,  claimed  from  her  executor,  another  brother, 
a sum  of  money  for  her  board  and  lodging  in  the  plaintiff’s  house  during  the 
last  three  years  of  her  life; — 

Held,  that,  if  the  woman  was  a lunatic  and  incapable  of  contracting,  her 
estate  was  liable  to  the  plaintiff  for  a reasonable  allowance  for  her  board 
and  lodging;  and,  if  she  was  not  insane,  she  was,  upon  the  evidence,  in  the 
plaintiff’s  house  in  circumstances  which  would  render  her  and  her  estate 
liable  for  the  fair  value  of  her  board  and  lodging:  there  was  ample  cor- 
roboration (Evidence  Act,  sec.  12)  of  the  plaintiff’s  testimony  that,'  when 
she  came  to  his  house,  she  promised  to  pay  for  her  board;  and  there  was 
nothing  but  the  bare  relationship  to  support  the  contrary  conclusion. 
Judgment  of  Lennox,  J.,  reversed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Lennox,  J., 
at  the  trial,  on  the  19th  November,  1919,  dismissing  an  action 
brought  by  one  brother  against  another — ^the  defendant  being 
executor  of  the  will  of  a deceased  sister — ^to  recover  $2,967.25  for 
board,  lodging,  medical  expenses,  etc.,  of  the  sister  while  living 
with  the  plaintiff  during  the  last  three  years  of  her  life. 

January  22.  The  appeal  was  heard  by  Meredith,  C.J.O.^ 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

H.  S.  White,  for  the  appellant,  argued  that  there  should  not 
have  been  a nonsuit,  but  that  judgment  should  have  been  given 
for  the  appellant.  While  there  was  a presumption  of  law  against 
any  right  to  remuneration  among  relatives  when  living  together 
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as  a family,  yet  this  presumption  could  be  rebutted  upon  very 
slight  grounds:  Mooney  v.  Grout  (1903),  6 O.L.R.  521;  Mercantile 
Trust  Co.  of  Canada  Limited  v.  Campbell  (1918),  43  O.L.R.  57, 
43  D.L.R.  388.  In  the  present  case  the  presumption  was  rebutted 
by  repeated  requests  by  the  appellant  to  the  deceased  Mary  Jane 
Morrow  to  pay  for  her  board,  and  the  absence  of  any  refusal  on 
her  part  to  pay.  If  she  was  a lunatic,  then  the  law  would  raise  a 
contract  by  implication  on  the  part  of  the  limatic  to  pay  for 
necessaries  supplied  her:  Robertson  v.  Kelly  (1883),  2 O.R.  163; 
Howard  v.  Digby  (1834),  2 Cl.  & F.  634. 

E.  G.  Porter,  K.C.,  for  the  defendant,  respondent,  contended 
that  there  was  no  evidence  of  a contract  to  pay  ^ for  board  and 
lodging  supplied,  and  so  the  presumption  arising  from  relationship 
arose  and  prevented  recovery  of  the  claim:  Williams  v.  Wentworth 
(1842),  5 Beav.  325;  Her  v.  Her  (1885),  9 O.R.  551;  Campbell  v. 
McKerricher  (1883),  6 O.R.  85. 

White,  in  reply. 

March  19.  The  judgment  of  the  Court  was  read  by  Maclaken, 
J.A. : — This  is  an  appeal  by  the  plaintiff  from  a judgment  of  nbn- 
suit  rendered  by  Lennox,  J.,  at  the  non-jury  sittings,  Napanee,  on 
the  19th  November,  1919. 

The  parties  are  brothers,  and  the  action  was  brought  against 
the  defendant  as  executor  of  their  deceased  sister,  Mary  Jane 
Morrow,  for  $2,967.25,  chiefly  for  her  board  and  lodging  during 
the  last  three  years  of  her  life.  She  was  unmarried,  and  had  been 
living  with  an  unmarried  brother,  Edward,  a considerable  time 
before  his  death,  which  occurred  on  the  12th  July,  1915.  She 
had  some  means  of  her  own,  and  left  an  estate  of  $7,000.  After 
the  death  of  Edward,  she  appears  to  have  lived  in  a small  house 
of  her  own  on  Amherst  Island,  and  later  with  her  brother  Herbert. 
On  the  3rd  March,  1916,  Herbert  took  her  to  the  plaintiff ^s 
house  and  left  her  there.  The  plaintiff  was  absent  at  the  time, 
and  on  his  return  she  told  him  that  the  others  had  put  her  out, 
and  asked  him  if  she  could  stop  with  him.  He  answered,  ‘‘You 
can,  if  you  will  try  and  conduct  yourself  or  behave  yourself  and 
pay  your  board.’’  She  said  that  she  would  pay  him  when  she  saw 
their  brother  Robert  (the  defendant),  who,  it  appears,  was  in  the 
asylum  at  the  time.  She  remained  at  the  plaintiff’s  until  the 
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30th  May,  1916,  when  she  went  back  to  her  brother  Herbert's, 
where  she  remained  until  the  3rd  October,  1916.  She  then 
returned  to  the  plaintiff^s,  and  remained  with  him  until  her  death 
on  the  25th  April,  1919. 

At  the  trial  the  plaintiff  sought  to  prove  the  insanity  of  the 
deceased  at  times,  and  also  relied  upon  the  promises  made  by  her 
at  the  time  she  came  to  live  with  him  and  on  subsequent  occasions. 
He  had  also  taken  legal  steps,  while  she  was  living  with  her 
brother  Edward,  to  have  her  declared  a lunatic,  and  retained  a 
solicitor  and  had  her  examined  by  two  physicians;  but  these 
proceedings  he  subsequently  abandoned.  Her  pastor  was  called 
as  a witness  by  the  plaintiff,  and,  in  answer  to  a question  as  to  her 
condition  mentally  and  physically,  he  replied:  think  she  was 

mentally  unsound.  I regarded  her  as  being  so.”  When  asked  if 
he  saw  her  at  meal-hours,  he  answered:  ^^Yes,  I did.  Q.  And 
what  was  her  behaviour  on  those  occasions?  A.  She  behaved 
very  well  as  far  as  I could  see.  Q.  She  behaved  very  well? 
A.  Yes.”  Counsel  for  the  defence  asked  several  suggestive 
questions  to  strengthen  the  evidence  as  to  her  insanity;  but  it 
was  not  advanced  beyond  the  above,  and  no  specific  facts  were 
proved  or  illustrations  given. 

At  the  close  of  the  plaintiff’s  case,  counsel  for  the  defendant 
moved  for  a nonsuit,  on  three  grounds,  in  these  words: — 

First,  there  is  no  evidence  of  a contract,  specific  contract, 
at  all,  having  been  made;  secondly,  that,  even  if  there  was, 
taking  the  whole  evidence  together,  it  shewed  that  this  woman 
was  incapable  of  making  a contract,  and  any  pretended  contract 
made  by  her  could  not  be  enforced;  the  third,  that  the  services 
rendered  were  gratuitous  on  account  of  the  relationship  between 
the  parties.” 

At  the  close  of  the  argument  on  the  motion  for  a nonsuit,  the 
hour  of  adjournment  having  arrived,  the  Judge  said  that  he 
would  look  into  the  authorities,  and  advised  a settlement,  adding: — 

‘Hf  there  is  no  settlement,  it  may  be  that  I will  find  that  the 
law  is  against  the  plaintiff,  and  that  I cannot  give  him  anything. 
I may  say  quite  distinctly  that  if  I can  give  him  something  I will.” 
He  concluded  by  saying:  ^Hn  any  event,  if  the  parties  do  not  come 
to  a settlement,  I will  hear  the  evidence  on  the  other  side.  Then  I 
will  reserve  judgment  and  consider  whether  I can  give  something 
to  the  plaintiff  in  that  event.” 
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In  the  morning  the  parties  annoimced  that  they  were  unable 
to  agree  upon  a settlement.  The  Judge  asked  the  defendant’s 
counsel  if  he  renewed  his  application  for  a nonsuit.  On  being 
answered  that  he  did,  the  Judge  dismissed  the  action. 

N The  law  has  long  been  well-settled  that  the  estate  of  a lunatic 
is  liable  for  necessaries  supplied  him.  The  earliest  case  that  I 
have  found  is  Manhy  v.  Scott  (1665),  1 Sid.  112,  where  a lunatic 
is  put  on  the  same  footing  as  an  infant. 

In  Wentworth  v.  Tubh  (1842),  12  L.J.N.S.  Ch.  61, 62,  Lyndhurst, 
L.C.,  said:  ‘‘When  necessaries  are  provided  for  a lunatic,  and  there 
is  no  fraud  or  imposition  practised,  he  is  bound  to  paj^  for  them, 
because  it  is  a debt,  and  is  therefore  a charge  upon  his  estate.” 

In  Howard  v.  Dighy,  2 Cl.  & F.  634,  at  p.  663,  Brougham,  L.C., 
said:  “Nothing  is  more  common  than  for  the  Chancellor  to  con- 
firm a Master’s  report,  making  allowances  to  A.B.  for  moneys 
paid  for  the  use  of  the  lunatic, — to  C.  D.  for  having  maintained  the 
lunatic;  to  E.  F.  for  having  clothed  the  lunatic.  Upon  what 
ground  are  all  these  allowances  made?  Not  from  kindness,  not 
from  charity,  not  for  the  convenience  of  the  parties;  but  because 
they  are  debts;  because  in  the  eye  of  that  Court,  be  it  a Court  of 
Law,  or  a Court  of  Equity,  or  the  Chancellor  sitting  in  lunacy, 
they  are  valid  debts  incurred  by  the  insane  person,  and  are  dis- 
charged by  the  justice  of  the  Court.” 

See  also  Williams  v.  Wentworth,  5 Beav.  325,  at  p.  329.  The 
same  rule  applies  to  the  case  of  a lunatic  not  so  found:  In  re 
Gibson  (1871),  L.R.  7 Ch.  52,  at  p.  54. 

If  the  question  to  be  decided  by  us  was,  whether  the  deceased 
was  insane  at  the  time  she  went  to  live  with  the  plaintiff,  I might 
have  great  difficulty  in  coming  to  that  conclusion.  I do  not 
find  sufficient  evidence  to  justify  such  a finding;  but  the  plaintiff 
saw  fit  to  bring  witnesses  to  testify  as  to  her  insanity,  not  however 
as  to  her  condition  at  the  exact  time  of  the  contract  upon  which 
he  bases  his  claim. 

The  defendant  by  his  counsel  sought  to  bring  out  from  the 
plaintiff’s  witnesses  testimony  as  to  her  insanity  generally,  and 
argued  strongly  that  she  was  incompetent  to  enter  into  any 
contract  at  the  time  that  she  went  to  live  with  the  plaintiff  or 
subsequently. 

The  witnesses  were,  no  doubt,  influenced  by  the  fact  that 
there  was  insanity  in  the  family,  and  that  the  defendant  was  at 
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that  very  time  in  the  asylum,  and  the  eccentricities  and  ebullitions 
of  the  deceased  were  attributed  to  insanity  more  readily  than 
they  might  otherwise  have  been,  by  the  pastor  and  the  witness 
Sills,  who  both  thought  her  unaccountable  at  any  time. 

Assuming  that  it  is  not  satisfactorily  proved  that  Mary  Jane 
Morrow  was  insane  during  the  time  that  she  lived  with  the  plain- 
tiff, there  is,  in  my  opinion,  ample  evidence  to  establish  the  fact 
that  she  was  there  under  circumstances  which  would  render  her 
and  her  estate  liable  to  the  plaintiff  for  the  fair  value  of  her  board 
and  lodging  during  the  145  weeks  she  remained  with  him.  I have 
already  mentioned  the  conversation  that  took  place  between  the 
plaintiff  and  her  on  the  3rd  March,  1916,  when  he  came  home  and 
found  her  there.  This  is  amply  corroborated  by  the  plaintiff^s 
wife  and  son,  and  more  than  sufficient  to  meet  the  requirements 
of  sec.  12  of  the  Evidence  Act,  R.S.O.  1914,  ch.  76.  The  plaintiff^s 
wife,  in  addition,  swears  that,  on  different  occasions  when  her 
husband  was  not  present,  the  deceased  told  her  that  she  was  going 
to  pay  for  her  board  when  she  saW  her  brother  Robert  (the  defend- 
ant). Another  special  occasion  was  when  they  were  taking 
pigs  to  town — ^that  she  then  said  she  would  pay  her  board  is 
deposed  to  by  the  plaintiff’s  wife  and  son. 

The  whole  tenor  of  the  evidence  is  that  she  had  seldom  been  at 
the  plaintiff’s  house  before  the  occasion  in  question,  and  then  only 
for  very  short  visits.  The  fact  that  he  had  not  long  before  taken 
legal  steps  to  have  her  declared  a lunatic  would  sufficiently  account 
for  this,  and  for  her  piteous  appeal  to  him  when  she  said:  ^‘The 
rest  put  me  out.  Can  I stop  with  you?”  Except  the  bare 
relationship,  there  are  in  this  case  none  of  the  other  circumstances 
that  usually  go  to  assist  in  coming  to  the  conclusion  that  such 
services  and  board  were  not  to  be  paid  for.  Every  other  item 
that  one  finds  in  any  of  the  reported  cases  where  the  beneficiary 
or  his  estate  was  held  not  liable  is  entirely  wanting  in  this  case. 

The  trial  Judge  made  no  special  findings,  but  it  is  clear  from 
his  observations  that  he  credited  the  testimony  of  the  plaintiff 
and  his  witnesses;  he  accepted,  however,  the  argument  of  the 
defendant’s  counsel  that  the  deceased  was  not  competent  to  make 
a contract,  and  that  without  this  the  plaintiff’  could  not  recover. 
The  law  as  stated  above  as  to  the  liability  of  a lunatic  for  neces- 
saries was  not  presented  to  him. 
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At  the  close  of  the  argument  on  the  motion  for  a nonsuit,  just 
before  the  evening  adjournment,  he  strongly  advised  a settlement, 
and  at  the  opening  of  the  Com-t  in  the  morning,  when  counsel 
announced  that  they  had  been  unable  to  agree,  he  said:  ‘^Although 
I would  be  very  anxious  to  find  something  for  the  plaintiff,  I do 
not  see  that  there  is  any  possibility  of  doing  so.  I think  there  is 
nothing  for  it  but  to  dismiss  the  action.” 

In  my  opinion,  the  plaintiff  is  entitled  to  a reasonable  allowance 
for  the  board  and  lodging  of  the  deceased  for  the  145  weeks  she 
was  at  his  house.  I would  allow  him  $5  a week.  I do  not  think 
he  is  entitled  to  the  costs  of  the  proceedings  to  have  the  deceased 
declared  a lunatic,  which  he  abandoned,  or  to  his  charges  for  the 
two  trips  to  the  island,  as  the  wood  for  which  he  made  the  second 
one  would  compensate  him  for  these  two  trips. 

The  defendant  made  a counterclaim,  but  did  not  offer  any 
evidence  in  support  of  it.  This  should  be  dismissed. 

Costs  throughout  ,on  the  Supreme  Court  scale. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 
Montreuil  V.  Ontario  Asphalt  Block  Co. 


Improvements — Mistake  of  Title — Lease  of  Land  with  Option  to  Purchase — 
Belief  of  both  Parties  that  Lessor  Owner  in  Fee  Simple — Subsequent  Discovery 
that  Lessor  Life-tenant  only — Large  Expenditure  on  Improvements  before 
Mistake  Discovered — Lasting  Improvements^^ — Conveyancing  and  Law 
of  Property  Act,  sec.  37 — Action  by  Remaindermen  for  Recovery  of  Possession 
— Condition  of  Granting  Relief — Compensation  for  Lasting  Improvements 
which  Enhanced  Value  of  Lands — Equitable  Decree — Parties — Addition 
of  Plaintiffs  in  Representative  Capacity  without  their  Consent — Reversal 
of  Order  Made  at  Trial. 

When  a lease,  with  an  option  to  purchase,  was  made  by  the  father  of  the 
plaintiff  to  the  defendant  of  the  lands  in  question  in  this  action,  both  the 
lessor  and  the  defendant  believed  that  the  lessor  was  the  owner  in  fee 
simple  of  the  demised  lands.  It  was  afterwards  discovered  that,  upon  the 
true  construction  of  the  will  under  which  he  derived  his  title,  he  was  entitled 
to  an  estate  for  life  only.  A considerable  sum  was  expended  by  the  defend- 
ant in  buildings  and  erections  on  the  lands  before  the  discover}^  was 
made;  and  a further  considerable  expenditure  was  made  after  the  defendant 
became  aware  that  its  lessor  was  tenant  for  life  only.  The  plaintiffs,  the 
remaindermen,  brought  this  action,  after  the  death  of  their  father,  to  recover 
possession  of  the  demised  lands: — 

Held,  that,  although  at  least  some  of  the  buildings  and  erections  constituted 
“lasting  improvements,”  within  the  meaning  of  sec.  37  of  tlie  Conveyancing 
and  Law  of  Property  Act,  R.S.O.  1914,  ch.  109,  the  defendant  was  not 
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entitled  to  the  benefit  of  that  section;  for  it  was  clear  upon  the  evidence 
tha,t  the  iniprovements  made  before  the  discovery  that  the  lessor  was 
tenant  for  life  only  were  not  made  by  the  defendant  under  the  belief  that 
the  land  was  its  own. 

Young  v.  Denike  (1901),  2 O.L.R.  723,  distinguished. 

Judgment  of  Falconbridge,  C.J.K.B.,  46  O.L.R.  136,  reversed. 

Held,  however,  that,  as  a condition  of  granting  the  plaintiffs  the  relief  they 
sought,  the  defendant  should  be  compensated  by  them  for  the  lasting  im- 
provements that  were  made  on  the  lands  before  it  was  discovered  that  their 
father  was  a tenant  for  life  only,  the  compensation  to  be  to  the  extent  to 
which  the  value  of  the  lands  had  been  enhanced  by  the  improvements 
(Hodgins,  J.A.,  dissenting). 

Bright  v.  Boyd  (1841-3),  1 Story  R.  478,  2 Story  R.  605,  Gummerson  v.  Banting 
(1871),  18  Gr.  516,  Shepard  v.  Jones  (1882),  21  Ch.D.  469,  and  Henderson 
V.  Astwood,  [1894]  A.C.  150,  applied  and  followed. 

Held,  also,  that  the  order  of  the  trial  Judge  adding  three  of  the  plaintiffs 
as  plaintiffs  in  their  capacity  of  executors  of  their  father’s  will,  should  be 
set  aside:  they  were  added  without  their  consent,  and  there  was  no  reason 
for  making  them  parties. 


An  appeal  by  the  plaintiffs  from  the  judgment  of  Falcon- 
bridge,  C.J.K.B.,  46  O.L.R.  136. 


February  4 and  5.  The  appeal  was  heard  by  Meredith,  C.  J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

E.  D.  Armour,  K.C.,  for  the  appellants,  said  that  the  relief  given 
the  defendant  the  Ontario  Asphalt  Block  Company  Limited 
(respondent)  by  the  judgment  appealed  from  was  to  let  it  take  the 
land  in  question,  under  the  provisions  of  the  Conveyancing  and 
Law  of  Property  Act,  R.S.O.  1914,  ch.  109,  sec.  37,  instead  of 
awarding  it  compensation  for  its  expenditures.  The  statute  was 
not  applicable,  first,  because  the  respondent  had  not  made  lasting 
improvements  on  the  land;  second,  because  any  improvements 
which  it  had  made  had  not  been  made  under  the  belief  that  the 
land  was  its  own.  Both  of  these  were  preliminary  requirements  to 
the  invocation  of  the  Act:  Commissioners  for  the  Queen  Victoria 
Niagara  Falls  Park  v.  Colt  (1895),  22  A.R.  1;  Carrick  v.  Smith 
(1874),  34  U.C.R.  389,  at  p.  400.  The  evidence  shewed  that  the 
respondent  did  not  believe  it  was  the  owner.  “ Owner, in  the 
statute,  means  owner  in  fee  simple.  The  ownership  intended  is  not 
a mere  qualified  interest:  Attorney-General  v.  Baliol  College  Oxford 
(1744),  9 Mod.  407,  at  p.  411.  If  the  meaning  of  owner”  in  the 
Act  were  to  be  widened,  it  would  open  the  door  to  all  kinds  of 
qualified  interests.  On  the  question  of  the  respondent's  belief,  he 
referred  to  Rex  v.  Rankin  (1919),  45  O.L.R.  96,  and  said  that  the 
respondent  should  have  searched  the  title  in  the  first  place  in  order 
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to  have  a legal  foundation  for  belief  in  its  ownership.  The  struc- 
tures placed  by  the  respondent  on  the  lands  were  not  lasting  ones; 
they  had  been  erected  in  such  a manner  that  they  could  be  removed. 
Nor  did  they  add  to  the  value  of  the  land.  The  case  of  ¥ oung  v. 
Denike  (1901),  2 O.L.R.  723,  relied  upon  by  the  learned  trial  Judge, 
did  not  apply.  The  statute  was  not  mentioned  in  that  case,  and 
it  was  only  a familiar  case  in  equity.  The  respondent  never  had  a 
contract  imtil  it  exercised  its  option.  The  executors  should  not 
have  been  made  parties,  especially  wdthout  their  consent. 

J.  H.  Rodd,  for  the  respondent,  argued  that  the  executors  had 
been  rightly  made  parties  plaintiff,  because  they  wefe  the  owners  of 
the  water-lots  adjoining  the  land  in  question,  and  the  line  of  limit 
between  the  parcels  had  shifted.  He  contended  that  sec.  37  of  the 
statute  was  applicable,  and  that  Young  v.  Denike  was  in  point. 
The  respondent  had  expended  very  large  sums  in  improvements  to 
the  lands,  in  the  belief  that  it  was  the  owner  thereof.  An  honest 
belief  that  it  had  the /right  to  become  the  owner  was  enough  to  give 
it  the  protection  of  the  Act.  The  option  was  an  executory  interest 
in  the  land,  and  was  enough  to  make  the  respondent  owner”  for 
the  purposes  of  the  Act:  London  and  South  Western  R,W,  Co.  v. 
Gomm  (1882),  20  Ch.D.  562.  The  respondent  should  be  allowed  to 
retain  the  land  upon  paying  indemnity:  Delorme  v.  Cusson  (1897), 
28  Can.  S.C.R.  66;  or  should  be  given  a lien  upon  the  land  to  the 
amount  by  which  the  land  was  improved:  Chandler  v.  Gibson 
(1901),  2 O.L.R.  442;  Colonial  Loan  and  Investment  Co.  v.  Longley 
(1909) , 13  O.W.R.  388.  There  was  a contract  before  the  respondent 
exercised  the  option.  • It  was  a contract  at  least  so  far  as  the 
vendors  were  concerned — ^a  unilateral  contract:  Rose  v.  Parent 
(1911),  2 O.W.N.  783.  The  appellants  were  estopped  from  denying 
the  respondent's  title,  because  they  stood  by  and  allowed  it  to 
make  the  improvements.  They  were  also  estopped  because  they 
had  induced  the  respondent  to  take  the  lease. 

Armour j K.C.,  in  reply,  said  that  the  value  of  the  improvements 
as  enhancing  the  land-value  should  be  determined  from  the  point 
of  view  of  the  appellants. 

March  19.  Meredith,  C.  J.O.  : — This  is  an  appeal  by  the  plain- 
tiffs from  the  judgment,  dated  the  6th  September,  1919,  which 
was  directed  to  be  entered  by  the  late  Chief  Justice  of  the  King's 
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Bench,  after  the  trial  before  him,  sitting  without  a jury,  at  Sand- 
wich, on  the  previous  24th  April. 

The  action  is  brought  to  recover  possession  of  a parcel  of  land 
in  the  village  of  Ford  City. 

The  respondent  by  its  statement  of  defence  alleges  that  Luc 
Montreuil  the  younger,  now  deceased,  the  father  of  the  appellants, 
demised  the  lands  in  question,  and  the  water-lot  in  front  of  it,  to 
the  respondent  for  a term  of  10  years,  at  a rental  of  $1,000  a year, 
with  the  option  to  the  respondent  to  purchase  the  demised  premises 
for  $22,000;  that  by  the  lease  the  respondent  covenanted  to  expend, 
within  one  year  from  the  date  of  the  lease,  $6,000  in  the  construc- 
tion of  a dock  on  the  demised  premises,  which  at  the  expiration  of 
the  term  was  to  become  the  property  of  the  lessor,  unless  the 
option  to  purchase  should  be  exercised;  that  the  respondent  gave 
notice  in  accordance  with  the  provisions  of  the  lease  of  its  intention 
to  exercise  the  option;  that  the  deceased  refused  to  convey  the 
demised  premises  to  the  respondent,  alleging  that  he  had  only  a 
life-interest  in  them;  that  the  respondent,  immediately  after  the 
execution  of  the  lease,  entered  into  possession  of  the  demised 
premises  and  constructed  the  dock,  and  expended,  in  addition 
to  the  cost  of  it,  upwards  of  $200,000  in  the  erection  and  “from 
time  to  time  in  the  extension  and  betterment  of  an  extensive  plant 
for  the  manufacture  of  asphalt  paving  blocks,  and  has  carried  on 
its  operations  thereon  during  the  whole  of  the  said  term;”  that  a 
considerable  part  of  the  plant  is  constructed  on  the  lands  in 
question,  and  “the  severance  of  the  said  lands  would  entail  large 
loss  and  damage  to  this  defendant,  which  it  is  entitled  to  recover 
against  the  estate  of  the  said  deceased;”  that  the  appellants,  or 
some  of  them,  took  part  in  the  negotiations  leading  up  to  the 
making  of  the  lease,  and  all  of  them  were  well  aware  of  it,  and  stood 
by,  making  no  protest,  while  the  construction  and  the  betterment 
of  the  plant  were  going  on,  and  are  now  estopped  “from  denying 
the  title  in  fee  assumed  by  the  deceased,  and  are  estopped  from 
denying  the  right  of  this  defendant  to  relief  under,  the  statute 
hereafter  pleaded,  or  in  the  alternative  are  liable  in  damages  to 
this  defendant”  (para.  12). 

The  respondent  pleads  the  statute,  the  Conveyancing  and  Law 
of  Property  Act,  R.S.O.  1914,  ch.  109,  and  other  statutes,  and  says 
that  “if  the  plaintiffs  are  otherwise  entitled  to  the  lands  in  question 
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then  this  defendant  is  entitled  or  should  be  allowed  to  retain  the 
same  by  reason  of  the  improvements  made  under  mistake  of  title, 
making  such  compensation  for  the  lands  as  may  be  directed,  or  in 
the  alternative  should  be  entitled  to  a lien  upon  the  said  lands  to 
the  amoimt  by  which  the  same  have  been  enhanced  by  such 
improvements”  (para.  13). 

The  respondent  also,  by  way  of  counterclaim,  claims: — 

“ (1)  A declaration  that  the  plaintiffs  are  estopped  from  deny- 
ing the  title  of  the  deceased,  their  father,  as  against  the  defendant, 
or  in  the  alternative  damages  for  the  loss  occasioned  to  this  defend- 
ant by  their  standing  by  under  the  circumstances  set  out  in 
paragraph  12  hereof. 

“(2)  A declaration  that  this  defendant,  upon  making  proper 
compensation,  is  entitled  to  retain  the  lands  in  question,  or  in  the 
alternative  a lien  thereon  in  respect  of  the  improvements  made 
imder  mistake  of  title,  as  claimed  in  paragraph  13  hereof.” 

By  the  judgment /it  is  found  and  declared  that  the  plaintiffs 
are  entitled  to  an  estate  in  fee  simple  in  possession  ^^in  the  lands 
and  premises  in  question  in  this  action,  and  that  the  defendant 
the  Ontario  Asphalt  Block  Company  Limited  has  made  lasting  im- 
provements thereon  in  the  belief  that  the  said  lands  were 

its  own,  and  is  entitled  to  retain  the  lands  and  premises  in  question 
in  this  action,  upon  making  compensation  to  the  plaintiffs  for  the 
same;”  and  it  is  adjudged  accordingly,  and  a reference  is  directed 
to  fix  the  amount  of  the  compensation  to  be  paid  to  the  appellants 
for  the  land;  and  the  action  as  against  the  defendant  the  Cadwell 
Sand  and  Gravel  Company  is  dismissed  with  costs. 

The  facts  are  not  seriously  in  dispute.  When  the  lease  was  made, 
both  the  lessor  and  the  respondent  believed  that  the  lessor  was 
the  owner  in  fee  simple  of  the  demised  lands.  It  was  afterwards 
discovered  that,  upon  the  true  construction  of  the  will  under  which 
he  derived  his  title,  he  was  entitled  to  an  estate  for  life  only.  A 
very  considerable  sum  was  expended  by  the  respondent  in  build- 
ings and  erections  on  the  lands  before  the  discovery  was  made; 
and  the  remainder  of  the  expenditure  by  the  respondent,  which 
was  also  a very  considerable  sum,  was  made  after  the  respondent 
became  aware  that  its  lessor  was  tenant  for  life  only. 

It  should  also  be  mentioned  that,  according  to  the  terms  of  the 
lease,  the  respondent  was  entitle'd,  at  the  expiration  of  the  term. 
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which  was  10  years,  or  any  renewal  of  it,  to  remove  all  buildings, 
plant,  and  machinery,  thereafter  erected  by  it  (except  the  dock). 
The  option  to  purchase  was  to  be  exercised  at  the  end  of  the  term 
of  10  years,  and  only  if  the  lessee  should  have  given  6 months’ 
previous  notice  in  writing  of  its  intention  to  exercise  it;  and  it 
was  also  provided  that,  if  the  option  should  not  be  exercised,  the 
lessee  should  be  entitled,  on  giving  3 months’  notice  in  writing 
before  the  expiration  of  the  term  of  10  years,  to  a renewal  of  the 
ease  for  a further  term  of  10  years,  on  the  same  terms  as  to  rent 
and  payment  of  taxes  and  water-rates. 

Having  given  due  notice  of  its  intention  to  exercise  the  option, 
the  respondent,  on  the  10th  February,  1913,  brought  an  action 
against  Luc  Montreuil  for  the  specific  performance  of  his  covenant 
to  convey  if  the  option  should  be  exercised. 

In  addition  to  other  defences  not  necessary  to  be  mentioned, 
the  defendant  in  that  action  set  up  that  he  was  tenant  for  life  only 
of  the  demised  premises,  although  when  he  executed  the  lease  he 
believed  that  he  owned  them  in  fee  simple,  and  he  claimed  that, 
as  the  lease  was  entered  into  by  both  parties  imder  a mistaken 
belief  that  he  was  the  owner,  his  agreement  to  convey  was  void. 

The  result  of  that  action  was  that  specific  performance  was 
adjudged  in  respect  to  the  Water-lot  and  the  life-interest  in  the  other 
lot,  subject  to  an  abatement  in  the  price  agreed  to  be  paid,  for  the 
difference  in  value  of  an  estate  in  fee  simple  and  an  estate  for  the 
life  of  the  defendant,  the  difference  in  value  to  be  paid  on  the 
assumption  that  the  value  of  the  fee  simple  was,  on  the  2nd  Febru- 
ary, 1913,  the  proportionate  part  of  the  purchase-price  agreed  to 
be  paid  attributable  to  that  parcel,  and  a reference  to  ascertain 
the  sum  to  be  allowed  by  way  of  abatement  was  directed,  and 
further  directions  and  the  question  of  subsequent  costs  were 
reserved  imtil  the  report  should  be  made. 

The  reference  directed  has  not  yet  been  proceeded  with. 

The  learned  Chief  Justice  founded  his  judgment  on  the  case  of 
Young  v.  DenikOj  2 O.L.R.  723,  in  which  he  thought  that  it  was 
decided  that  a person  having  a contract  of  purchase  was  the  owner 
of  the  land  within  the  meaning  of  the  statute  which  the  respondent 
invoked. 

The  statute,  which  is  now  sec.  37  of  the  Conveyancing  and  Law 
of  Property  Act,  R.S.O.  1914,  ch.  109,  reads  as  follows: — 
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“37.  Where  a person  makes  lasting  improvements  on  land, 
under  the  belief  that  the  land  is  his  own,  he  or  his  assigns  shall  be 
entitled  to  a lien  upon  the  same  to  the  extent  of  the  amount  by 
which  the  value  of  the  land  is  enhanced  by  such  improvements; 
or  shall  be  entitled  or  may  be  required  to  retain  the  land  if  the 
Court  is  of  opinion  or  requires  that  this  should  be  done,  according 
as  may  under  all  circumstances  of  the  case  be  most  just,  making 
compensation  for  the  land  if  retained,  as  the  Court  may  direct.” 

It  will  be  observed  that  two  conditions  must  exist  to  warrant 
the  application  of  the  section:  (1)  that  the  person  claiming  the 
benefit  of  the  section  shall  have  made  lasting  improvements  on 
the  land;  and  (2)  that  he  made  them  under  the  belief  that  the  land 
was  his  own. 

It  was  argued  by  counsel  for  the  appellants  that  the  buildings 
and  erections  on  the  land  in  question  do  not  constitute  lasting 
improvements  within  the  meaning  of  sec.  37,  and  in  support  of 
his  contention  reference  was  made  to  Commissioners  for  the  Queen 
Victoria  Niagara  Falls  Park  v.  Colt,  22  A.R.  1. 

In  my  view,  it  is  impossible  to  say  that  some  at  all  events  of 
the  buildings  and  erections  do  not  constitute  lasting  improvements, 
and  an  inquiry  as  to  that  aspect  of  the  case  should  be  directed  if 
the  respondent  is  entitled  to  be  compensated  for  lasting  improve- 
ments. 

As  to  the  expenditures  made  after  it  was  discovered  that  Luc 
Montreuil  was  tenant  for  life  only,  which,  as  I have  said,  were  of 
very  considerable  sums,  it  is  clear  that  they  were  not  made  by  the 
respondent  under  the  belief  that  the  land  was  its  own.  These 
expenditures  were  not  made  under  any  such  belief,  but,  as  put  by 
the  witness  Fleming,  the  respondent  “took  the  chance — it  was 
obliged  to  do  it.” 

It  is  clear,  I think,  that  the  respondent  is  not  entitled  to  the 
benefit  of  sec.  37. 

The  improvements  made  before  the  discovery  that  Luc 
Montreuil  was  tenant  for  life  only  were  not  made  and  could  not 
have  been  made  by  the  respondent  under  the  belief  that  the  land 
was  its  own.  Mr.  Fleming  makes  this  clear,  as  appears  from  the 
following  extract  from  the  shorthand  notes  of,  the  evidence  at 
pp.  35,  36 : — 

16 — 47  o.L.R. 
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“Mr.  Armour:  Was  there  any  time  during  the  whole  of  the 
currency  of  the  lease  or  afterwards  that  the  Ontario  Asphalt 
Block  Company  was  really  the  owner  of  this  piece  of  land  that  is 
now  in  dispute?  A.  How  do  you  mean? 

“ Q.  Did  you  or  any  of  the  officers  of  the  company  ever  really 
believe  that  you  owned  the  land  now  in  dispute?  A.  We  intended 
to  own  it. 

“Q.  Did  you  ever  believe  it?  A.  That  is,  we  intended  to  carry 
out  the  terms  of  that  option. 

“Q.  Did  you  ever  really  believe  that  you  owned  it?  A.  We 
treated  it  as  so. 

“ Q.  Did  you  ever  really  believe  you  owned  it?  A.  I could  not 
believe  anything  more  than  what  our  rights  were  under  that  lease. 

“Q.  You  know  what  I mean — did  you  ever  really  believe, 
when  you  took  that  lease  or  at  any  time  afterwards,  that  the 
Ontario  Asphalt  Company  owned  that  land?  A.  When  we 
tendered,  when  we  gave  that  notice,  I did,  when  we  tendered  the 
S22,000  and  the  conveyance. 

“Q.  You  did  then?  A.  Yes. 

“Q.  Because  you  had  accepted  the  option?  A.  Yes. 

“Q.  Did  you  ever  believe  it  before?  A.  I donT  know  just  in 
what  sense  you  mean  that. 

“ Q.  Did  you  believe  it  was  your  land?  A.  I believe  we  intended 
owning  it;  it  was  not  our  land. 

“Q.  When  you  spent ? A.  Whatever  I might  have  be- 

lieved, we  were  simply  subject  to  the  terms  of  that  lease  and  the 
option,  just  whatever  that  means,  that  is  for  the  Court  to  deter- 
mine, whether  I believed  I owned  it  or  the  company  owned  it. 

“Q.  I would  like  you  to  answer  my  question?  A.  I would  rather 
not  answer  that  question. 

“Q.  I would  rather  you  would?  A.  I submit  to  the  Court. 

“His  Lordship:  He  could  not  believe  he  owned  it  when  they 
were  only  lessees. 

“Mr.  Armour:  If  your  Lordship  is  satisfied  with  that — 

“His  Lordship:  Owning  it  would  imply  the  fee  simple,  would 
it  not? 

“Mr.  Armour.  That  is  all. 

“Q.  The  first  12  months  you  had  spent  about  $8,000 — you 
did  not  believe  you  owned  it  then?  A.  We  intended  to  carry  out 
the  option  on  it. 


XL  VII.] 


ONTARIO  LAW  REPORTS. 


235 


‘‘Q.  Did  you  believe  you  owned  it  then?  A.  No,  we  could  not 
own  it — ^the  only  rights  we  had  were  under  that  lease. 

“Q.  Nor  in  1908,  when  you  had  spent  $109,510?  A.  The  same 
answer.” 

The  respondent,  until  it  exercised  its  option  to  purchase, 
had  no  estate  in  the  land  but  that  of  a tenant  for  years.  It  had 
the  right,  if  Luc  Montreuil  had  been  owner  in  fee  simple,  to  become 
the  owner,  if  it  should  choose  to  exercise  the  option.  The  respond- 
ent was  in  no  sense  the  owner  of  the  land,  and  never  supposed 
that  it  had  any  rights  in  it  except  those  which  the  lease  conferred. 

The  case  which  the  learned  Chief  Justice  treated  as  authority 
for  the  judgment  which  he  directed  to  be  entered — Youn^  v.  Denike, 
2 O.L.R.  723 — is  not,  in  my  opinion,  an  authority  for  the  appli- 
cation of  sec.  37  in  such  circumstances  as  exist  in  the  case  at  bar. 
What  the  Chancellor  did  was  to  apply  the  well-established  rule 
that,  where  a vendor  is  imable  to  make  title,  the  purchaser  is 
entitled  to  be  compensated  for  the  improvements  he  had  made  on 
the  faith  of  his  contract.  No  question  such  as  we  have  to  deal 
with  was  raised,  but,  as  the  Chancellor  said:  ‘‘Both  parties  agree 
and  ask  that,  faihng  title,  the  contract  may  be  rescinded  and  that 
they  be  restored  to  their  former  position”  (p.  726). 

Although,  in  my  opinion,  the  respondent  is  not  entitled  to 
invoke  the  provisions  of  the  statute,  it  is  entitled,  as  a condition 
to  the  granting  of  the  relief  which  the  appellants  claim,  to  be 
compensated  for  the  lasting  improvements  that  were  made  on  the 
land  before  it  was  discovered  that  Luc  Montreuil  was  a tenant  for 
life  only,  to  the  extent  to  which  the  value  of  the  land  has  been 
enhanced  by  the  improvements. 

The  case  falls,  I think,  within  the  principle  of  the  decision  of 
Mr.  Justice  Story  in  Bright  v.  Boyd  (1841),  1 Story  R.  478;  (1843) 
2 Story  R.  605;  and  of  Spragge,  C.,  in  Gummerson  v.  Banting 
(1871),  18  Gr.  516. 

Although  both  of  these  were  cases  of  a purchaser  who  was  in 
possession,  holding  under  a defective  title,  the  principle  of  the 
decisions  is  of  wider  application,  and,  in  my  opinion,  extends  to 
such  a case  as  the  one  we  are  dealing  with.  The  respondent  was  in 
possession  under  an  agreement  which  entitled  it;  if  the  lessor  had 
the  title  which  it  was  assumed  he  had,  to  become  the  owner  of  the 
land,  on  the  terms  and  subject  to  the  conditions  mentioned  in  the 
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lease,  and  the  improvements  which  were  made  before  the  discovery 
that  the  lessor  was  tenant  for  life  only,  were  imdoubtedly  made 
under  the  belief  that  he  was  owner  in  fee  simple,  and  that,  subject 
to  those  terms  and  conditions  being  complied  with,  the  respondent 
would  become  the  owner  of  the  land. 

It  would  be  manifestly  unjust  that  the  remaindermen  should  be 
permitted  to  take  possession  of  the  improvements  without  making 
compensation  to  the  extent  to  which  they  enhance  the  value  of 
the  land.  If  the  land  had  been  worth  no  more  than  $1,000,  and  a 
building  appropriate  for  the  locality  had  been  erected  at  a cost  of 
$100,000,  the  gross  injustice  of  permitting  the  remaindermen  to 
possess  themselves  of  the  land  and  the  building  would  not  be  open 
to  question.  It  was  argued  that  the  improvements  made  by  the 
respondent  did  not  add  to  the  value  of  the  land.  If  that  is  found 
to  be  the  case,  no  injustice  will  be  done;  compensation  will  be 
allowed  only  to  the  extent  to  which  the  improvements  have 
enhanced  the  value  of  the  land,  and,  if  they  have  not  enhanced  it, 
no  compensation  will  be  payable. 

The  allowance  to  a mortgagee  who  has  expended  money  in 
making  lasting  improvements,  which  have  added  to  the  value  of 
the  mortgaged  premises,  is  a familiar  application  of  the  principle 
enunciated  by  Mr.  Justice  Story  and  Chancellor  Spragge  in  the 
cases  decided  by  them  to  which  I have  referred. 

That  a mortgagee  will  be  allowed  for  such  expenditure  is 
established  by  the  cases  of  Shepard  v.  Jones  (1882),  21  Ch.D.  469, 
a decision  of  the  Court  of  Appeal,  and  Henderson  >.  Astwood, 
[1894]  A.C.  150,  a decision  of  the  Judicial  Committee  of  the 
Privy  Coimcil;  and  I see  no  reason  why  the  same  rule  should  not 
be  applied  in  the  circumstances  of  this  case. 

I would,  for  these  reasons,  reverse  the  judgment  appealed 
from,  and  substitute  for  it  a judgment  referring  it  to  the  Master 
at  Windsor  to  ascertain  and  report  as  to  the  lasting  improvements 
made  by  the  respondent  on  the  lands  in  question,  and  as  to  the 
amount  by  which  the  value  of  the  lands  has  been  enhanced  by 
such  improvements,  and  reserving  further  directions  and  the 
question  of  costs,  both  of  the  action  and  of  the  appeal,  until  the 
Master  shall  have  made  his  report. 

The  question  was  raised  by  Mr.  Armour  as  to  the  propriety 
of  the  order  made  by  the  Chief  Justice,  adding  three  of  the  plaintiffs 
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as  plaintiffs  in  their  capacity  of  executrix  and  executors  of  the  last 
will  and  testament  of  Luc  Montreuil.  They  were  added  as  plaintiffs 
without  their  consent,  and  the  order  cannot  therefore  stand,  and 
their  names  as  plaintiffs  in  their  representative  capacity  haust  be 
stricken  out;  apart  from  this  objection,  I can  see  no  reason  for 
making  them  parties.  The  equity  which  the  respondent  seeks  to 
enforce  does  not  affect  them  except  in  their  individual  capacities, 
and  no  relief  has  been  or  could  be  granted  against  them  in  their 
representative  capacity  in  this  action. 


Maclaren  and  Magee,  JJ.A.,  agreed  with  Meredith,  C J.O. 


Hodgins,  J.A.,  was  of  opinion  that  the  appeal  should  be  allowed 
in  toto. 

Judgment  as  stated  by  the  Chief  Justice. 


[APPELLATE  DIVISION.] 


Castaldi  V.  Denison. 

Ice — Harvesting  Ice  Formed  on  Navigable  Water — Protection  of  Public — 
Duty  to  Guard  Opening — Ice-field  Set  apart  and  Enclosed — Opening 
within  Ice-field  not  Specially  Guarded — Boys  Entering  Ice-field  Drowned 
by  Going  through  Opening — Warning — Action  by  Mother  under  Fatal 
Accidents  Act — Negligence  at  Common  Law — Breach  of  Statutory  Duty 
— Criminal  Code,  sec.  287  (a) — Effective  Cause  of  Accident — Duty  to 
Guard  Dangerous  Place  within  Enclosure. 

The  defendant  was  engaged  in  cutting  and  removing  ice  from  a navigable 
river,  and  two  boys,  skating  on  the  river,  in  daylight,  broke  through  the 
thin  ice  which  had  formed  over  an  opening  made  by  the  defendant,  and 
were  drowned.  The  opening  was  within  an  ice-field  set  apart  by  the  de- 
fendant and  enclosed  by  a wire  strung  from  posts,  75  to  80  feet  apart.  On 
two  sides  of  the  field,  bushes  had  also  been  placed  at  intervals.  The  wires 
had  sagged  in  some  places  and  at  some  points  had  become  partly  imbedded 
in  the  ice.  In  an  action  under  the  Fatal  Accidents  Act,  brought  by  the 
boys’  mother: — 

Held,  that  in  entering  upon  the  river  and  cutting  and  removing  the  ice  the 
defendant  was  doing  a lawful  act,  and  was  liable  to  the  plaintiff  only  if, 
in  exercising  that  right,  he  unnecessarily  and  improperly  interfered  with 
the  right  of  the  boys  to  skate  in  safety  upon  the  river,  and  their  death  was 
the  result  of  that  interference. 

Lake  Simcoe  Ice  and  Cold  Storage  Co.  v.  McDonald  (1901),  31  Can.  S.C.R. 
130,  applied. 

Held,  also,  that  the  defendant  discharged  his  common  law  duty  by  fencing 
the  ice-field  as  it  was  fenced;  and,  even  if  he  had  failed  to  discharge  it, 
the  effective  cause  of  the  accident  was  not  his  breach  of  duty,  but  the 
action  of  the  boys — intelligent  lads  aged  respectively  13  and  11 — in  entering 
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the  ice-field  knowing  that  it  was  an  ice-field,  and  that  it  was  dangerous  to 
skate  upon  the  ice  within  the  enclosure-— especially  if  they  heard  a warning 
shouted  to  them  by  an  older  boy. 

Shilson  V.  Northern  Ontario  Light  and  Power  Co.  Limited  (1919),  45  O.L.R. 
449,  454,  referred  to. 

Held,  also — assuming  that  a person  who  sustains  injury  because  the  duty 
imposed  by  a statute  is  not  performed  may  recover,  though  at  common 
law  he  could  not — that  the  mere  failure  to  perform  the  duty  of  guarding 
or  fencing  imposed  by  sec.  287  (a)  of  the  Criminal  Code,  and  the  fact  that 
an  accident  has  happened,  are  not  enough;  it  must  be  shewn  that  the 
failure  was  the  effective  cause  of  the  accident;  and  that  had  not  been  proved. 
Semble,  where  an  ice-field  is  set  apart  and  enclosed  as  the  statute  requires, 
it  is  not  necessary  to  enclose  the  openings  that  are  made  within  the  limits 
of  the  field. 

Judgment  of  Clute,  J.,  reversed. 

An  appeal  by  the  defendant  from  the  judgment  of  Clute,  J., 
at  the  trial,  in  favour  of  the  plaintiff,  for  the  recovery  of  $500 
damages,  in  an  action  under  the  Fatal  Accidents  Act,  brought  by 
the  mother  of  two  boys  who,  while  skating  upon  the  Napanee 
river,  broke  through  thin  ice  formed  over  a hole,  said  to  have  been 
cut  by  the  defendant  and  left  unguarded  or  insufficiently  guarded, 
and  were  drowned. 

February  18.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

D.  L.  McCarthy,  K.C.,  and  J.  E.  Madden,  for  the  appellant, 
argued  that  there  was  no  liability  either  at  common  law  or  under 
sec.  287  (a)  of  the  Criminal  Code  on  the  part  of  the  appellant. 
He  had  done  his  duty  by  guarding  the  ice-field  with  wires  and 
bushes;  and  in  any  case  the  efficient  cause  of  the  accident  was  not 
the  lack  of  fences,  but  the  negligence  of  the  boys  in  going  upon  a 
place  which  was  obviously  dangerous,  and  concerning  which  they 
had  been  warned:  Shilson  v.  Northern  Ontario  Light  and  Power  Co. 
Limited  (1919),  45  O.L.R.  449,  48  D.L.R.  627.  The  appellant  had 
complied  with  the  provisions  of  sec.  287  of  the  Code.  A guard 
that  was  sufficient  to  protect  human  life  was  enough.  The  only 
requirement  at  common  law  was  such  protection  as  would  warn 
people  of  the  work  being  done  there;  not  such  as  would  prevent 
an  accident.  Both  on  a reasonable  construction  of  the  statute 
and  at  common  law,  and  considering  the  circumstances — daylight, 
operations  going  on  for  days,  boys  skating  there  every  day — ^the 
appellant  was  blameless.  The  plaintiff  contended  that  the 
appellant  should  have  placed  a fence  around  the  place  where  the 
cutting  had  been  done  that  day,  not  around  where  it  had  been  done 
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the  day  before;  but  the  appellant  did  not  think  the  ice  was  safe 
anywhere  inside  the  guards,  and  so  did  . not  need  to  move  these 
guards  along  from  day  to  day.  Reference  to  Little  v.  Smith  (1914), 
32  O.L.R.  518,  20  D.L.R.  399,  and  Pennock  v.  Mitchell  "(1908), 
17  O.L.R.  286. 

W.  S.  Herrington,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  appellant  was  liable  both  at  common  law  and  under  the 
statute.  He  had  not  fulfilled  his  duty  at  common  law,  because, 
though  there  was  a certain  amount  of  protection  on  certain 
boimdaries  of  the  field,  the  evidence  shewed  that  there  was  not 
sufficient  protection,  at  the  place  where  the  boys  went  in,  to  warn 
adults,  let  alone  children,  in  the  case  of  whom  greater  protection 
should  have  been  afforded.  The  guards  which  were  there  were 
not  in  conformity  with  the  statute.  What  the  appellant  was 
pleased  to  call  a fence  was  a single  strand  of  wire,  strung  on  three 
posts,  and  the  wire  sagged.  The  boys  were  in  the  ice-field  when  the 
warning  was  shouted  4o  them,  and  the  chahces  were  that  they 
had  not  heard  it.  Fencing  is  not  sufficient  when  so  slight  as  to 
amount  only  to  a warning;  it  must  be  so  strong  as  to  give  active 
warning  that  there  is  danger;  so  strong  that  a person  can  not  get 
over  the  obstruction  without  using  physical  force  to  get  through 
or  over  it.  The  river  is  the  same  as  a public  highway,  and  no 
person  must  put  a trap  in  it. 

McCarthy,  in  reply. 

March  19.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O.: — This  is  an  appeal  by  the  defendant  from  the  judgment 
dated  the  18th  September,  1919,  which  was  directed  to  be  entered 
by  Clute,  J.,  after  the  trial  before  him  sitting  without  a jury  at 
Napanee  on  that  and  the  previous  day. 

The  action  is  brought  by  the  mother  of  Pappina  Castaldi  and 
Antonio  Castaldi,  under  the  Fatal  Accidents  Act,  to  recover 
damages  for  their  death,  which  it  is  alleged  was  caused  by  the 
negligence  of  and  the  breach  of  his  statutory  duty  by  the  appellant. 

The  appellant  was  engaged  in  cutting  and  removing  ice  from 
the  river  Napanee  at  a point  where  the  river  is  navigable,  and  the 
deceased  came  to  their  death  while  skating  on  the  river,  owing  to 
breaking  through  the  thin  ice  which  had  formed  where  ice  had 
been  removed  by  the  appellant. 
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The  respondent  bases  her  claim  to  recover  on  two  grounds, 
viz.,  (1)  at  common  law  on  the  ground  of  negligence,  (2)  on  the 
ground  that  the  appellant  failed  to  discharge  the  duty  imposed 
upon  him  by  sec.  287  {a)  of  the  Criminal  Code. 

The  facts  are  not  seriously  in  dispute.  The  appellant  for 
some  time  before  the  accident  had  been  engaged  in  harvesting 
the  ice,  and  had  set  off  a part  of  the  river,  about  212  feet  in  width 
and  566  feet  long,  as  the  field  for  his  operations.  This  he  enclosed 
by  a wire  strung  from  posts,  75  to  80  feet  apart,  planted  in  the 
ice  and  resting  upon  the  river-bottom.  At  the  west  end  there 
were  also  placed  bushes  at  intervals,  and  there  were  bushes  also 
on  the  north  side.  The  wires  had  sagged  in  some  places  and  at 
some  points  had  become  partly  imbedded  in  the  ice.  According 
to  the  testimony  of  William  Barker,  a witness  called  by  the 
respondent,  and  who  had  been  in  the  employment  of  the  .appellant 
in  the  work  that  he  was  doing,  there  was  a slack  in  the  wire  in  the 
centre  of  the  west  side  of  the  field  for  about  2 feet,  and  the  wire 
was  4 feet  6 inches  or  4 feet  8 inches  from  the  ice  at  the  posts.  He 
had  suggested  to  the  appellant  that  the  posts  and  wire  were  not  a 
sufficient  protection,  and  the  appellant  had  told  him  to  put  up 
what  he  thought  was  a sufficient  protection.  Acting  upon  these 
instructions,  he  put  down  bushes,  starting  at  the  north-west 
corner  and  extending  across  the  whole  west  side:  6 to  9 bushes, 
he  said,  but  what  he  thought  were  sufficient.  This  was  done 
within  the  7 days  before  the  accident.  According  to  his  testimony, 
any  one  entering  the  field  from  the  west  side  would  have  to  go 
over  or  under  the  wire. 

' According  to  the  testimony  of  Charles  Markle,  a witness  called 
by  the  respondent,  the  cutting  was  begim  about  2 feet  from  the 
west  end  of  the  field,  and  hard  ice  had  formed  over  the  northerly 
part  of  what  had  been  cut,  but  at  the  distance  of  about  150  feet 
from  the  west  end  the  ice  that  had  formed  was  thin,  and,  as  I 
understand  the  evidence,  it  was  when  the  deceased  were  skating 
over  that  ice  that  it  broke  through. 

It  was  conceded  that  the  deceased  entered  upon  the  ice-field 
at  the  west  end;  before  entering  it  they  conversed  with  two  boys, 
Frank  Babcock  and  Harry  Irwin,  who  were  on  the  river  sailing  an 
ice-boat.  The  conversation  occurred  at  the  west  end,  and  Irwin, 
seeing  that  they  were  on  the  ice-field,  called  to  them  saying,  “I 
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would  not  go  in  there/’  that  it  was  dangerous.  But  they  went  on, 
paying  no  heed  to  the  warning.  My  view  of  the  evidence  is  that 
the  proper  conclusion  to  be  drawn  is  that  they  heard  but  did  not 
heed  the  warning,  though  it  is  possible  that  they  may  not  have 
heard  it.  According  to  the  testimony  of  Irwin,  in  addition  to  the 
posts,  wire,  and  bushes,  there  was  a bank  of  snow,  and  the  field 
could  not  be  entered  without  bending  down — ducking  down — 
under  the  wire. 

The  accident  occurred  between  4 and  5 o’clock  in  the  afternoon 
and  in  daylight;  and,  according  to  the  testimony  of  some  of  the 
respondent’s  witnesses,  it  was  quite  apparent  that  ice-cutting  was 
going  on  in  the  ice-field.  The  ages  of  the  deceased  were  13  and 
11  years  respectively,  and  they  were  both  bright  and  intelligent 
boys. 

As  I understand  the  reasons  for  judgment  of  my  brother  Clute, 
he  found  in  favour  of  the  respondent  because,  in  his  opinion,  the 
appellant  had  not  complied  with  the  provisions  of  sec.  287  (a) 
of  the  Criminal  Code,  his  view  being  that  it  was  not  sufficient  to 
have  fenced  the  ice-field — that  the  hole  that  had  been  made  by 
removing  the  ice  should  have  been  fenced. 

The  section  provides  that  every  person  who  “cuts  or  makes, 
or  causes  to  be  cut  or  made,  any  hole,  opening,  aperture  or  place, 
of  sufficient  size  or  area  to  endanger  human  life,  through  the  ice 
on  any  navigable  or  other  water  open  to  or  frequented  by  the 
public,  and  leaves  such  hole,  opening,  aperture  or  place,  while  it 
is  in  a state  dangerous  to  human  life,  whether  the  same  is  frozen 
over  or  not,  unenclosed  by  bushes  or  trees  or  unguarded  by  a 
guard  or  fence,  of  sufficient  height  and  strength  to  prevent  any 
person  from  accidentally  riding,  driving,  walking,  skating  or 
falling  therein,”  is  guilty  of  an  offence  and  liable,  on  summary 
conviction,  to  a fine  or  imprisonment  with  or  without  hard  labour, 
or  both. 

It  will  be  convenient,  before  dealing  with  the  question  as  to 
the  claim  based  on  the  alleged  non-compliance  by  the  appellant 
with  the  requirements  of  the  statute,  to  deal  with  the  question 
of  his  liability  at  common  law. 

At  common  law  the  ice  which  forms  upon  a navigable  body  of 
water,  the  bed  of  which  is  in  the  Crown,  belongs  to  the  public, 
but  becomes  the  property  of  him  who  has  gathered  it  and  reduced 
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it  into  possession  as  an  article  of  personal  property:  per  King,  J.,  in 
Lake  Simcoe  Ice  and  Cold  Storage  Co.  v.  McDonald  (1901),  31  Can. 
S.C.R.  130,  133,  134.  It  follows  from  this  that  in  entering  upon 
the  river  and  cutting  and  removing  the  ice  the  appellant  was  doing 
a lawful  act,  and  is  only  liable  to  the  respondent  if,  in  exercising 
that  right,  he  unnecessarily  and  improperly  interfered  with  the 
right  of  the  deceased  to  skate  in  safety  upon  the  river,  and  their 
death  was  the  result  of  that  interference. 

In  my  opinion,  the  appellant  discharged  his  common  law 
duty  by  fencing  the  ice-field  as  it  was  fenced;  and,  even  if  he  had 
failed  to  discharge  it,  the  effective  cause  of  the  accident  was  not 
his  .breach  of  duty,  but  the  action  of  the  deceased  in  entering  the 
ice-field  knowing  that  it  was  an  ice-field,  and  that  it  was  dangerous 
to  skate  upon  the  ice  within  the  enclosure,  especially  if  they  heard 
the  warning  that  was  given  to  them  by  Irwin.  As  I have  said,  the 
deceased  were  bright  and  intelligent  boys,  and  the  occurrence  took 
place  in  broad  daylight. 

As  was  said  in  the  recent  case  of  Shilson  v.  Northern  Ontario 
Light  and  Power  Co.  Limited,  45  O.L.R.  449,  at  p.  454,  48  D.L.R. 
627,  at  p.  630: — 

‘‘What  the  respondents  did  was  just  the  same  as  if  they  had  a 
patrolman  who  said,  ‘Don’t  go  over  into  that  enclosure,  it  is 
dangerous  to  go  there;’  and  it  shocks  my  common  sense  to  think 
that  a boy  or  other  person  who  has  been  warned  in  that  way  and 
chooses  to  go  there,  and  is  injured  by  something  he  did  not  expect 
to  find,  should  be  entitled  to  recover.” 

These  observations  were  quoted  by  Anglin,  J.,  in  the  Supreme 
Court  of  Canada:  Shilson  v.  Northern  Ontario  Light  and  Power  Co. 
(1919),  50  D.L.R.  696,  698. 

I come  now  to  the  consideration  of  the  case  as  affected  by  the 
provisions  of  the  statute,  and  I assume  that  a person  who  sustains 
injmy  because  the  duty  imposed  by  the  statute  is  not  performed 
may  recover,  though  at  common  law  he  could  not. 

It  is  not  open  to  question  that  the  mere  failure  to  perform 
the  duty,  and  the  fact  that  an  accident  lias  happened,  is  not 
enough;  it  must  be  shewn  that  the  failure  was  the  effective  cause 
of  the  accident;  and,  for  the  reasons  given  in  dealing  with  the 
common  law  aspect  of  the  case,  I am  of  opinion  that  that  has  not 
been  proved. 
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It  is  unnecessary  to  decide  whether  the  view  of  the  learned 
trial  Judge  is  the  correct  view  of  the  meaning  of  the  statute.  As 
at  present  advised,  I think  that  it  is  not:  and,  if  necessary  for 
our  decision,  would  hold  that  where  an  ice-field  is  set  apart,  and 
the  field  is  enclosed  as  the  statute  requires,  it  is  not  necessary  to 
enclose  the  openings  that  are  made  within  the  limits  of  the  field. 
The  purpose  of  the  statute  was  not  to  safeguard  one  who,  dis- 
regarding the  warning  that  the  fencing  of  the  field  would  convey 
to  him,  takes  upon  himseK  the  risk  of  entering  the  field. 

The  liability  of  a person  engaged  in  harvesting  ice  to  answer 
in  damages  to  one  who  suffers  injury  by  falling  into  an  opening 
made  in  the  ice  or  breaking  through  thin  ice  that  has  formed  over 
an  opening  where  the  fence  is  not  of  the  character  which  the 
statute  requires,  necessarily  depends  upon  the  circumstances  in 
which  the  accident  happened.  One  seeing  the  fence  that  was  there, 
and  knowing  that  ice-cutting  was  going  on  within  the  enclosure, 
must  know  that  the  fence  is  there  to  warn  him  that  he  ought  not 
to  enter,  and,  if  he  chooses  to  disregard  the  warning,  his  reckless- 
ness is  the  effective  cause  of  any  accident  which  befalls  him. 

It  may  be  that,  if  the  fence  is  so  near  to  the  opening  that  a 
man  driving  at  night  might  drive  into  it,  the  fence  should  be  strong 
enough  to  prevent  that  happening,  but  that  view  of  the  meaning 
of  the  statute  does  not  help  the  respondent. 

I would,  for  these  reasons,  allow  the  appeal  with  costs  and 
dismiss  the  action  with  costs. 

Appeal  allowed. 

[IN  CHAMBERS,] 

Rex  V.  Hogan. 

Ontario  Temperance  Act — Magistrates’  Conviction  for  Offence  against  sec.  ^0 — 
Keeping  Intoxicating  Liquor  for  Sale — Taking  Liquor  from  Express  Office 
— Use  of  Fictitious  Name — Application  of  sec.  70 — Possession  of  Liquor — 
Presumption  under  sec.  88 — Failure  to  Rebut  to  Satisfaction  of  Magistrates 
— Decision  of  Magistrates  not  Reviewoble  on  Motion  to  Quash  Conviction — 
Consultation  of  Magistrates  with  Crown  Attorney  before  Convicting — 
Argument  Addressed  to  Magistrates  and  Crown  Attorney  by  Counsel  for 
Prosecutor  in  Absence  of  Defendant  and  his  Counsel — Unfair  Trial — 
Criminal  Code,  sec.  715 — Conviction  Quashed — Costs — Protection  of  Magis- 
trates. 

Upon  a motion  to  quash  a conviction  of  the  defendant  for  keeping  intoxicating 
liquor  for  sale  contrary  to  the  Ontario  Temperance  Act,  sec.  40,  it  was 
conceded  that  sec.  70  of  the  Act  did  not  apply  to  the  case,  and  that  the 
taking  of  the  liquor  by  the  defendant  from  the  express  office,  when  it  was 
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addressed  to  a fictitious  person  by  a name  similar  to  that  of  the  defendant, 
did  not  afford  ground  for  a conviction;  but  it  was  held,  that  the  possession 
by  the  defendant  of  the  liquor  concerning  which  he  was  being  prosecuted 
constituted  primd  facie  evidence  that  he  was  guilty  of  the.  offence  with 
which  he  was  charged,  and  that,  as  he  failed  to  rebut  the  presumption  to 
the  satisfaction  of  the  magistrates,  the  conviction  could  not  be  quashed 
upon  the  ground  that  there  was  no  evidence  before  the  magistrates  to 
justify  it,  or  that  it  was  contrary  to  the  law  and  the  evidence  and  the  weight 
of  the  evidence. 

The  conviction  was,  however,  quashed  upon  another  ground,  viz.,  that  the 
magistrates,  after  hearing  the  evidence  but  before  convicting,  heard  counsel 
for  the  prosecutor,  in  the  presence  of  the  Crown  Attorney,  whom  they 
consulted  about  the  case,  in  the  absence  of  the  prisoner  and  in  the  absence 
of  any  one  representing  him.  This  was  unfair  to  the  defendant  and  contrary 
to  sec.  715  of  the  Criminal  Code,  made  applicable  by  sec.  72  of  the  Ontario 
Temperance  Act  and  sec.  4 of  the  Ontario  Summary  Convictions  Act. 

Review  of  the  authorities. 

Section  8 (g)  of  the  Crown  Attorneys  Act,  R.S.O.  1914,  ch.  91,  could  not  be 
invoked  in  support  of  what  was  done. 

The  magistrates  were  ordered  to  pay  the  costs  of  the  motion,  but  were  protected 
from  action  by  the  defendant. 

Motion  to  quash  a conviction  of  the  defendant. 


March  2.  The  motion  was  heard  by  Masten,  J.,  in  Chambers. 

A.  B.  Cunningham,  for  the  defendant. 

Edward  Bayly,  K.C.,  for  the  magistrates. 

March  19.  Masten,  J.: — This  is  a motion  to  quash  a con- 
viction made  by  two  Justices  of  the  Peace,  Hunter  and  Ruttan, 
at  the  City  of  Kingston,  on  the  29th  January,  1920,  whereby 
Samuel  Hogan  was  convicted  for  that  he  ‘‘did  unlawfully  keep 
liquor  for  sale,  barter  or  traffic  contrary  to  the  Ontario  Temperance 
Act,’’  and  whereby  he  was  fined  S200  and  costs. 

The  notice  of  motion  to  quash,  as  originally  served,  is  dated 
the  4th  February,  1920,  and  sets  forth  as  the  groimds  upon  which 
it  is  contended  that  the  conviction  should  be  quashed: — 

(1)  That  there  was  no  evidence  given  before  the  magistrates 
that  would  justify  the  conviction. 

(2)  That  the  conviction  is  contrary  to  the  law  and  the  evidence 
and  the  weight  of  evidence. 

Subsequently,  and  within  the  time  permitted  by  the  Act,  a 
supplementary  notice  was  served,  setting  up  a third  ground, 
namely: — 

“That  the  said  conviction  should  be  quashed  because  of  the 
improper  conduct  of  the  magistrates,  who,  after  the  hearing  of 
the  case,  and  before  deciding  on  their  verdict,  in  company  with 
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the  counsel  for  the  prosecutor,  and  without  notice  to  the  defend- 
ant, and  in  his  absence,  discussed  the  case  with  the  County 
Crown  Attorney  for  the  County  of  Frontenac,  and  after  such 
discussion  decided  that  the  defendant  was  guilty,  and  gave  verdict 
accordingly.’^ 

As  part  of  the  conviction  the  magistrates  make  the  following 
statement : — 

“We  considered  that  the  taking  of  the  liquor  from  the  express 
office  by  S.  Hogan,  under  the  name  of  ‘S.  Holding,’  was  a violation 
of  the  Act.  We  also  considered  that,  when  Bernard  told  Hogan 
on  Brock  street  that  if  he  would  get  the  liquor  from  the  express 
office  there  would  be  two  bottles  in  it  for  him,  the  taking  by  Hogan 
afterwards  was  in  pursuance  of  some  agreement  to  use.  the  liquor 
for  illicit  purposes. 

“Also  we  considered  that,  as  the  liquor  was  foimd  in  Hogan’s 
possession,  he  was  bound  under  the  Act  to  give  a satisfactory 
account  of  it,  and  this  he  has  not  done.” 

On  the  hearing  of  the  motion  before  me,  it  was  admitted  by 
counsel  for  the  magistrates  that  the  decisions  under  sec.  70  of  the 
Ontario  Temperance  Act  make  it  plain  that  it  does  not  apply 
to  this  case,  and  that  the  taking  of  the  liquor  by  Hogan  from  the 
express  office,  when  it  was  addressed  to  “S.  Holding,”  did  not 
afford  ground  for  a conviction. 

It  was,  however,  contended  that  sec.  40  of  the  Act  applied. 
It  is  not  in  controversy  that  Hogan  had  the  liquor  at  his  residence, 
and  it  is  contended  that,  under  sec.  88  of  the  Act,  and  under  the 
decision  in  the  case  of  Rex  v.  LeClair  (1917),  39  O.L.R.  436,  the 
possession  of  the  liquor  concerning  which  Hogan  was  being  prose- 
cuted constituted  primd  facie  evidence  that  he  was  guilty  of  the 
offence  with  which  he  was  charged,  and  that,  as  he  failed  to  remove 
this  implication  to  the  satisfaction  of  the  magistrates,  the  con- 
viction must  stand. 

I agree  with  this  view,  and  the  motion  fails  on  the  first  two 
grounds. 

With  respect  to  the  third  ground : the  magistrate  George  Hunter 
was  examined  as  a witness  in  support  of  this  motion,  and  from 
his  depositions  the  following  appears: — 

“The  trial  took  place  in  the  morning,  starting  at  10  o’clock, 
adjourned  at  1 o’clock,  resumed  2 o’clock,  and  finished  immediately 
after  2 o’clock  p.m. 
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“All  the  evidence  was  put  in  in  the  morning:  no  fresh  evidence 
was  given  or  offered  in  the  afternoon. 

“Mr.  C.  R.  Webster  appeared  as  counsel  for  the  prosecutor. 

“During  the  hour  of  adjournment,  Ruttan  and  I consulted, 
and  we  concluded  it  would  have  to  be  a conviction.  I had  been 
told  in  cases  of  doubt  to  consult  the  Crown  Attorney.  I suggested 
in  this  case  that  we  do  so,  and  we  went  to  Mr.  Whiting,  and 
he  corroborated  our  judgment  in  the  matter  in  full. 

“No  person  went  with  us  to  Mr.  Whiting  when  we  first  went. 
We  talked  with  him  alone.  He  suggested  that  we  could  not 
convict  on  the  evidence  we  had  shewn  him.  I said  then  that 
there  was  an  amendment  to  the  Act  that  we  were  convicting  on; 
and  that  the  matter  was  in  Mr.  Webster^s  hands,  and  that  I would 
go  and  bring  it.  I went  to  Mr.  Webster  and  told  him  that  he  had 
better  come  with  us  to  see  Mr.  Whiting,  and  he  did  so,  bringing 
the  pamphlet  along  with  him.  Mr.  Whiting  and  he  threshed  it 
out,  and  Mr.  Whiting  then  advised  us  to  make  a conviction. 

“The  conviction  was  made  by  us  by  reason  of  the  amendment 
to  the  Act. 

“The  whole  question  as  to  whether  the  conviction  should  be 
made  hinged  on  the  amendment. 

“The  effect  of  the  amendment  was  that  any  person  signing  a 
fictitious  name  at  the  express  company’s  office  should  be  deemed 
to  keep  liquor  for  sale. 

“That  the  surrounding  circumstances  satisfied  us  that  he 
should  be  convicted.” 

By  sec.  72  of  the  Ontario  Temperance  Act,  proceedings  imder 
that  Act  are  to  be  conducted  pursuant  to  the  Ontario  Summary 
Convictions  Act,  R.S.O.  1914,  ch.  90.  The  Ontario  Summary 
Convictions  Act,  sec.  4,  imports  into  it  Part  XV.  of  the  Criminal 
Code  as  if  re-enacted  therein.  Among  the  provisions  of  Part  XV.  of 
the  Criminal  Code  is  sec.  715,  which  reads  as  follows: — 

“The  person  against  whom  the  complaint  is  made  or  informa- 
tion laid  shall  be  admitted  to  make  his  full  answer  and  defence 
thereto,  and  to  have  the  witnesses  examined  and  cross-examined 
by  counsel,  solicitor  or  agent  on  his  behalf.” 

The  section  was  considered  by  Mr.  Justice  Anglin  in  the  case 
of  Rex  V.  Farrell  (1907),  15  O.L.R.  100,  12  Can.  Crim.  Cas.  524. 
In  that  case  the  defendant,  having  been  served  with  the  summons 
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immediately  before  the  trial,  applied  for  an  adjournment,  which 
appeared  to  be  essentially  necessary,  but  which  was  refused  by 
the  magistrate,  who  went  on  and  convicted  him.  Mr.  Justice 
Anglin  says  (15  O.L.R.  at  p.  107) : — 

“To  refuse  to  grant  such  adjournment  was  in  fact  and  deed 
to  deny  him  that  opportunity  ‘to  make  Ml  answer  and  defence’ 
which  the  Code  says  he  shall  have.  The  distinction  between 
pressing  on  proceedings  so  that  the  defendant  has  no  reasonable 
opportunity  to  make  his  defence  and  refusing  to  hear  a defence 
which  he  offers  to  make  is  more  apparent  than  real.” 

A somewhat  similar  case  was  decided  in  the  year  1898  in  the 
Supreme  Court  of  Nova  Scotia — Regina  v.  Grant,  30  N.S.R. 
368.  The  prosecution  was  for  a violation  of  the  Nova  Scotia 
Liquor  License  Act  of  1895.  The  head-note  contains  the  follow- 
ing:— 

“After  hearing  the  evidence  and  the  arguments  of  counsel, 
the  stipendiary  magistrate  adjourned  the  case  to  a future*  day, 
for  the  sole  purpose  of  deciding  as  to  the  sufficiency  of  the  evidence, 
and  giving  judgment  in  the  case.  On  the  day  fixed,  in  the  absence 
of  the  defendant  or  his  solicitor  and  without  notice  to  them,  he 
heard  a motion  to  amend  the  summons,  by  changing  the  date  of 
the  previous  conviction,  and,  after  making  the  amendment  asked 
for,  convicted  the  defendant.” 

In  the  course  of  his  judgment  Townshend,  J.,  said  (p.  375) : — 
“The  amendment,  it  is  true,  may  have  been  of  a trifling 
character,  but  it  contravened  one  of  the  most  cherished  principles 
of  the  administration  of  justice,  which  forbids  any  proceedings 
behind  the  back,  and  without  the  knowledge,  of  the  party  affected.” 
The  order  quashing  the  conviction  was  sustained  by  the  full 
Court. 

In  In  re  Rex  v.  McDougall  (1904),  8 O.L.R.  30,  Mr.  Justice 
Anglin  quashed  the  conviction  on  ^ the  ground  that  without  his 
express  consent,  or  its  equivalent,  a defendant  caimot  be  tried 
in  his  absence.  That  case  was  however  determined  under  another 
section  of  the  Criminal  Code,  namely,  sec.  943,  formerly  section 
660,  but  the  principles  there  stated  appear  to  be  applicable  to 
the  present  case. 

Quite  apart  from  the  express  provisions  of  the  statute,  it 
appears  to  be  plain  that  the  Court  will  regard  with  jealousy  any 
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conduct  during  the  course  of  the  trial  which  may  operate  unjustly 
to  the  defendant;  and,  whether  or  not  there  has  been  in  reality 
any  miscarriage  of  justice,  an  appearance  of  unfairness  has  clearly 
appeared  in  these  proceedings. 

In  the  case  of  Regina  v.  Justices  of  Suffolk  (1852),  18  Q.B.  416, 
the  conviction  was  quashed  because  one  of  the  magistrates  had 
an  interest  in  the  proceedings,  and,  though  he  took  no  part  in 
the  judgment,  failed  to  withdraw  from  the  bench.  The  case  was 
heard  before  Lord  Campbell,  C.J.,  Wightman,  J.,  and  Crompton,  J. 

Wightman,  J.,  says  (p.  421): — 

‘Tt  is  very  important  that  no  magistrate  who  is  interested  in 
the  case  before  the  Court  should  interfere,  while  it  is  being  heard, 
in  any  way  that  may  create  a suspicion  that  the  decision  is  in- 
fluenced by  his  presence  or  interference.^’ 

In  the  present  case  there  is  no  suggestion  that  the  magistrates 
had  any  interest,  but  the  circumstance  that  they  proceeded  in 
the  absence  and  behind  the  back  of  the  accused  may  well  prejudice 
public  opinion  against  the  administration  of  justice. 

The  next  case  to  which  I refer  is  Regina  v.  Justices  of  Yarmouth 
(1882),  8 Q.B.D.  525.  The  objection  was  somewhat  similar  to 
that  which  was  put  forward  in  the  last  case.  Field,  J.,  says 
(p.  527):- 

‘The  administration  of  justice  ought  not  only  to  be  pure  in 
itself,  and  capable  of  being  demonstrated  to  be  so,  but  nothing 
should  be  done  by  those  who  are  administering  it  to  throw  on  it  a 
substantial  doubt.” 

And  Bowen,  J.,  agreed  with  him. 

The  next  case  is  Regina  v.  Sproule  (1887),  reported  in  14  O.R. 
355.  It  was  an  application  to  quash  a conviction  under  the 
Canada  Temperance  Act,  and  was  heard  before  the  Common 
Pleas  Division.  Chief  Justice  Cameron,  in  the  course  of  his 
judgment,  says  (p.  387): — 

‘Tt  may  be  of  great  importance  that  the  provisions  of  the 
Temperance  Act  against  offenders  against  the  Act  should  be 
rigidly  and  vigilantly  enforced;  but  that  caimot  be  of  more 
importance  than  that  to  every  one  accused  of  a criminal  or  quasi 
criminal  offence,  there  should  be  accorded  a fair  and  impartial 
trial  by  judges  uninterested  as  members  of  an  association  organised 
to  promote  the  prosecution.  It  is  infinitely  better,  in  the  public 
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interest,  that  an  offender  against  the  Act  should  escape  punish- 
ment, than  that  one  accused  of  an  offence  should  feel  that  his 
judges  were  not  impartial,  and  he  could  not  receive  a fair  trial 
from  them.^’ 

Since  the  enactment  of  sec.  715  of  our  Criminal  Code,  it  is 
probably  the  case  under  the  decisions  that  the  actual  presence 
of  the  accused  may  be  dispensed  with  if  he  is  adequately  represented 
by  counsel,  but  here  the  accused  was  not  represented  by  counsel 
at  the  time  when  the  matter  was  threshed  out  between  the  magis- 
trates and  Mr.  Whiting  and  the  counsel  for  the  prosecution. 
Before  our  statute  was  enacted,  the  early  decisions  make  it  plain 
that  the  actual  presence  of  the  accused  at  every  step  of  the  trial 
was  essential. 

In  the  case  of  Rex  v.  John  Stevenson  (1791),  2 Leach  C.C.  546, 
before  Mr.  Justice  Ashurst,  the  charge  was  for  stealing  a quantity 
of  wearing  appareh  The  evidence  for  the  Crown  was  nearly 
closed,  when  the  prisoner  was  suddenly  seized  with  a fit,  which 
rendered  him  incapable  of  being  again  brought  to  the  bar  for  trial 
on  that  day.  The  Court  discharged  the  jury  and  proceeded  with 
the  trial  of  other  prisoners,  and  subsequently  the  prisoner,  having 
recovered,  was  tried  before  another  jury. 

In  the  case  of  Rex  v.  James  Streek  (1826),  2 C.  .&  P.  413,  tried 
before  Mr.  Justice  Park,  the  prisoner  in  custody  was  indicted  for 
an  assault  with  intent  to  commit  rape.  The  examination  in 
chief  of  the  prosecutrix  was  nearly  concluded  when  the  prisoner 
fainted  away,  and  was,  by  order  of  the  learned  Judge,  assisted  out 
of  court.  The  prisoner  consented  that  the  trial  should  proceed 
in  his  absence;  but  Park,  J.,  thought  that  to  proceed  would  result 
in  a mistrial,  and  refused  to  go  on  in  the  absence  of  the  prisoner 
without  his  personal  consent.  The  prisoner  subsequently  having 
sufRcieptly  recovered,  the  trial  was  commenced  de  novo  before  a 
new  jury. 

In  Tiller  v.  The  State  (1895),  96  Georgia  430,  the  trial  was  for 
murder,  and,  without  the  fact  being  observed  either  by  counsel 
or  by  the  presiding  Judge,  the  accused  was  absent  and  confined  in 
goal  at  the  moment  when  the  Solicitor-General  was  proceeding 
with  his  argument  to  the  jury.  The  conviction  was  set  aside  and 
a new  trial  ordered.  The  Court  says  (pp.  430,  431): — 
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“The  rule  that  one  on  trial  for  a criminal  offence  is  entitled 
to  be  personally  present  at  every  stage  of  the  proceedings,  is 
too  well  settled  to  require  argument  or  the  citation  of  authority. 
This  rule,  both  in  England  and  in  this  country,  is  so  well  recognised 
by  the  standard  text-writers  and  by  judicial  decisions  in  an  almost 
unbroken  line  of  cases,  that  its  existence  cannot  now  be  seriously 
called  into  question.  It  caimot  be  doubted  that  the  argument  of 
counsel  is  a stage  of  the  proceedings,  for  the  trial  is  not  concluded 
until  after  the  verdict  has  been  received  and  recorded.  The 
importance  of  this  particular  stage  as  affecting  the  accused  is 
obvious,  it  being  a matter  of  vital  concern  to  him  to  see  and  hear 
everything  done  and  said  both  for  and  against  him  as  the  trial 
progresses. 

The  considerations  adverted  to  in  the  above  cases  seem  to  me 
to  render  the  conviction  in  the  present  case  bad,  though  I am  not 
overlooking  the  fact  that,  on  the  other  hand,  the  Court  must 
guard  against  encouraging  a disposition  on  the  part  of  disappointed 
litigants  to  take  hold  of  trifling  matters  and  endeavour  in  that 
way  to  upset  a conviction  which  is  essentially  valid.  That  view 
was  considered  in  the  case  of  Roland  v.  Cassidy  (1888),  13  App. 
Cas.  770,  on  appeal  to  the  Privy  Council  from  the  Province  of 
Quebec,  but  the  circumstances  there  were  so  different  that,  while 
it  affords  an  example  of  the  principle  to  which  I have  just  referred, 
it  does  not  appear  to  me  to  be  applicable  to  the  circumstances  of 
the  present  case. 

I think  that  at  the  time  of  the  interview  during  the"  luncheon- 
hour  and  before  judgment  was  pronounced  in  the  case,  the  trial 
was  still  proceeding,  notwithstanding  the  statement  of  Mr. 
Hunter  that  “during  the  hour  of  adjournment  Ruttan  and  I 
consulted  and  we  concluded  that  it  would  have  to  be  a conviction.’' 
I think  that  actions  speak  louder  than  words,  and  that  .there  was 
so  much  doubt  in  the  minds  of  the  magistrates  that  they  deemed  it 
essential  to  consult  the  Crown  Attorney. 

Regarding  that  consultation  it  is  to  be  observed  that  the 
Crown  Attorneys  Act,  R.S.O.  1914,  ch.  91,  sec.  8 {g),  makes  it 
the  duty  of  the  Crown  Attorney  to  “advise  a Justice  of  the  Peace 
in  respect  to  criminal  offences  brought  before  him  for  preliminary 
investigation  or  for  adjudication  if  he  requests  him  to  do  so  by 
writing  containing  a statement  of  the  particular  case.” 
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That  procedure  does  not  appear  to  have  been  followed  in  the 
present  case,  and  the  statute  can  scarcely  be  invoked  in  support 
of  what  was  done. 

I do  not,  however,  found  my  conclusion  on  the  consultation 
with  Mr.  Whiting,  but  rather  on  the  argument  of  Mr.  Webster 
made  before  the  magistrates  and  Mr.  Whiting,  which  resulted 
apparently  in  the  conviction.  Had  counsel  for  the  accused  been 
permitted  to  be  present  on  that  occasion,  he  might  have  been 
able  to  point  out  the  judgment  of  Mr.  Justice  Middleton  in  Rex 
V.  LeClair,  supra,  holding  that  sec.  70  could  not  be  invoked  under 
the  circumstances  of  this  case;  and  I think  that  the  conviction 
leally  pioceeded  on  the  erroneous  view  of  the  law  then  discussed. 

For  these  reasons,  I am  of  the  opinion  that  the  conviction  ought 
to  be  quashed,  and,  having  re'gard  to  the  unfairness  of  the  whole 
proceeding,  I think  that  it  should  be  quashed  with  costs  to  be 
paid  by  the  magistrates.  I incline,  however,  to  the  view  that 
what  the  magistrates  did  was  not  done  maliciously  or  with  the 
intention  of  being  unfair,  but  thoughtlessly  and  carelessly  and 
without  an  appreciation  of  the  wrong  which  they  were  doing  to 
the  accused.  For  that  rehson,  I think  the  usual  order  ought  to 
go  protecting  the  magistrates. 


[MIDDLETON,  J.] 


Law  V.  City  of  Tokonto. 

Contract — Doing  of  Concrete  Work  upon  Bridge— Interference  by  Building- 
owner — Breach  of  Implied  Obligation— Damages — Asphalt  Work  Shewn  on 
Plans — Clause  of  Contract  Incorporating  Plans  in  Specifications — Deter- 
mination by  Engineer  of  Owner  that  Asphalt  Work  Included  in  Contract — 
Misconstruction  of  Contract — Powers  of  Arbitration  Given  to  Engineer  by 
Contract — Conflict  between  Interest  and  Duty — Disqualification — Bias — 
Absence  of  Fraud. 

It  is  an  implied  obligation  on  the  part  of  any  contracting  party  that  he  will 
not  do  anything  to  interfere  with  the  other  party  in  the  discharge  of  his 
contractual  obligation. 

The  plaintiff  contracted  Muth  the  defendants  to  do  the  concrete  work  in  a 
bridge.  After  the  making  of  the  contract,  the  defendants  built  a temporary 
bridge  on  the  site  of  the  work,  and  operated  street-cars  on  it,  thus  causing 
the  plaintiff  inconvenience,  delay,  and  extra  expense:— 

Held,  that  the  plaintiff  was  entitled  to  recover  substantial  damages. 

The  plaintiff’s  contract  was  for  the  concrete  work  only.  Certain  asphalt  work 
was  shewn  upon  the  plans,  but  was  not  mentioned  in  the  specifications  or 
contract.  The  defendants’  engineer,  under  the  power  given  by  the  contract, 
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assumed  to  determine  that  the  plaintiff’s  contract  called  for  this  work,  by 
reason  of  a clause  making  the  drawings  part  of  the  specifications,  and 

Law 
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providing  that  work  shewn  by  the  drawings  should  be  done  even  if  not  called 
for  by  the  specifications : — 

Held^  that  that  w^as  not  the  effect  of  the  clause:  the  plaintiff  could  not  be  called 
on  to  do  more  than  the  concrete  work. 

The  contract  provided  for  the  determination  By  the  engineer  of  all  questions 
as  to  the  matters  covered  by  the  contract : — 

Held,  that  he  could  not,  by  an  erroneous  construction  of  the  contract,  give 
himself  jurisdiction  over  matters  not  covered  by  it:  he  could  not  go  beyond 
the  matters  as  to  which  the  parties  agreed  to  give  him  jurisdiction,  nor  could 
he  deprive  the  Court  of  the  right  and  duty  of  determining  the  limdts  of  the 
jurisdiction. 

Faviell  v.  Eastern  Counties  R.W.  Co.  (1848),  2 Ex.  344,  followed. 

Produce  Brokers  Co.  v.  Olympia  Oil  and  Cake  Co.,  [1916]  1 A.C.  314, 
distinguished. 

There  was  no  fraud  upon  the  part  of  the  engineer;  but  the  specifications — for 
which  he  was  responsible — were  misleading  if  the  intention  was  that  the 
plaintiff  should  do  this  work.  If  there  was  no  separate  contract  for  it,  the 
defendants  might  well  complain,  for  a serious  item  of  cost  had  been  over- 
looked. In  either  case  an  element  was  introduced  which  should  disqualify 
the  engineer  from  making  a determination.  When  a personal  interest 
which  may  conflict  with  duty  exists,  an  arbitrator  is  disqualified;  and  the 
inference  necessary  to  disqualify  is  more  easily  drawn  by  reason  of  the 
relationship  between  the  arbitrator  and  one  of  the  contracting  parties. 
Eckersley  v.  Mersey  Dock  and  Harbour  Board,  [1894]  2 Q.B.  667,  and  Bright  v. 
River  Plate  Construction  Co.,  [1900]  2 Ch.  835,  followed. 

The  plaintiff  had  a contract  with  the  defendants,,  the  Corpora- 
tion of  the  City  of  Toronto,  for  the  doing  of  the  concrete  work  in 
connection  with  the  erection  of  a bridge  upon  St.  Clair  avenue, 
Toronto.  In  this  action  the  plaintiff  claimed  payment  of  part  of 
the  contract-price,  withheld  by  the  defendants,  and  also  damages 
for  inconvenience,  delay,  and  extra  expense  caused  to  the  plaintiff 
by  the  conduct  of  the  defendants  during  the  progress  of  the  work. 

March  1 and  2.  The  action  was  tried  by  Middleton,  J., 
without  a jury,  at  a Toronto  sittings. 

G.  H.  Kilmer,  K.C.,  for  the  plaintiff. 

Irving  S.  Fairly,  for  the  defendants. 

March  19.  Middleton,  J.  : — Two  questions  call  for  consider- 
ation:— 

(1)  The  contract  is  for  the  construction  of  the  concrete  work 
in  a bridge  on  St.  Clair  avenue,  Toronto.  After  the  making  of  the 
contract,  the  defendants  built  a temporary  bridge  on  the  site  of 
the  work,  and  operated  street-cars  on  it.  This  caused  the  con- 
tractors inconvenience,  delay,  and  extra  expense.  It  is  an  implied 
obligation  upon  the  part  of  any  contracting  party  that  he  will 
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not  do  anything  to  interfere  with  the  other  party  in  the  discharge 
of  his  contractual  obligation.  The  erection  of  the  bridge,  no 
doubt,  caused  the  contractors  substantial  damage.  The  amount 
claimed  is  too  large:  $1,500  would  be,  in  my  opinion,  fair.  - 

The  second  question  is  this.  The  contract  is  for  the  concrete 
substructure  and  floor  of  the  bridge.  Certain  asphalt  work  is 
shewn  upon  the  plans,  but  is  not  mentioned  in  the  specifications 
or  contract.  The  contractors  for  the  concrete  work  considered, 
and  I think  rightly,  that  they  were  not  obliged  to  do  this  work  any 
more  than  the  steel  or  carpenter  work,  simply  because  such  work 
was  shewn  upon  the  plan.  The  engineer,  under  the  power  given 
him  by  the  contract,  assumed  to  determine  that  the  contract 
called  for  this  work,  though  not  mentioned,  by  reason  of  a clause 
making  the  drawings  part  of  the  specifications,  and  providing 
that  work  shewn  by  the  drawings  shall  be  done  even  if  not  called 
for  by  the  specifications.  I cannot  agree  that  this  is  the  effect  of 
the  clause.  If  the  coptract  were  to  do  all  the  work  so  that  the 
contractor  was  bound  to  deliver  a structure  in  accordance  with  the 
plans,  he  would  be  bound  to.  do  all  shewn  by  them.  But,  where 
the  contract  is  only  to  do  part  of  the  work  called  for  by  the  plans, 
e.g.,  as  here,  the  concrete  work,  this  clause  does  not  call  upon  the 
concrete  contractor  to  do  more  than  the  concrete  work.  He  must 
do  all  concrete  work  specified  or  shewn  by  the  plan,  but  no  more. 

The  defendants,  acting  on  the  engineer’s  view,  had  this  asphalt 
work  done  by  the  Canada  Floors  Company,  at  the  cost  of  $2,450, 
and  deducted  this  from  the  price  payable. 

It  is  contended  that,  by  reason  of  the  clauses  in  the  contract 
constituting  the  engineer  arbitrator,  I am  bound  by  his  decision 
and  cannot  give  effect  to  my  own  views. 

The  contract  provides  for  the  determination  by  the  engineer 
of  all  questions  as  to  the  matters  covered  by  the  contract,  but  I 
do  not  think  he  can  by  an  erroneous  construction  of  the  contract 
give  himself  jurisdiction  over  matters  not  covered  by  it.  The 
contract  being  for  the  construction  of  the  cement  work  and  the 
cement  work  only,  he  cannot  compel  the  contractor  to  construct 
the  steel  structure,  nor  can  he  compel  him  to  do  the  asphalt 
waterproofing.  He  cannot  go  beyond  the  matters,  as  to  which  the 
parties  agreed  to  give  him  jurisdiction,  nor  can  he  deprive  the 
Court  of  the  right  and  duty  of  determining  the  limits  of  the 
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jurisdiction.  If  authority  is  needed  for  this,  I am  content  to 
rely  upon  Faviell  v.  Eastern  Counties  R.W.  Co.  (1848),  2 Ex.  344, 
350,  and  kindred  cases. 

In  Produce  Brokers  Co.  v.  Olympia  Oil  and  Cake  Co.,  [1916} 
1 A. C.  314,  it  has  been  determined  that  in  the  case  of  an  agreement 
referring  to  arbitration  any  dispute  arising  under  a contract,  the 
arbitrator  has  power  to  determine  what  the  contract  is,  as  other- 
wise he  cannot  discharge  his  functions. 

It  may  not  be  easy  to  draw  the  line,  but  it  appears  to  me  that  there 
is  a fundamental  distinction  between  the  two  classes  of  cases. 
There  must  be  a limit  to  the  power  of  an  arbitrator,  and  that 
limit  must  be  found  in  the  terms  of  the  submission,  and  I think 
that  the  line  must  be  drawn  more  closely  where  the  agreement  is 
not  as  to  disputes  in  existence  at  the  date  of  the  submission,  but 
as  to  future  disputes,  and  when  the  arbitrator  is  the  employee 
of  one  of  the  parties.  In  essence  the  plaintiff’s  contention  is  that,, 
while  he  agreed  to  construct  the  concrete  work  in  this  bridge  and 
to  abide  the  decision  of  the  engineer  as  to  all  matters  coimected. 
with  this,  he  did  not  in  any  way  empower  the  engineer  to  impose 
upon  him  an  obligation  to  do  work  quite  outside  the  contract. 

No  allegation  was  made  here  that  there  was  fraud  upon  the 
part  of  the  engineer,  but  it  is  quite  obvious  that  in  truth  he  was 
called  upon  to  perform  a delicate  task. 

The  specifications,  for  which  he  was  responsible,  were  most 
misleading  if  the  intention  was  that  these  contractors  should  do 
this  work.  If  there  was  no  separate  contract  for  it,  then  the- 
defendants  might  well  complain,  for  a serious  item  of  cost  had 
been  overlooked.  In  either  case  there  is  an  element  introduced 
which  should  disqualify  the  engineer  from  making  a determination. 
When  the  engineer  of  one  party  is  accepted  by  the  other  as  the 
arbitrator  to  determine  disputes,  no  complaint  can  be  made  of 
any  supposed  bias  arising  out  of  the  relationship;  but  when,  in 
addition  to  this,  a situation  arises  in  which  a personal  interest 
exists  which  may  conflict  with  duty,  that  changes  the  situation. 
What  is  necessary  to  disqualify  an  arbitrator  according  to  the' 
cases  then  exists:  Eckersley  v.  Mersey  Docks  and  Harbour  Board,. 
[1894]  2 Q.B.  667,  671;  Bright  v.  River  Plate  Construction  Co., 
[1900]  2 Ch.  835.  The  inference  necessary  to  disqualify  is  more 
easily  drawn  by  reason  of  the  relationship  between  the  arbitrator 
and  one  of  the  contracting  parties. 
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Even  if  I should  have  come  to  the  conclusion  that  the  engineer, 
under  the  guise  of  interpreting  the  contract,  had  the  power  to 
compel  the  contractor  to  do  something  quite  outside  the  contract, 
I should  have  held  the  plaintiff  not  to  be  bound  by  his  decision, 
for  this  reason. 

There  should  be  judgment  for  the  plaintiff  for  $1,500  and 
$2,450  and  interest  on  this  latter  from  the  31st  August,  1914,  and 

<20StS. 


[RIDDELL,  J.J 

Noble  v.  Township  of  Esquesing. 

Assessment  and  Taxes — Lands  of  Upper  Canada  College — Exemption — Upper 
Canada  College  Act,  R.S.Q.  1914,  ch.  280,  sec.  10 — Assessment  of  College 
notwithstanding  Exemption — Appeal  to  Court  of  Revision — Substitution 
of  Tenant  as  Person  Assessed — Assessment  Act,  R.S.O.  1914,  ch.  195, 
sec.^  69  {16) — Change  Made  without  Notice  to  Tenant — Ineffective  Assess- 
ment — Sec.  70 — Inapplicability — Sec.  10a.,  Added  to  Upper  Canada 
College  Act  in  1919  by  9 Geo.  V.  ch.  80 — Interpretation  of — Non-retro- 
activity— Effect  as  to  Tenant  under  Existing  Lease. 

Section  69  (16)  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  provides  that 
the  Court  of  Revision  may,  in  all  cases  which  come  before  it,  increase  the 
assessment  or  change  it  by  assessing  the  right  person,  “the  clerk  giving  the 
latter  or  his  agent  four  days’  notice  of  such  assessment,  within  which  time 
he  may  appeal  to  the  Court  if  he  objects  thereto:” — 

Held,  that  this  enactment  makes  the  validity  of  a change  of  assessment 
conditional  upon  the  giving  of  the  notice  mentioned;  and  the  omission  to 
give  the  notice,  so  as  to  enable  the  person  into  whose  name  the  assessment 
is  changed  to  appeal,  makes  the  change  ineffective. 

In  April,  1919,  land  owned  by  Upper  Canada  College,  and  leased  to  the 
plaintiff,  was  assessed  under  the  name  of  the  College,  and  notice  was  given 
to  the  College  on  the  21st  April,  1919  (sec.  49  of  the  Act).  The  College 
appealed  on  the  ground  that  their  lands  were  exempt  under  sec.  10  of  the 
Upper  Canada  College  Act,  R.S.O.  1914,  ch.  280;  the  appeal  was  allowed 
by  the  Court  of  Revision  on  the  9th  June,  and  the  plaintiff  substituted 
for  the  College,  without  notice  to  him  before  or  after: — 

This  was  held,  ineffective;  and  it  was  held,  also,  that  the  curative  provisions 
of  sec.  70  did  not  apply. 

By  an  Act,  assented  to  on  the  24th  April,  1919 — 9 Geo.  V.  ch.  80 — the  Upper 
Canada  College  Act  was  am^ended  by  adding  sec.  10a.,  enacting  that  land 
leased  by  the  College  to  any  person  “shall  be  assessable  . , . against 

such  lessee:” — • 

Held,  that  the  land — ^leased  for  a term  of  years  before  the  Act  of  1919,  the 
term  extending  after  the  Act — was  not  assessable  in  the  hands  of  the  plaintiff 
under  the  lease. 

A statute  will  not  be  considered  retroactive  unless  plainly  intended  to  be  so. 

Motion  by  the  defendants  to  dissolve  an  interim  injunction, 
turned  by  consent  into  a motion  for  judgment. 
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March  17.  The  motion  was  heard  by  Riddell,  J.,  in  the 
Weekly  Court,  Toronto. 

A.  C.  McMaster,  for  the  plaintiff. 

G.  L.  Smith,  for  the  defendants. 


March  20.  Riddell,  J.; — Upper  Canada  College,  having 
bought  and  become  the  owner  of  certain  land  in  the  township  of 
Esquesing,  and  not  desiring  to  use  it  for  a time  to  build  upon, 
on  the  11th  May,  1916,  rented  it  to  the  plaintiff  for  ‘‘a  sheep  farm 
for  raising  and  pasturing  sheep  and  the  necessary  rotation  of  crops 
for  that  purpose” — ^the  lease  was  for  ten  years  from  the  17th 
November,  1916,  the  rental  $600  per  aimum,  the  tenant  to  destroy 
all  noxious  weeds,  mow  the  grass  along  the  fences,  and  keep  not 
less  than  300  sheep  upon  the  premises. 

At  the  time  of  the  lease  the  lands  were  exempt  from  taxation 
under  the  provisions  of  the  Upper  Canada  College  Act,  R.S.O. 
1914,  ch.  280,  sec.  10;  and  of  course  the  tenant  made  his  contract 
with  that  fact  in  view.  In  or  before  April,  1919,  the  land  was 
assessed  under  the  name  “Upper  Canada  College,”  and  notice 
was  given  to  the  College  on  the  21st  April,  1919;  Assessment  Act, 
R.S.O.  1914,  ch.  195,  sec.  49.  The  College  appealed,  and  the  appefd 
was  allowed  by  the  Court  of  Revision  on  the  9th  June — the 
Court,  purporting  to  act  under  sec.  69  (16)*  of  the  Assessment 
Act,  changed  the  assessment  into  the  name  of  the  plaintiff;  and 
at  once  adjourned,  not  to  meet  again.  No  notice  was  given  to 
the  plaintiff,  as  required  by  sec.  69  (16),  and  he  never  had  an 
opportunity  of  laying  his  case  before  the  Court  of  Revision  or 
the  County  Court  Judge. 

The  township  corporation,  the  defendants,  were  said  to  be 
proceeding  to  collect  the  amount  of  taxes  from  the  plaintiff,  when 
he  obtained  an  injunction  from  my  brother  Kelly,  on  the  29th 
January,  1920:  a motion  to  dissolve  this  injunction  was  by  consent 
turned  into  a motion  for  judgment. 

*(16)  In  other  cases,  the  Court,  after  hearing  the  complainant,  and  the 
assessor,  or  assessors,  and  any  evidence  adduced,  and,  if  deemed  desirable, 
the  person  complained  against,  shall  determine  the  matter,  and  confirm  or 
amend  the  roll  accordin/?ly.  And  the  Court  ma}^,  in  determining  the  value 
at  which  any  land  shall  be  assessed,  have  reference  to  the  value  at  which 
similar  land  in  the  vicinity  is  assessed.  And  in  all  cases  which  comie  before 
the  Court  it  may  increase  the  assessment  or  change  it  by  assessing  the  right 
person,  the  clerk  giving  the  latter  or  his  agent  four  days’  notice  of  such  assess- 
ment, within  which  time  he  must  appeal  to  the  Court  if  he  objects  thereto. 
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In  my  view,  the  express  wording  of  sec.  69  (16)  makes  the 
validity  of  the  change  of  assessment  conditional  upon  the  giving 
of  the  notice  mentioned;  and  the  omission  to  give  the  notice,  so 
as  to  enable  the  person  into  whose  name  the  assessment  is  changed 
to  appeal,  makes  the  change  ineffective.  Section  70*  does  not 
apply — there  was  no  defect  or  error  committed  in  or  with  regard 
to  the  roll  or  the  notice  required  by  sec.  49;  the  notice  required 
by  sec.  69  (16)  is  not  mentioned  at  all. 

By  this  reasoning  the  assessment  is  invalid,  and  the  Court 
will  so  declare.  The  plaintiff  should  have  his  costs,  including 
the  costs  of  the  injunction,  etc.  The  parties  will  settle  the  order, 
or,  if  they  cannot  agree,  I may  be  spoken  to. 

But  this  is  but  a small  part  of  the  matter  which  calls  for 
decision.  When  the  assessment  was  made  in  the  first  place, 
the  Act  of  1919,  9 Geo.  V.  ch.  80,  amending  the  Upper  Canada 
College  Act  by  adding  sec.  10a., t had  not  been  passed,  and  the 
land  was  non-assessable  in  any  hands.  I do  not  think  it  of  impor- 
tance to  decide  whether,  had  the  proper  notice  been  given  under 
sec.  69(16),  the  difficulty  raised  by  the  respective  dates  of  notice, 
the  21st  April,  and  statute,  the  24th  April,  would  have  been  met — 
that  would  in  any  event  apply  only  to  the  assessment  already  made 
in  or  before  April,  1919,  and  that  I have  held  invalid  to  bind  the 
plaintiff. 

The  more  important  point  falls  to  be  determined,,  whether 
this  land,  leased  for  a term  of  years  before  the  Act  of  1919,  the 

*70.  The  roll,  as  finally  passed  by  the  Court,  and  certified  by  the  clerk 
as  passed,  shall,  except  in  so  far  as  the  same  may  be  further  amended  on 
appeal  to  the  Judge  of  the  County  Court,  be  valid,  and  bind  all  parties  con- 
cerned, notwithstanding  any  defect  or  error  committed  in  or  with  regard  to 
guch  roll,  or  any  defect,  error,  or  misstatement  in  the  notice  required  by 
gection  49  of  this  Act,  or  the  omission  to  deliver  or  transmit  such  notice.  . . . 

flOa.  It  is  declared  that  land  whicji  has  been  sold  or  otherwise  disposed 
of  by  the  College  to  any  person  who  has  the  right  to  re-sell  the  same,  not- 
withstanding that  the  College  retains,  or  has  acquired  or  been  given  any 
interest  therein  (including  any  right  of  user,  or  estate  legal  or  equitable) 
and  notwithstanding  anything  contained  in  section  10  or  the  amiendmients 
thereto,  and  land  leased  by  the  College  to  any  person  or  occupied  by  any 
person  for  any  purpose  not  connected  with  the  College  shall  be  assessable 
against  the  person  to  whom  such  land  has  been  sold  or  disposed  of  or  agreed 
to  be  sold  to  the  extent  of  the  interest  of  such  person  in  such  land,  or  against 
such  lessee  or  occupant,  in  the  same  way  as  if  the  interest  of  the  College  was 
held  by  some  person  other  than  the  College  and  the  interest  of  any  person 
other  than  the  College  in  such  land  shall  be  subject  to  the  charge  thereon 
given  by  section  94  of  the  Assessment  Act  and  shall  be  liable  to  be  sold 
under  the  provisions  of  that  Act  for  arrears  of  taxes  accrued  against  the 
land. 

18 — 47  o.L.R. 
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term  extending  after  the  Act,  can  be  assessed  at  all  under  the 
Act.  It  is  elementary  that,  in  the  interpretation  of  a statute, 
vested  rights  will  not  be  interfered  with  if  any  other  interpretation 
is  reasonably  possible — a statute  will  not  be  considered  retroactive 
unless  plainly  intended  to  be  so. 

A tenant  leasing  property  non-assessable  at  the  time  of  the 
lease  cannot  be  supposed  to  fix  the  amount  of  rent  which  he  can 
pay  by  a consideration  of  some  possibility  that  at  some  future 
time  the  land  may  by  legislative  action  be  rendered  assessable. 
If  the  land  is  made  assessable  in  his  hands,  he  is  seriously  damnified 
— ^what  he  must  pay  per  aimum  for  the  land  is  increased.  Such 
an  interpretation  of  the  statute  would  be,  to  my  mind,  unreasonable 
unless  the  wording  makes  it  imperative. 

I am,  however,  of  the  opinion  that  the  wording  strongly  points 
in  the  other  direction — ^the  Legislature,  when  past  dealings  with 
the  property  are  in  contemplation,  uses  the  perfect  tense,  “land 
which  has  been  sold  or  otherwise  disposed  of;”  but,  when  speaking 
of  land  under  lease,  the  words  “land  leased  by  the  College”  are 
used — ^the  same  difference  in  language  appears  in  the  latter  part 
of  sec.  10a.,  “the  person  to  whom  such  land  has  been  sold  or 
disposed  of  or  agreed  to  be  sold” — “such  lessee.’^  In  my  opinion, 
the  Legislature,  when  speaking  of  past  transactions,  used  the 
language  apt  for  such  transactions,  and  it  meant  something  different 
when  it  used  different  languager—namely,  future  leases. 

Both  reason  and  the  wording  of  the  statute  combine  in  the 
same  interpretation. 

There  will  be  a declaration  that  the  land  is  not  assessable  in 
the  hands  of  the  plaintiff  under  the  lease  in  question. 

It  has  been  stated  that  the  plaintiff  does  not  in  fact  pay  rent — 
that  Tact,  if  it  be  a fact,  does  not  affect  my  opinion — he  is  called 
upon  to  pay  more  than  he  otherwise  would  for  the  land  because 
of  the  township’s  assessment  of  him. 

If  this  be  not  the  true  meaning  of  the  statute,  the  Legislature 
is  in  session,  and  it  may  be  made  clear.  ^ 

[The  defendants  appealed  from  the  judgment  of  Riddell,  J.  ; and  the 
appeal  was  heard  by  a Divisional  Court  on  the  12th  May,  1920.  The  Court 
affirmed  the  judgment  as  to  the  assessment  of  1919,  but  set  aside  the  part 
of  the  judgment  declaring  that  the  land  was  not  assessable  in  the  hands  of 
the  plaintiff  under  the  lease.  The  reasons  of  the  Court  will  be  reported  in 
due  course.] 
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[MIDDLETON,  J.] 

Canadian  Dyers  Association  Limited  v.  Burton. 

Contract — Formation — Sale  and  Purchase  of  Land — Correspondence — Quotation 
or  Offer — Purchaser  Treating  Letter  as  Offer  and  Accepting  it — Conduct 
of  Vendor — Description  of  Subject-matter  of  Contract. 

Whether  a proposal  is  to  be  construed  as  an  invitation  to  deal  or  as  an  offer 
which  can  be  turned  by  acceptance  into  a binding  agreement  depends 
upon  the  language  used  and  the  circumstances  of  the  particular  case. 

Such  cases  as  Harveiy  v.  Facey,  [1893]  A.C.  552,  Johnston  v.  Rogers  (1899), 
30  O.R.  150,  and  Harty  v.  Gooderham  (1871),  31  U.C.R.  18,  illustrate  the 
principle. 

In  May,  1918,  the  plaintiffs  wrote  to  the  defendant  asking  him  to  state  his 
lowest  price  for  a property  described  as  “25  H.  avenue.”  The  plaintiff 
in  answer,  on  the  6th  June,  wrote  naming  a price.  In  October,  1919, 
the  plaintiffs  wrote,  “We  would  be  pleased  to  have  your  very  lowest  price 
for  25  H.  avenue;”  and  the  defendant  on  the  21st  October  answered:  “The 
last  price  I gave  you  is  the  lowest  I am  prepared  to  accept.  . . . This 

is  exceptionally  low  and  if  it  were  to  any  other  party  I would  ask  more:” — 
Held,  that  this  was  more  than  a quotation  of  price — ^it  was  a statement  of 
readiness  to  sell  to  the  plaintiffs  at  the  price  previously  named — and, 
the  offer  being  accepted  by  the  plaintiffs,  a contract  was  formed. 

On  the  23rd  October,  th6  plaintiffs  wrote  accepting  the  offer,  enclosing  a 
cheque  for  part  of  the  price,  and  asking  to  have  a deed  prepared.  On 
the  27th,  the  defendant’s  sohcitor  sent  a draft  deed -and  said  he  would 
■ be  ready  to  close  on  the  1st  November.  On  the  5th  November,  after 
some  correspondence  about  the  deed  and  the  title,  the  defendant’s  solicitor 
wrote  that  there  was  no  contract,  and  returned  the  cheque: — 

Held,  that,  if  the  language  of  the  letter  of  the  21st  October  was  ambiguous, 
the  defendant’s  conduct  shewed  that  he  regarded  his  letter  as  an  offer 
and  the  plaintiffs’  letter  of  the  23rd  October  as  an  acceptance — ^thus  making 
a contract. 

In  all  the  earher  letters  the  property  was  described  as  “25  H.  avenue;” 
but  in  the  letter  of  acceptance  as  “25  H.  avenue  with  rights  of  way  etc. :” — 
Held,  that  the  added  words  added  nothing  to  the  description:  it  was  not 
necessary  that  identical  words  should  be  used  in  describing  the  subject- 
matter  so  long  as  the  thing  described  was  the  same. 

Motion  by  the  plaintiffs  for  judgment  on  the  pleadings  and 
admissions  of  the  defendant  in  an  action  by  the  purchasers  for 
specific  performance  of  an  agreement  for  the  sale  of  land. 

March  20.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court,  Toronto. 

G.  W.  Mason  and  K.  B.  Madaren,  for  the  plaintiffs. 

J.  R.  Roaf,  for  the  defendant. 

March  22.  Middleton,  J.: — ^The  question  argued  was 
whether,  upon  the  correspondence  discussed,  a contract  had  been 
made  out. 


1920 
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There  can  be  no  doubt  of  the  elementary  principle  that  there 
can  be  no  contract  of  sale  unless  there  can  be  found  an  offer  to 
sell  and*  an  acceptance  of  the  offer  or  an  offer  to  purchase  and 
an  acceptance  of  that  offer.  A mere  quotation  of  price  does  not 
constitute  an  offer  to,  sell  to  the  person  to  whom  the  quotation 
is  addr^sed.  It  is  no  more  than  an  invitation  to  him  to  make 
an  offer  to  buy  at  that  price  or  any  price  he  may  see  fit  to  offer, 
calling  for  an  acceptance  on  the  part  of  the  vendor  before  there 
is  a completed  contract. 

In  each  case  of  this  type  it  is  a question  to  be  determined  upon 
the  language  used,  in  the  light  of  the  circumstances  in  which  it 
is  used,  whether  what  is  said  by  the  vendor  is  a mere  quotation 
of  price  or  in  truth  an  offer  to  sell. 

Harvey  v.  Facey,  [1893]  A.C.  552,  does  not  determine  any  new 
law,  but  is  an  illustration  of  the  apphcation  of  the  principle  in- 
volved. The  would-be  purchasers  sent  a telegram  in  which  they 
asked  two  questions:  ‘^Will  you  sell  us  B.H.P.?  Telegraph 
lowest  cash  price.^^  The  reply  was:  ^‘Lowest  cash  price  for  B.H.P. 
£900.”  Assuming  this  to  be  an  offer,  the  plaintiffs  wired  accept- 
ance. Their  Lordships  held  that  there  was  no  contract.  The 
defendant  ‘^replied  to  the  second  question  only,  and  gives  his 
lowest  price  . . the  appellants  treat  the  answer  . . . 

stating  his  lowest  price  as  an  unconditional  offer  to  sell  to  them 
at  the  price  named”  (p.  555).  In  the  view  of  their  Lordships, 
an  affirmative  answer  to  the  first  question  was  not  implied,  and 
the  defendant  had  made  no  offer  to  sell,  but  stated  only  his  price. 
If  the  decision  does  more  than  illustrate  the  undoubted  principle, 
it  may  be  taken  as  establishing  that  ^The  mere  statement  of  the 
lowest  price  at  which  the  vendor  would  sell  contains  no  impHed 
contract  to  sell  at  that  price  to  the  persons  making  the  inquiry” 
(p.  556). 

The  true  principle  is  well  stated  in  85  Cyc.,  p.  50,  citing 
American  cases:  “The  question  is  one  of  intention;  and  whether  a 
proposal  is  to  be  construed  as  an  invitation  to  deal  or  as  an  offer 
which  can  be  turned  into  a binding  agreement  by  acceptance 
depends  upon  the  language  used  and  the  circumstances  of  the 
particular  case.” 

In  Johnston  v.  Rogers  (1899),  30  O.R.  150,  the  vendors  sent 
a circular  letter:  “We  quote  you,”  etc.  This  was  held  not  to  be 
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an  offer  to  seU,  but  a mere  invitation  to  make  an  offer  to  pur- 
chase. 

In  Harty  v.  Gooderham  (1871),  31  U.C.R.  18,  a quotation  of 
prices,  followed  by  the  statement,  Shall  be  happy  to  have  an 
order  from  you,  to  which  we  will  give  prompt  attention,  was 
held  to  be  an  offer  which  became  a contract  upon  the  plaintiffs^ 
acceptance. 

Attempting  now  to  apply  this  law  to  the  case  in  hand,  we 
find  that  in  May,  1918,  the  plaintiffs  wrote  the  defendant:  “With 
reference  to  purchasing  this  property  (25  Hanna  avenue),  kindly 
state  your  lowest  price.  We  will  then  give  the  same  our  best 
consideration.” 

On  the  6th  June,  the  defendant  answered:  “Re  house  25 
Hanna.  The  lowest  price  I would  care  to  sell  at  for  cash  would 
be  $1,650,  as  anything  less  would  not  bring  me  in  as  good  a return 
on  my  money  as  my  present  rental.  I would  have  sold  before, 
but,  being  a director  of  the  company  then,  I did  not,  for  obvious 
reasons.  This  is  the  last  link  between  me  and  my  old  associations.” 

This  can  be  understood  better  when  it  is  known  that  the  house 
in  question  is  next  door  to  the  factory  of  the  plaintiffs,  and  that 
the  defendant  had  been  a director  of  the  company. 

Matters  then  stood  for  a year  and  a half,  when  the  plaintiffs 
wrote,  on  the  16th  October,  1919:  “We  would  be  pleased  to  have 
your  very  lowest  price  for  25  Hanna  avenue.  Perhaps  we  could 
get  closer  together  than  the  last  figure  given  us.” 

On  the  21st  October  the  defendant  wrote:  “I  beg  to  acknowl- 
edge receipt  of  your  favour  of  the  16th  instant,  and  in  reply 
would  say  that  the  last  price  I gave  you  is  the  lowest  I am  pre- 
pared to  accept.  In  fact  I feel  that  under  present  conditions 
that  this  is  exceptionally  low  and  if  it  were  to  any  other  party 
I would  ask  more.” 

This  was  treated  as  an  offer  and  (subject  to  a question  to 
be  mentioned)  accepted.  A cheque  for  $500  was  sent,  and  the 
defendant  was  asked  to  have  a deed  prepared.  This  was  on  the 
23rd  October.  On  the  27th,  the  defendant’s  sohcitor  sent  a draft 
deed  and  said  he  would  be  ready  to  close  on  the  1st.  Some 
correspondence  took  place  about  the  deed  and  title,  but  no  trouble 
developed  until  the  5th  November,  when  the  defendant’s  solicitor 
wrote  that  there  was  no  contract,  and  returned  the  cheque  for 
$500. 
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It  might  suffice  to  say  that,  in  my  opinion,  there  was  here 
far  more  than  a mere  quotation  of  price.  Read  in  connection 
with  the  earher  letters  of  1918,  the  letter  of  the  16th  October, 
1919,  was  in  effect  a request  for  a price  at  which  the  defendant 
was  willing  to  sell  to  the  plaintiffs,  and  the  reply  of  the  21st,  the 
vital  matter,  was  more  than  a quotation  of  price,  and  was  a state- 
ment of  readiness  to  sell  to  the  plaintiffs  at  the  price  already 
named.  I attach  importance  to  the  words,  ‘The  price  . . . 

is  the  lowest  I am  prepared  to  accept  . . . if  it  were  to  any 

other  party  I would  ask  more.’’  Surely,  unless  language  is  used 
to  conceal  thought,  this  is  an  offer. 

In  the  other  cases  that  I have  read,  the  conduct  of  the  de- 
fendant has  been  consistent  with  his  view  that  an  offer  has  not 
been  made.  He  has  at  once  disavowed  the  idea  of  a contract 
without  further  action  on  his  part.  If  the  language  here  is  am- 
biguous, then  it  is  fair  to  see  how  the  defendant  himself  viewed 
the  situation.  When  the  letter  of  the  23rd  reached  him,  he  did 
not  say:  “There  is  no  contract.  Your  letter  is  an  offer  which  I 
do  not  accept;”  but  he  submits  a deed  and  suggests  an  immediate 
search  of  his  title,  and  names  an  early  date  for  closing — ^in  the 
meantime  retaining  the  cheque  sent.  His  actions  shew  that  he 
regarded  his  letter  as  an  offer  and  the  letter  of  the  23rd  as  making 
a contract. 

There-  remains  one  matter.  In  all  the  earlier  letters  the 
property  is  spoken  of  as  “25  Hanna  avenue.”  In  the  letter  of 
acceptance  the  words  used  are,  “We  accept  your  offer  of  sale 
for  property  known  as  25  Hanna  avenue  with  rights  of  way  etc.” 
It  is  said  that  the  addition  of  the  words  “with  rights  of  way- 
etc.”  amount  to  such  a variation  and  departure  from  the  des- 
cription of  the  property  in  the  former  letters  as  to  prevent  a con- 
tract. They  are  not  part  of  the  contracting  words,  but  are  words 
used  in  describing  the  subject-matter  of  the  contract.  The  thing 
sold  was  “25  Hanna  avenue,”  and  this  would  carry  with  it  all 
rights  of  way  and  other  appurtenant  rights,  and  the  added  words 
add  nothing  to  the  description.  It  is  not  necessary  that  identical 
words  be  used  in  describing  the  subject-matter  of  the  contract 
so  long  as  the  thing  described  is  the  same. 

In  my  view,  the  defences  urged  fail,  and  there  should  be 
judgment  for  the  plaintiffs  with  costs. 
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[APPELLATE  DIVISION.] 

Rex  V.  ZuRA.  • 

Rex  V.  Ollikkila. 

Criminal  Law — Having  Prohibited  Publications  in  Possession — Police  Magis- 
trate’s Convictions — Motions  to  Quash — Publications  in  Enemy  Language — 
Dominion  Orders  in  Council — War  Measures  Act,  1914,  sec.  6 — ‘^Pro- 
hibited Literature” — “Objectionable  Matter” — Censorship  — Appeal  — • 
Amendment  of  Convictions. 

The  convictions  were  amended,  under  sec,  1124  of  the  Criminal  Code,  so  as 
to  conform  to  the  informations,  and  in  other  respects  the  orders  of  Hodgins, 
J.A.,  46  O.L.R.  382,  were  affirmed. 

Appeals  by  the  defendants  from  the  orders  of  PIodgins,  J.A., 
in  Chambers,  46  O.L.R.  382. 

March  24.  The  appeals  were  heard  by  Mulock,  C.J.  Ex., 
Riddell,  Sutherland,  Hasten,  and  Orde,  JJ. 

J.  G.  O’Donoghue,  for  the  appellants.  Zura  was  supposed  to 
have  entered  a plea  of  “guilty,’’  but  actually  he  did  not  do  so; 
and,  further,  he  was  a foreigner  and  undefended  by  counsel: 
Rex  V.  Lee  Kun,  [1916]  1 K.B.  337.  This  man  was  charged  with 
having  in  his  possession  “prohibited  literature.”  “Publication” 
is  the  word  used  in  the  Order  in  Council.  “Literature”  is  too 
comprehensive  a term,  hence  the  information  is  uncertain:  Rex 
v.  Roach  (1914),  b O.W.N.  630,  19  D.L.R.  362,  23  Can.  Crim. 
Cas.  28.  In  the  original  conviction  it  was  recited  that  the  accused 
was  given  an  option  as  to  summary  trial;  if  so,  he  came  under  sec. 
778  of  the  Criminal  Code,  and  had  the  right  of  election:  Rex  v. 
Crooks  (1911),  19  Can.  Crim.  Cas.  150;  Rex  v:  Harris  (1911),  18 
Can.  Crim.  Cas.  392.  Where  territorial  jurisdiction  is  not  shewn 
in  the  original  information,  the  conviction  cannot  be  amended: 
Rex  V.  Aikens  (1915),  21  D.L.R.  633,  23  Can.  Crim.  Cas.  467. 
Ollikkila  was  charged  with  having  “prohibited  literature”  con- 
trary to  the  Consolidated  Orders  respecting  Censorship.  There 
is  no  mention  of  “prohibited  literature”  in  the  Consolidated 
Orders  printed  in  the  volume  containing  the  Statutes  of  Canada 
of  1917,  p.  xcii.  et  seq.,  nor  in  those  printed  in  the  volume  of  1919, 
p.  Ixvi.  et  seq.  There  must  be  intent;  and,  as  our' war  effort  had 
ceased  before  the  accused  was  charged,  the  literature  was  no  longer 
objectionable. 
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Peter  White,  K.C.,  and  B.  H.  L.  Symmes,  for  the  Attorney- 
General,  urged  that  the  Court  should  amend  the  convictions,  if 
necessary,  a real  offence  having  been  disclosed  in  each  case: 
Criminal  Code,  secs.  754  and  1124.  The  procedure  under  the 
Rules  of  1908  is  now  adopted  in  cases  where  the  formal  procedure 
by  certiorari  was  formerly  appropriate.  The  accused  committed 
offences  of  the  nature  described  in  the  warrants : they  come  under 
the  Consolidated  Orders  respecting  Censorship  of  the  22nd  May, 
1918,  Order  III.,  printed  in  the  statute-book  for  1919,  p.  Ixx.,  and 
under  Part  XV.  of  the  Code  (summary  convictions).  On  the 
question  of  amending  the  convictions,  see  Regina  v.  McCarthy 
(1886),  11  O.R.  657,  658.  A plea  of  ‘^guilty’’  is  not  a deposition: 
Rex  V.  Alexander  (1913)  13  D.L.R.  385,  21  Can.  Crim.  Cas.  473. 
See  also  the  Criminal  Code,  sec.  1120;  and  on  the  question  of 
amendment  see  Rex  v.  Graf  (1909),  19'  O.L.R.  238,  244,  and 
Regina  v.  Munro  (1864)^  24  U.C.R.  44. 

O’Donoghue,  in  reply,  on  the  question  of  costs  where  the 
conviction  has  to  be  amended,  referred  to  Regina  v.  Whiffin 
(1900),  4 Can.  Crim.  Cas.  141,  and  Regina  v.  McAnn  (1896),  3 
Can.  Crim.  Cas:  110. 

At  the  conclusion  of  the  hearing  of  the  appeal,  the  judgment  of 
the  Court  was  delivered  by  Mulock,  C.J.  Ex.: — The  points  were 
very  fully  discussed,  and,  as  intimated  in  the  argument,  we  agree 
with  the  decision  of  the  learned  Judge  in  Chambers. 

We  all  agree,  however,  that  the  wording  of  the  convictions  in 
both  cases  should  be  amended,  under  sec.  1124  of  the  Criminal 
Code,  to  agree  with  the  language  used  in  the  informations.  With 
these  exceptions,  these  appeals  are  dismissed;  but,  as  the  convic- 
tions were  wrong  in  form,  without  costs. 
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[APPELLATE  DIVISION. 


1919 


Best  v.  Beatty. 
Calvert  v.  Beatty. 


Dec.  30. 
1920 

March  26. 


Contract — Purchase  of  Assets  of  Company — Assumption  of  Liabilities  Amounting 
to  Named  Sum  “or  thereabouts^’ — Agreement  by  Purchaser  to  Pay  to  Vendor 
“or  Persons  Entitled  thereto”  Sum  of  Money  Entrusted  to  Vendor — Trustee 
— Actions  by  “Persons  Entitled”  against  Purchaser  for  Portions  of  Sum — 
Right  of  Purchaser  to  Set  off  Sum  Paid  in  Excess  of  Named  Liabilities — ■ 
“Mutual  Debts” — Parties  to  Actions — Necessity,  for  Addition  of  Vendor- 
trustee  as  Party — Appeal — Costs — Assignments  of  Chose  in  Action — Rule 
85 — Assignments  of  Parts  of  Debt. 


The  defendant  purchased  from  A.,  the  promoter  of  a manufacturing  company, 
and  from  the  company,  all  the  assets  of  the  company.  By  one  of  the 
recitals  in  the  agreement  of  purchase,  it  was  stated  that  the  agreement  was 
founded  on  the  representation,  condition,  and  understanding  that,  at  the 
date  of  the  agreement,  the  liabilities  of  the  company  amounted  to  $36,894.38; 
and  the  defendant  covenanted  and  agreed  to  assume  the  liabilities  of  the 
company,  “amounting  to  the  sum  of  $36,894.38  or  thereabouts,”  and  to 
pay  to  A.,  “or  the  various  persons  entitled  thereto,”  the  sum  of  $5,900. 
The  assets  were  handed  over  to  the  defendant,  and  subsequently  it  was 
found  that  the  outstandilig  liabilities  exceeded  $36,894.38,  and  the  defendant 
paid  an  additional  sum  of  $857.06.  It  appeared  that  the  sum  of  $5,900  had 
been  received  by  A.  from  persons  who  wished  to  obtain  shares  of  the  com- 
pany, and  that  the  defendant  was  to  pay  that  sum  to  A.  as  trustee  for  these 
persons.  In  these  actions,  the  original  plaintiffs,  who  were  two  of  the 
persons  referred  to,  each  claimed  from  the  defendant  part  of  the  fund  of 
$5,900,  upon  assignments  from  A.;  and  the  defendant  asserted  a right  to 
set  off  pro  tanto  against  the  plaintiffs’  claims  the  sum  of  $$57.06,  which  he 
had  paid: — 

Held,  that  the  defendant  could  not  set  off  against  a debt  due  to  A.  as  trustee 
a debt  due  by  him  personally  : these  were  not  mutual  debts,  and  could  not 
be  set  off  either  in  lg,w  or  equity. 

Ambrose  v.  Fraser  (1887),  14  O.R.  551,  followed. 

And,  A.  having  been  added  as  a party  plaintiff,  judgment  was  given  for  the 
plaintiffs  for  the  amounts  claimed,  without  any  set-off  or  deduction  in 
respect  of  the  claim  of  $857.06,  but  without  prejudice  to  the  defendant’s 
claim  to  recover  that  sum  from  A.,  and  without  prejudice  to  any  defence 
which  A.  might  set  up. 

Per  SuTHEKLAND,  J. : — The  expression  “or  thereabouts”  in  the  agreement 
is  flexible  enough  to  include  the  $857.06  of  obhgations  and  liabilities  of  the 
company  beyond  the  sum  of  $36,894.38;  and,  apart  from  this,  upon  the 
proper  construction  of  the  clause  of  the  agreement  which  contains  that 
expression,  the  $5,900  must  be  paid  in  full  by  the  defendant,  whether  to  A. 
or  to  the  various  persons  entitled  thereto,  without  deduction,  and  with  the 
sole  reservation  that  releases  of  their  respective  rights  shall  be  given. 

The  actions  were  dismissed  by  the  trial  Judge  because  the  plaintiffs  dechned 
to  add  A.  as  a party  plaintiff,  no  apphcation  was  made  to  add  him  as  a defend- 
ant, and  without  A.  before  the  Court,  the  plaintiffs  could  not  maintain  the 
action.  The  plaintiffs  appealed,  and,  upon  their  application,  the  appellate 
Court  added  A.  as  a plaintiff : — 

Held,  that  the  action  was  not  properly  constituted  until  A.  was  added,  and 
therefore  the  plaintiffs  were  not  entitled  to  costs : no  costs  of  the  action  or 
of  the  appeal  were  allowed  to  any  of  the  parties  against  any  other  or  others. 

There  was  no  privity  between  the  original  plaintiffs  and  the  defendant.  If 
there  was  a trust,  the  proper  course  was  for  the  cestuis  que  trust  to  apply  to 
their  trustee  to  become  a co-plaintiff  with  them,  and,  upon  his  refusal,  to 
sue  alone  and  join  the  trustee  as  a defendant. 
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Faulkner  v.  Faulkner  (1893),  23  O.R.  252,  and  Dunlop  Pneumatic  Tyre  Co.  v. 
Selfridge  and  Co.  Limited,  [1915]  A.C.  847,  followed. 

Moot  y.  Gibson  (1891),  21  O.R.  248,  dissented  from  on  this  point. 

Even  if  the  plaintiffs  could  be  regarded  as  assignees  of  a chose  in  action  and 
so  entitled  to  the  benefit  of  Rule  85,  their  position  was  not  improved — 
an  assignee  of  part  of  a claim  cannot  maintain  an  action  for  the  recovery 
of  that  part ‘from  the  debtor. 

Seaman  v.  Canadian  Stewart  Co.  (1911),  2 O.W.N.  576,  579,  approved  and 
foUowed. 


Actions  by  the  respective  plaintiffs  as  assignees  of  one  Ash  to 
recover  from  the  defendant  the  amounts  of  debts  alleged  to  be  due 
by  the  defendant  to  Ash. 


The  actions  were  tried  by  Hodgins,  J.A.,  without  a jury,  at  a 
Toronto  sittings. 

J.  J.  Gray,  for  the  plaintiffs. 

W.  J.  McCallum,  for  the  defendant. 


December  30,  1919.  Hodgins,  J.A.: — Since  delivering  judg- 
ment at  the  close  of  the  trial,  which  I did  under  the  impression  that 
both  Mr.  Gray  and  Ash  had  agreed  that  the  latter  should  be  added 
as  a party  plaintiff,  I am  informed  that  Mr.  Gray  declines  to  add 
Ash  as  a party  plaintiff,  and  no  application  was  made  to  add  him  as 
a defendant.  I have  therefore  to  dispose  of  the  question  argued 
before  me  by  Mr.  McCallum,  namely,  that,  without  Ash  as  a 
party,  the  plaintiffs  cannot  succeed,  because  the  assignment  is  of 
V only  a part  of  the  debt  in  question. 

I have  already  expressed  the  view  that,  whatever  the  plaintiffs’ 
rights  may  be  under  the  terms  of  the  agreement  itself,  or  under  the 
assignments  from  Ash,  they  could  not  recover  except  subject  to 
whatever  rights  arose  out  of  the  agreement  which  contains  the 
covenant  on  which  they  sued.  The  case  is  distinguishable  from 
those  where  the  party  to  whom  the  money  is  payable  is  merely  a 
trustee  for  others.  Here  no  trust  is  disclosed,  nor  was  there  any 
proof  that  the  plaintiffs  were  entitled  to  the  money  within  the 
terms  of  the  agreement.  I do  not  think  that,  suing  alone,  they  can 
recover  either  upon  the  terms  of  the  covenant  in  the  agreement 
itself  or  by  virtue  of  the  assignments  by  Ash  to  them.  The  sum 
of  $5,900  is  part  of  the  consideration  for  the  entire  agreement 
between  Ash  and  the  defendant,  and  the  defendant  is  entitled  to 
require  Ash  to  carry  out  his  agreement  strictly  before  he  is  called 
upoii  to  hand  over  the  consideration  or  to  pay  the  sum  of  $5,900, 
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either  to  Ash  or  to  ‘Hhe  various  persons  entitled  thereto.”  Until 
the  contract  is  carried  out,  neither  Ash  nor  those  persons  are 
entitled  to  the  S5,900  or  to  any  part  of  it.  Whatever  may  be  the 
law  as  to  partial  assignments  of  a simple  chose  in  action,  I do  not 
think  the  statute  extends  to  an  assignment  of  part  only  of  the 
consideration  for  an  agreement,  so  as  to  vest  in  the  assignee  the 
right  to  sue  without  joining  his  assignor.  His  assignor  is  the 
person  to  carry  out  the  agreement,  and  he  is  only  entitled  to  the 
consideration-money  or  part  of  it  on  so  doing. 

Where,  as  in  this  case,  questions  arise  which,  although  not  going 
to  the  root  of  the  contract,  and  therefore  not  entitling  the  parties 
to  rescind,  yet  affect  the  rights  of  the  parties  under  the  agreement, 
either  to  have  an  account  taken  or  to  make  deductions  or  in  some 
other  way  to  modify  or  alter  the  carrying  out  of  the  strict  terms  of 
the  agreement,  I think  the  parties  to  the  contract  must  always  be 
parties  to  an  action  to  enforce  it,  notwithstanding  any  intermediate 
rights  which  they  may  have  endeavoured  to  give  to  others,  and 
notwithstanding  any  rights  which  may  arise  under  the  contract 
in  favour  of  third  parties,  whose  claims  are  subordinate  to  the 
carrying  out  of  the  contract.* 

I have  read  and  considered  the  cases  cited  to  me  as  well  as 
others  bearing  upon  the  point  in  question.  I think  the  reasoning 
of  Gibson,  J.,  in  Conlan  v.  Carlow  County  Council,  [1912]  2 I.R. 
535,  542,  is  applicable  here:  '^A  contracts  with  B to  build  a 
house  for  him  for  £1,000;  he  assigns  absolutely  £500  thereof  to 
C,  and  gives  D another  assignment  for  £500.  If  B disputed  due 
performance  of  the  contract,  is  he  to  be  sued  twice  over,  with 
perhaps  different  results  according  to  the  view  taken  in  each 
case  by  the  jury?  What  is  to  happen  if  it  is  decided  that  only 
£500  is  payable?  Is  D,  by  suing  first,  though  his  assignment  is 
later,  entitled  to  capture  all?  Is  the  assignor  not  to  be  a party  to 
the  action  in  which  the  debtor’s  liability  is  to' be  determined?” 
The  same  idea,  i.e.,  that  the  parties  to  the  contract  must  be 
present  and  be  bound  by  any  determination  where  they  retain 
any  interest  in  the  debt  part  of  which  is  assigned,  or,  on  the  other 
hand,  where  the  debtor  has  claims  against  the  assignor  which  must 
be  settled  before  the  balance  is  ascertained,  is  to  be  found  under- 
lying the  following  decisions: — 
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In  Durham  Brothers  v.  Robertson,  ,[1898]  1 Q.B.  765,  referring 
to  the  English  Judicature  Act,  1873,  sec.  25,  sub-sec.  6,  it  is  said 
by  the  Court  of  Appeal:  “It  does  not  involve  him’’  (the  debtor) 
“in  any  question  as  to  the  state  of  accounts  between  the  mortgagor 
and  the  mortgagee  . . . The  question  is  not  one  of  mere 

technicahty  or  of  form:  it  is  one  of  substance,  relating  to  the 
protection  of  the  original  debtor  and  placing  him  in  an  assured 
position^’ (p.  773). 

In  William  Brandies  Sons  & Co.  v.  Dunlop  Rubber  Co.,  [1905] 
A.C.  454,  and  in  Graham  v.  Crouehman  (1917),  41  O.L.R.  22,  39 
D.L.R.  284,  an  equitable  assignee  of  the  whole  fund  was  held 
entitled  to  sue  alone,  but  it  appeared  in  each  case  that  the  assignor 
had  no  beneficial  interest  in  the  fimd. 

In  Seaman  v.  Canadian  Stewart  Co.  (1911),  2 O.W.N.  576,  the 
Court  of  Appeal  said,  at  p.  579,  after  reviewing  the  English  cases: 
“It  is  more  than  doubtful  whether  there  can  be  an  assignment  of  a 
part  of  a claim  so  as  to  entitle  the  assignee  to  maintain  an  action 
for  the  recovery  of  such  part  from  the  debtor,  under  sec.  58  (5)  of 
the  Judicature  Act,  R.S.O.  1897,  ch.  51.  There  is  no  binding 
authority  to  that  effect,  and  the  better  opinion  seems  opposed  to 
such  a conclusion.^^ 

I think  that  here  Ash  is  a necessary  party,  either  as  plaintiff  or 
defendant;  and,  as  the  plaintiffs  decline  to  add  him  as  a party 
plaintiff,  and  no  application  is  made  to  add  him  as  a defendant, 
and  as  the  point  is  one  that  is  particularly  set  out  in  the  defence, 
and  was  urged  before  me,  I must  give  effect  to  it.  I am  reluctant 
to  dismiss  the  actions  for  want  of  the  proper  parties;  but,  having 
given  aii  opportunity  to  the  plaintiffs  to  remedy  this  defect,  I do 
not  see  that  any  course  is  advisable  or  open  to  me  other  than  a 
dismissal  of  the  present  actions. 

The  judgment  as  outlined  by  me  at  the  conclusion  of  the 
case  will  therefore  go  for  nothing,  and  judgment  will  be  entered 
dismissing  both  these  actions  with  costs. 

The  plaintiffs  appealed  from  the  judgment  of  Hodgins,  J.A. 

January  26, 1920.  The  appeal  was  heard  by  Mulock,  C.J.  Ex., 
Clute,  Sutherland,  and  Hasten,  JJ. 
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Gray,  for  the  appellants,  argued  that  the  assignments  Ash  to 
Best  and  Ash  to  Calvert,  of  which  proper,  notice  was  given,  were 
sufficient  to  give  Best  and  Calvert  the  right  to  sue  without  joining 
Ash.  He  however  consented  and  apphed  for  leave  to  join  Ash, 
undertaking  to  file  Ash^s  consent  and  to  appear  for  him,  though 
contending  that  the  action  was  properly  constituted  as  it  stood. 
[An  order  was  made  as  stated  below.]  Beatty  had  agreed  with 
Ash  to  assume  liabihties  of  $36,894.38  ^^or  thereabouts.”  In  the 
recitals  the  words  ^^or  thereabouts”  did  not  occur.  The  operative 
part  of  the  contract  governed,  and  ‘‘or  thereabouts”  was  wide 
enough  to  cover  the  $857.06  of  excess  habilities  which,  as  Beatty 
asserted,  cropped  up  over  and  above  the  $36,894.38.  Beatty 
was  to  pay  Ash  or  the  persons  entitled  thereto  $5,900,  in  addition 
to  assuming  the  liabihties.  This  $5,900  was  the  amount  put  up 
by  subscribers  for  stock  in  the  company  which  Ash  was  forming. 
This  $5,900  should  be  paid  to  the  “persons  entitled  thereto,” 
irrespective  of  any  Excess  habffities;  and,  if  there  was  to  be 
a deduction  from  the  $5,900,  it  should  be  made  pro  rata  according 
to  the  amounts  the  various  persons  were  entitled  to  receive 
respectively.  As  to  the  form  of  the  action.  Moot  v.  Gibson  (1891), 
21  O.R.  248,  was  authority  for  not  joining  Ash  as  a party  plaintiff. 

McCallum,  for  the  defendant,  respondent,  argued  that  “or 
thereabouts”  did  not  enlarge  the  recital;  that  Beatty  had  to 
assume  only  $36,894.38  of  habihties,  and  that  any  more  that 
turned  up  could  be  deducted  out  of  any  impaid  portion  of  the 
$5,900.  He  urged  that  there  could  not  be  a partial  assignment  of  a 
chose  in  action:  Seaman  v.  Canadian  Stewart  Co.,  2 O.W.N.  576. 
Ash’s  right  to  receive  the  $5,900  from  Beatty  could  not  be  assigned 
part  to  one  and  part  to  another. 

Gray,  in  reply. 

March  26.  Hasten,  J.  This  is  an  appeal  from  the  judgment 
of  Hodgins,  J.A.,  delivered  by  him  on  the  30th  December  last, 
dismissing  the  plaintiffs’  actions  on  the  ground  that  one  Ash  was 
a necessary  party  thereto.  ' 

Counsel  for  the  appellants  in  opening  his  appeal  stated  that  he 
had  failed  to  make  his  position  clear  to  the  trial  Judge,  and  that  he 
had  never  intended  to  withdraw  from  his  offer  to  add  Ash  as  a 
co-plaintiff,  and  he  apphed  to  this  Court  for  an  order  maldng  Ash 
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a co-plaintiff  and  undertaking  to  file  his  consent  and  to  represent 
him  on  the  hearing  of  the  appeal.  On  these  undertakings  an  order 
was  made  adding  Ash  as  a co-plaintiff,  and  directing  that  all 
necessary  amendments  in  the  pleadings  should  be  made,  also  that 
the  two  actions  should  be  consolidated.  The  order  was  made 
without  prejudice  to  the  plaintiffs’  right  to  contend,  on  the  question 
of  costs,  that  separate  actions  had  been  properly  launched  in 
their  original  form,  and  that  the  original  plaintiffs.  Best  and  Calvert, 
were  entitled  to  maintain  their  actions  as  launched.  Counsel  for 
the  defendant  consented  to  the  adding  of  Ash. 

I pause  here  to  say  that  I fully  agree  with  the  judgment  of  the 
trial  Judge  dismissing  for  want  of  parties  the  action  as  it  stood 
before  him.  I shall  revert  to  the  question  when  deahng  with  the 
costs. 

After  the  addition  of  Ash  as  co-plaintiff,  the  argument  of  the 
case  proceeded  on  what  was  admitted  to  have  been  throughout  the 
real  issue  in  controversy  between  the  parties,  namely,  as  to  whether 
the  defendant  is  entitled  to  deduct  from  the  sum  of  S5,ff 00  claimed 
by  the  plaintiffs,  $857.06,  being  the  amount  of  liabilities  which  he 
claimed  to  have  paid  in  excess  of  certain  liabilities  undertaken 
by  him. 

In  order  to  understand  this  contention,  a brief  statement  of 
the  facts  is  necessary: — 

The  plaintiff  Ash,  having  entered  into  agreements  for  the 
acquisition  of  certain  manufacturing  plants,  caused  to  be  incorpor- 
ated and  was  promoting  the  flotation  of  a company  known  as  the 
Canadian  Drill  and  Electric  Box  Company  Limited  for  the  purpose 
of  carrying  on  the  manufacturing  undertaking.  The  promotion 
did  not  succeed,  and  ultimately  it  was  deemed  to  be  the  best 
course  for  Ash  and  the  Canadian  Drill  and  Electric  Box  Company 
to  sell  out  all  their  assets  to  Beatty,  the  defendant.  The  agree- 
ment for  that  sale  is  exhibit  1 at  the  trial. 

By  one  of  its  recitals,  the  agreement  purports  to  be  founded  on 
the  ‘‘representation,  condition,  and  understanding  that  at  the 
date  hereof  the  assets  of  the  company  (the  Canadian  Drill  and 
Electric  Box  Company  Limited)  are  as  set  out  in  schedule  A. 
attached  hereto,  and  that  the  total  habilities  or  obligations  of  the 
company  are  as  set  out  in  schedule  B.  hereto.”  (Schedule  B.  shews 
Habilities  of  $36,894.38.)  The  operative  part  of  the  agreement  is 
as  follows: — 
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“And  in  consideration  of  the  foregoing  the  purchaser  hereby 
covenants  and  agrees  to  assurne  the  obligations  and  liabilities  of 
the  company  as  set  forth  in  schedule  B.  attached  hereto,  amount- 
ing to  the  sum  of  $36,894.38  or  thereabouts,  and  to  pay  to  the 
vendor  or  the  various  persons  entitled  thereto  the  sum  of  $5,900, 
upon  receiving  releases  of  their  respective  rights  arising  from  the 
pajmient  of  money  to  the  vendor,  or  transfers  of  the  shares  in  the 
said  company  upon  which  the  said  amount  has  been  paid  by  the 
persons  making  said  payments  or  subscribing  for  shares.’’ 

The  assets  were  handed  over  to  Beatty,  and  subsequently  it 
was  found  that  the  outstanding  Habilities  exceeded  the  sum  of 
$36,894.38,  and  Beatty  paid  on  this  account  an  additional  sum  of 
$857.06. 

In  the  course  of  promoting  the  Canadian  Drill  and  Electric 
Box  Company  Limited,  Ash  went  about  seeking  subscribers  for 
shares,,  and  obtained  $5,900  of  money  which,  it  now  transpires,  he 
received  as  trustee  for  the  subscribers  in  order  that  he  might 
procure  for  them  shares  in  the  company.  No  shares  were  ever 
issued  to  these  subscribers,  and  Ash  remained  a trustee  of  the 
moneys  which  he  had  received,  am.oimting  to  $5,900.  These 
moneys  are  traced  to  the  defendant,  and  are,  in  my  opinion,  re- 
payable by  him  to  Ash,  and  by  Ash  to  the  parties  who  contributed 
them:  Royal  Bank  of  Canada  v.  The  King,  [1913]  A.C.  283; 
National  Bolivian  Navigation  Co.  v.  Wilson  (1880) ; 5 App.  Cas,  176. 

This  situation  does  not  appear  to  have  been  brought  to  the 
attention  of  the  trial  Judge  by  counsel  for  the  plaintiffs,  and  only 
transpired  in  the  course  of  the  argument  in  this  Court  from  the 
admissions  of  counsel  for  the  defendant  in  answer  to  questions 
from  the  Court.  This  circumstance  appears  to  me  to  be  decisive 
of  the  controversy.  The  issue  is  as  to  the  right  to  set  off  against 
the  $5,900  due  by  the  defendant  to  Ash  as  trustee  the  overpayment 
made  by  the  defendant  on  account  of  general  liabilities,  for  repay- 
ment of  which  Ash  is  alleged  to  be  personally  responsible. 

In  other  words,  what  is  claimed  is  to  set  off  against  a debt  due 
to  Ash  as  trustee  a claim  against  him  personally.  But  these  are 
not  mutual  debts,  and  could  not  be  set  off  either  in  law  or  equity: 
Ambrose  v.  Fraser  (1887),  14  O.R,  551. 

The  plaintiffs  are  therefore  entitled  to  recover  the  full  amounts 
claimed  without  any  set-off  or  deduction  in  respect  of  the  claim  of 
$857.06. 
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It  remains  to  deal  mth  the  question  of  costs. 

If^  as  contended  by  their  counsel,  each  of  the  plaintiffs  is 
entitled  to  maintain  his  own  action  in  his  own  name  without  adding 
Ash  as  a party,  then  the  plaintiffs  are  entitled  to  their  costs  of  the 
actions  throughout;  but,  as  I have  stated  above,  I cannot  take  that 
view. 

The  latest  statement  of  the  law  which  I have  observed  is  that 
of  Lord  Haldane  in  Dunlop  Pneumatic  Tyre  Co.  v.  Selfridge  and 
Co.  Limited,  [1915]  A.C.  847.  At  p.  853  he  says: — 

I^My  Lords,  in  the  law  of  England  certain  principles  are  funda- 
mental. One  is  that  only  a person  who  is  a party  to  a contract 
can  sue  on  it.  Our  law  knows  nothing  of  a jus  qucesitum  tertio 
arising  by  way  of  contract.  Such  a right  may  be  conferred  by 
way  of  property,  as,  for  example,  imder  a trust,  but  it  cannot  be 
conferred  on  a stranger  to  a contract  as  a right  to  enforce  the 
contract  in  personam.” 

In  Ontario  the  cases  were  fully  reviewed  in  1893  by  the  Queen’s 
Bench  Divisional  Court  in  the  case  of  Faidkner  v.  Faulkner 
(1893),  23  O.R.  252.  I quote  the  remarks  of  Street,  J.,  at  p.  258, 
as  follows 

‘Hn  all  the  cases  since  Tweddle  y.  Atkinson  (1861),  1 B.&  S. 393, in 
which  a person  not  a party  to  a contract  has  brought  *an  action  to 
recover  some  benefit  stipulated  for  him  in  it,  he  has  been  driven, 
in  order  to  avoid  being  shipwrecked  upon  the  common  law  rule 
which  confines  such  an  action  to  parties  and  privies,  to  seek  refuge 
under  the  shelter  of  an  alleged  trust  in  his  fa,Your : Mulholland  v. 
Merriam  (1872),  19  Gr.  288;  In  re  Empress  Engineering  Co.  (1880), 
16  Ch.  D.  125;  In  re  Rotherham  Alum  Co.  (1883),  25  Ch.  D.  103, 
111;  Gandy  v.  Gandy  (1885),  30  Ch.  D.  57;  Henderson  v.  Killey 
(1889),  17  A.R.  456;  Osborne  v.  Henderson  (1889),  18  Can.  S.C.R. 
698;  Robertson  v.  Lonsdale  (1891),  21  O.R.  600.” 

This  expresses  the  law  as  I understand  it  to  exist  in  Ontario  at 
the  present  time. 

Counsel  for  the  plaintiffs  relied  upon  the  case  of  Moot  v.  Gibson, 
21  O.R.  248,  which  was  decided  by  Mr.  Justice  Robertson  in  Single 
Court,  on  an  application  to  have  a judgment  creditor  appointed 
receiver  of  a certain  annuity  payable  to  the  judgment  debtor,  and 
in  which  the  learned  Judge  made  the  order  asked  and  granted  the 
receivership.  The  order  so  made  by  him  appears  to  be  beyond 
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criticism,  because  the  judgment  debtor  was  without  question 
entitled  to  the  annuity,  as  she  had  given  up  her  dower  in  certain 
lands  in  consideration  of  receiving  this  annuity  from  her  sons. 
The  learned  Judge,  although  acting  on  this  ground,  also  discusses 
the  effect  of  the  formal  written  agreement  in  which  the  judgment 
debtor  was  named  as  a party,  and  considers  and  rejects  the  argu- 
ment which  had  been  presented  before  him,  that,  as  she  had  not 
executed  the  agreement,  she  could  not  recover  on  it.  His  remarks 
in  that  regard  are  obiter,  and  in  any  case  are  not  binding  on  this 
Court.  In  so  far  as  they  are  at  variance  with  the  law  as  stated  in 
the  cases  which  I have  quoted  I disagree  with  them.  If  there  was 
no  trust,  there  was  no  right  to  sue.  If  there  was  a trust,  the  proper 
course  was  for  the  cestui  que  trust  to  apply  to  his  trustee  to  become 
a co-plaintiff  with  him,  and,  upon  his  refusal,  to  sue  alone  and  join 
the  trustee  as  a co-defendant. 

This  practice  as  to  parties  is  laid  down  in  Danielles  Chancery 
Practice,  8th  ed.,  pp.  151,  152,  as  follows: — 

‘Hn  general,  where  a plaintiff  has  only  an  equitable  right  in 
the  thing  demanded,  the  person  having  the  legal  right  to  demand 
it  should  be  a party  to  the  action : for,  if  he  were  not,  his  legal  right 
would  not  be  bound  by  the  judgment,  and  he  might,  notwith- 
standing the  success  of  the  plaintiff,  have  it  in  his  power  to  annoy 
the  defendant  by  further  proceedings.  . . . Upon  this  ground 

it  is  that  in  all  actions  by  persons  claiming  under  a trust,  the  trustee 
or  other  person  in  whom  the  legal  estate  is  vested  is  required  to  be 
a party  to  the  proceeding;  and  the  rule  is  the  same  whether  the 
trust  be  expressed  or  imphed.’^ 

The  rule  so  stated  is  fully  supported  by  the  authorities  there 
cited — see  also  Pigott  v.  Stewart,  [1875]  W.N.  69. 

I have  not  overlooked  Rule  85*,  nor  the  claim  that  the  documents 
adduced  in  evidence  shew  an  assignment  of  a chose  in  action  by  Ash  to 
the  plaintiffs,  and  notice  to  the  debtor,  entitling  them  to  sue  in  their 
own  names.  For  reasons  already  stated,  I think  that  this  is  not 
the  true  view,  but  that  Ash  was  a trustee  for  the  plaintiffs,  and 
that  they  never  bargained  with  Ash  to  accept  from  him  an  unascer- 
tained share  of  a contested  balance  due  from  the  defendant  in 

*85.  An  assignee  of  a chose  in  action  may  sue  in  respect  thereof  without 
making  the  assignor  a party. 
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lieu  of  their  full  claim  as  cestuis  que  trust  against  both  Ash  and  the 
defendant. 

But,  even  if  this  were  an  assignment  of  a chose  in  action,  the 
plaintiffs’  position  is  not 'improved.  I agree  with  what  was  said 
by  the  trial  Judge  in  this  regard,  and  refer  to  the  remarks  of  Moss, 
C.J.O.,  in  the  case  of  Seaman  v.  Canadian  Stewart  Co.,  2 O.W.N. 
576,  at  p.  579,  where  he  says: — • 

‘‘It  is  more  than  doubtful  whether  there  can  be  an  assignment 
of  part  of  a claim  so  as  to  entitle  the  assignee  to  maintain  an  action 
for  the  recovery  of  such  part  from  the  debtor,  under  sec.  58  (5)  of  the 
Judicature  Act,  R.S.O.  1897,  ch.  51.  There  is  no  binding  author- 
ity to  that  effect,  and  the  better  opinion  seems  opposed  to  such 
a conclusion;”  and  he  prefers  the  conclusion  in  Forster  v.  Baker, 
[1910]  2 K.B.  636,  to  Skipper  cfc  Tucker  v.  Holloway  and  Howard, 
[1910]  2 KB.  630. 

The  result  is  that  the  action  was  not  properly  constituted  until 
the  order  was  made  by  this  Court  joining  Ash  as  a co-plaintiff. 
Up  to  that  point  the  plaintiffs  were  wrong.  I would,  therefore, 
while  giving  judgment  to  each  of  the  plaintiffs  for  the  full  amount 
claimed  by  them  respectively,  grant  no  costs  of  the  action  or  appeal 
to  either  party. 

There  will  be  judgment  in  favour  of  the  plaintiffs  for  the 
amounts  of  the  respective  claims  of  the  two  original  plaintiffs, 
without  costs  to  either  party,  and  without  prejudice  to  the  defend- 
ant’s claim  to  recover  from  Ash  the  $857.06  alleged  overpayment, 
and  without  prejudice  to  any  defence  which  Ash  may'  set  up  to 
such  claim. 

Mulock,  C.J.  Ex.,  and  Clute,  J.,  agreed  with  Hasten,  J. 

SuTHEKLAND,  J. : — I agree  that,  with  the  action  as  now  consti- 
tuted, the  appeal  should  be  allowed. 

With  reference  to  what  Hasten,  J.,  terms  in  his  judgment  “the 
operative  part  of  the  agreement  in  question”  and  quoted  by  him 
therein  as  follov/s,  “And  in  consideration  of  the  foregoing  the 
purchaser  hereby  covenants  and  agrees  to  assume  the  obligations 
and  liabilities  of  the  company  as  set  forth  in  schedule  B.  attached 
hereto,  amounting  to  the  sum  of  $36,894.38  or  thereabouts,  and 
to  pay  to  the  vendor  or  the  various  persons  entitled  thereto  the 
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sum  of  $5,900,  upon  receiving  releases  of  their  respective  rights 
arising  from  the  payment  of  money  to  the  vendor,  or  transfers  of 
the  shares  in  the  said  company  upon  which  the  said  amount  has 
been  paid  by  the  persons  making  said  payments  or  subscribing  for 
shares,”  I should  like  to  add  that,  in  my  opinion,  the  expression 
‘‘or  thereabouts”  is  flexible  enough  to  include  the  $857.06  of 
obligations  and  liabilities  of  the  company  beyond  the  sum  of 
$36,894.38  mentioned  therein;  and  that,  apart  from  this,  upon  the 
proper  construction  of  the  whole  clause,  the  sum  of  $5,900  must 
be  paid  in  full  by  the  purchaser,  whether  paid  to  the  vendor  him- 
self or  to  the  various  parties  entitled  thereto,  without  being 
susceptible  to  any  deduction,  and  with  the  only  reservation  that 
releases  of  their  respective  rights  shall  be  given. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Millmine  V.  Eddy. 


Municipal  Corporations — Action  of  Council  of  Agricultural  Township — 
Payment  of  Expenses  of  Delegation. — Protest  against  Order  in  Council — 
Military  Service — Farm-workers — “Matters  Pertaining  to  or  Affecting  the 
Interests  of  the  Corporation'^ — Municipal  Act,  sec.  Jf.27  (4  Geo.  V.  ch.  33, 
sec.  19) — Powers  of  Council — Reasonable  Exercise— Onus — Power  of 
Court  to  Review  Action  of  Council — Action  by  Ratepayer  qui  tarn — Parties—^ 
Refusal  of  Council  to  Permit  Corporation  to  be  Added  as  Plaintiff — Amend- 
ment— Addition  of  Corporation  as  Defendant. 

The  defendants,  the  members  of  a township  council,  directed  payment, 
out  of  the  moneys  of  the  township  corporation,  of  the  expenses  of  a dele- 
gation from  the  township  to  Ottawa  to  join  with  delegations  from  other 
parts  of  the  Province  in  a protest  to  the  Government  against  a certain 
Order  in  Council  amending  the  Military  Service  Act  and  rendering  liable 
to  conscription  men  who  were  engaged  on  farms  in  the  production  of  food: — 

Held,  that  the  payment  was  authorised  by  the  Municipal  Act,  sec.  427, 
as  enacted  by  4 Geo.  V.  ch.  33,  sec.  19,  the  expenses  incurred  being  “in 
respect  to  matters  pertaining  to  or  affecting  the  interests  of  the  corpo- 
ration.” 

Per  Mulock,  C.J.Ex.  : — The  Order  in  Council,  if  acted  upon,  would  have 
had  the  effect  of  reducing  the  number  of  farm-workers  in  an  agricultural 
township,  with  the  consequent  impairment  of  the  corporation’s  ability 
to  perform  its  statutory  duties;  and,  therefore,  the  expenses  of  the  dele- 
gation came  within  the  words  quoted. 

Per  Masten,  J.  : — The  interest  of  a substantial  number  of  the  inhabitants 
of  the  township  were  affected  in  common  by  the  Order  in  Council;  and 
the  onus  was  cast  upon  the  plaintiff,  a ratepayer  of  the  township,  suing 
on  behalf  of  himself  and  all  other  ratepayers,  of  establishing  clearly  that 
neither  the  revenues  nor  property  nor  any  of  the  powers,  duties,  or  func- 
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tions  of  the  corporation  were  affected  by  the  Order.  That  had  not  been 
shewn,  and  it  could  not  be  contended  that  the  interests  of  the  corporation 
might  not  be  affected  if  it  were  depleted  of  its  young  men  engaged  in  agri- 
cultural pursuits.  If  it  might  affect  those  interests,  and  if  the  council 
honestly  beheved  that  they  might  be  affected,  it  was  not  for  the  Court 
to  judge  of  the  reasonableness  of  the  action  of  the  council  in  paying  the 
expenses.  Where  the  funds  of  the  municipahty  are  used  for  the  expenses 
of  councillors  themselves,  the  onus  is  on  them  to  shew  that  the  expenditure 
was  bond  fide  in  the  interests  of  the  corporation. 

Held,  also,  that  the  plaintiff,  a ratepayer  suing  on  behalf  of  himself  and  all 
other  ratepayers,  was  entitled  to  maintain  the  action  to  compel  repay- 
ment by  the  defendants  to  the  corporation  *of  the  sum  paid  for  expenses, 
upon  shewing  that  the  corporation,  by  the  council,  had  refused  to  join 
in  the  action  as  a co-plaintiff  or  to  bring  an  action  in  its  own  name,  and  upon 
adding  the  corporation  as  a party  defendant  (Hasten,  J.,  expressing  no 
opinion  upon  tWs  point). 

An  appeal  by  the  defendants  from  the  judgment  of  the  Judge 
of  the  County  Court  of  the  County  of  Brant  in  favour  of  the 
plaintiff  in  an  action  to  compel  the  restoration  to  the  treasury  of 
the  Municipal  Corporation  of  the  Township  of  Burford  of  a sum 
of  $219.13  paid  out  of  corporation  funds,  upon  a resolution  of  the 
township  council,  for  the  expenses  of  a deputation  to  Ottawa  in 
support  of  the  repeal  of  an  Order  in  Council. 

Section  427  of  the  Municipal  Act,  as  enacted  by  the  Municipal 
Amendment  Act,  1914,  4 Geo.  V.  ch.  33,  sec.  19,  provides  that  the 
council  of  a township  may  pay  for  or  towards  travelling  or  other 
expenses  incurred  in  respect  to  matters  pertaining  to  or  affecting 
the  interests  of  the  corporation,  a sum  not  exceeding  in  any 
year  $500. 

The  object  of  the  mission  to  Ottawa  was  to  induce  the  Govern- 
ment of  Canada  to  exempt  from  military  service  men  engaged 
as  farm-workers  in  the  township. 

February  26  and  27.  The  appeal  was  heard  by  Mulock, 
C.J.Ex.,  Clute,  Sutherland,  and  Masten,  JJ. 

W.  S.  Brewster,  K.C.,  for  the  appellants,  other  than  the  defend- 
ant Barker,  argued  that  the  action  was  wrongly  constituted;  it 
should  have  been  brought  in  the  name  of  the  township  corporation. 
Before  a ratepayer  could  bring  such  an  action  he  must  shew  that 
the  council  had  refused  to  bring  it:  MacTlreith  v.  Hart  (1908), 
39  Can.  S.C.R.  657,  at  p.  662;  Paterson  v.  Bowes  (1853), 
4 Gr.  170,  at  p.  183;  Robertson  v.  City  of  Montreal  (1915),  52 
Can.  S.C.R.  30,  26-  D.L.R.  228.  On  the  merits,  counsel  urged 
that  the  payment  was  authorised  by  sec,  427  of  the  Municipal 
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Act,  as  enacted  by  4 Geo.  V.  ch.  33,  sec.  19.  The  mission  to 
Ottawa  was  a matter  affecting  the  interests  of  the  corporation, 
witliin  the  meaning  of  the  section.  He  referred  to  sec.  8 of  the 
Municipal  Act  as  defining  what  the  corporation  is.  It  is  the 
“inhabitants,”  and  the  mission  affected  the  inhabitants  of  Burford. 
The  good  judgment  of  the  council  must  decide  what  affected  the 
interest  of  the  inhabitants;  and,  if  its  conclusion  was  honestly 
reached,  it  should  not  be  open  to  review  by  the  Courts:  Jones 
V.  Township  of  Tuckersmith  (1915),  33  O.L.R.  634,  at  p.  659, 
23  D.L.R.  569,  at  p.  584.  The  councillors  are  trustees,  and  so, 
if  acting  in  good  faith,  are  protected:  King  v.  Matthews  (1903), 
5 O.L.R.  228;  Baxter  v.  Kerr  (1876),  23  Gr.  367. 

Gordon  Waldron,  for  the  defendant  Barker,  appellant,  said 
that  he  confined  his  argument  to  the  construction  of  the  statute 
and  to  the  consideration  of  Jones  v.  Township  of  Tuckersmith, 
supra.  The  words  of  the  statute,  “pertaining  to  or  affecting,” 
are  so  wide  as  to  embrace  a matter  of  this  kind.  The  Legislature 
gave  wide  powers  to  the  council,  limiting  them  only  as  to.  the 
amount  to  be  expended.  The  Municipal  Act,  R.S.O.  1914,  • 
ch.  192,  sec.  428  and  sec.  408  (5),  shews  the  general  powers 
of  the  corporation.  The  action  of  a municipal  council  (if  it  does 
not  contravene  the  law)  is  not  subject  to  review  by  the  Court. 
0ne  of  the  objects  upon  which  a council  is  authorised  to  expend 
money  is]  the  entertainment  of  persons  of  distinction.  Who  is 
a person  of  distinction  is  a question  of  opinion  or  fact;  it  could 
not  have  been  the  intention  of  the  Legislature  that  the  Court 
* should 'inquire  into  this;  the  Court  cannot  sit  in  judgment  on  the 
opinions  of  people.  The  resolution  was  not  unreasonable  and 
should  be  benevolently  regarded:  Maxwell  on  the  Interpretation 
of  Statutes,  4th  ed.,  pp.  447,  448, 

W.  T.  Henderson,  K.C.,  for  the  plaintiff,  respondent.  The 
new  section  (427)  of  the  Municipal  Act,  enacted  by  sec.  19  of  4 
Geo.  V.  ch.  33,  affects  only  matters  of  municipal  import,  and 
this  was  not  a matter  affecting  the  township  any  more  than'  some- 
thing happening  in  Europe.  The  Courts  have  been  for  years 
reviewing  the  exercise  of  judgment,  even  of  discretion,  by  muni- 
cipal councils  in  dealing  with  matters  affecting  the  public  interest: 
Meredith  & Wilkinson’s  Canadian  Municipal  Manual,  p.  259; 
Re  Waterous  and  City  of  Brantford  (1903-4),  2 O.W.R.  897,  4 
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O.W.R.  355;  In  re  Inglis  and  City  of  Toronto  (1905),  9 O.L.R. 
562.  Jones  v.  Township  of  Tuckersmith,  supra,  was  an  entirely 
different  case.  By-laws  have  been  upset  upon  the  ground  that 
they  were  unreasonable;  in  this  case  there  was  no  by-law,  merely 
a resolution,  and  therefore  sec.  249  of  the  Municipal  Act  does  not 
apply.  Under  the  authority  of  Patchell  v.  Raikes  (1904),  7 O.L.R. 
470,  at  p.  481,  the  municipality  may  now  be  added  as  a party  in 
order  to  receive  the  money.  In  any  event  a ratepayer  has  a 
right  of  action,  for  the  corporation  had  an  opportunity  to  sue, 
but  failed  to  avail  itself  of  it:  Paterson  v.  Bowes,  4 Gr.  170;  Mac- 
Ilreith  v.  Hart,  39  Can.  S.C.R.  657,  at  p.  668. 

Waldron,  in  reply,  objected  to  the  township  corporation  being 
added  at  this  stage  as  a party  defendant.  On  the  question  of 
by-law  or  resolution,  the  Municipal  Act  does  not  require  that 
every  money  transaction  shall  be  approved  by  a by-law. 


March  26.  Mulock,  C.J.  Ex.: — This  is  an  appeal  from  the 
judgment  of  the  learned  Judge  of  the  County  Court  of  the  County 
of  Brant  ordering  the  defendants  to  pay  to  the'"  Treasurer  of 
Burford  $219.13.  The  facts  out  of  which  this  litigation  has 
arisen  are  as  follows: — 

In  the  year  1918,  at  a public  meeting  held  in  the  Township 
of  Burford,  in  the  County  of  Brant,  it  was  resolved  that  a dele- 
gation from  the  said  township  should  be  sent  to  Ottawa  to  join 
with  delegations  from  other  portions  of  the  Province  in  a protest 
to  the  Government  against  a certain  Order  in  Council  amending 
the  Military  Service  Act  and  rendering  liable  to  conscription 
men  who  were  engaged  on  farms  in  the  production  of  food.  In 
response  to  such  resolution,  the  township  council  sent  to  Ottawa 
a delegation  composed  of  the  five  defendants  and  four  others,  and 
the  travelling  expenses  of  the  delegation,  amounting  to  $219.13, 
were  paid  out  of  moneys  of  the  township. 

The  plaintiff,  a ratepayer  of  the  township,  who  sues  on  behalf 
of  himself  and  all  other  ratepayers  of  the  township,  contends 
that  such  payment  was  illegal,  and  asks  that  the  defendants,  who 
were  the  members  composing  the  said  council,  and  who  directed 
the  payment  of  said  sum,  be  ordered  to  repay  the  same  to  the 
municipal  corporation. 

Objection  was  taken  to  the  constitution  of  the  action,  it  being 
argued  that  it  could  not  be  maintained  at  the  suit  of  an  individual 
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ratepayer,  though  suing  on  behalf  of  himself  and  all  other  rate- 
payers, but  should  have  been  brought  in  the  name  of  the  corpor- 
ation. The  corporation  is  the  proper  plaintiff;  circumstances 
may  entitle  an  incorporator  on  behalf  of  himself  and  all  others 
of  his  class  to  bring  an  action  for  the  benefit  of  the  corporation;  Muiock,  c.j.Ex. 
but  he  must  first  shew  to  the  Court  sufficient  reason  for  the  . 
corporation  not  being  a party  plaintiff,  and,  when  so  excused, 
the  corporation  should  be  made  a party  defendant.  Here,  if  the 
corporation  is  not  a party  plaintiff  or  defendant,  there  is  no  person 
before  the  Court  to  receive  any  moneys  which  may  be  found  owing 
to  it,  or  to  give  acquittance  in  respect  thereof.  Further,  the 
corporation  would  not  be  bound,  and  the  defendants  would  be 
hable  to  as  many  actions  as  there  are  ratepayers:  Bowes,  v.  City 
of  Toronto  (1858),  11  Moo.  P.C.  463;  Foss  v.  Harbottle  (1843), 

2 Hare  461;  Mozley  v.  Alston  (1847),  1 Phillips  790;  Hamilton  y. 

Desjardins  Canal  Co.  (1849),  1 Gr.  1,  21. 

So  far  as  appears,  no  attempt  was  made  before  action  begun 
to  have  the  corporation  bring  the  action;  but,  after  the  defendants 
other  than  Barker,  in  their  statement  of  defence,  had  denied  the 
right  of  the  plaintiff  to  maintain  the  action,  his  solicitor  wrote  to 
the  township  council  asking  the  corporation  to  join  in  it  as  a 
party  plaintiff.  The  council,  however,  by  resolution,  refused  to 
do  so,  the  resolution  being  also  open  to  the  construction  that  the 
council  would  not  bring  an  action  in  the  corporation’s  name  for 
the  purpose  of  recovering  the  moneys  alleged  to  have  been  mis- 
applied. 

Under  these  circumstances,  the  plaintiff,  suing  on  behalf  of 
himself  and  all  other  ratepayers,  is  entitled,  on  adding  the  cor- 
poration as  a party  defendant,  to  maintain  this  action,  and  leave 
should  be  given  so  to  amend. 

I infer  from  the  action  of  the  council  that  the  corporation  is 
opposed  to  the  plaintiff’s  claim.  If  such  be  the  case,  I see  no 
reason  for  withholding  my  opinion  in  regard  to  the  merits  of  the 
action.  Nevertheless  the  corporation,  when  added  as  a party, 
should,  if  it  desires  it,  be  heard  before  the  order  on  this  appeal 
is  issued. 

Dealing  then  with  the  merits  of  the  question.  The  council, 
unless  authorised  by  statute,  would  have  no  right  to  expend  moneys 
of  the  ratepayers  in  payment  of  the  travelling  expenses  in  question. 
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The  defendants,  however,  contend  that  the  payment  was  author- 
ised by  sec.  427  of  the  Municipal  Act  (4  Geo.  V.  ch.  33,  sec.  19), 
which  is  as  follows:  ^^(1)  The  council  of  a city,  town,  village,  county 
or  township  may  pay  for  or  towards  the  reception  oE^  (doubtless 
meant  for  “or’’)  “entertainment  of  persons  of  distinction  or  the 
celebration  of  events  or  matters  of  national  interest  or  importance, 
of  for  or  towards  travelling  or  other  expenses  incurred  in  respect 
to  matters  pertaining  to  or  affecting  the  interests  of  the  cor- 
poration, a sum  not  exceeding  in  any  year,”  etc.;  and  the  question 
is,  was  the  mission  of  the  delegation  to  Ottawa  a matter  pertaining 
to  or  affecting  the  interests  of  the  corporation?  The  term  “cor- 
poration” is  not,  I think,  here  used  in  its  strict  sense,  as  defined 
by  Dillon  oh  Corporations,  5th  ed.,  sec.  31:  “A  municipal  cor- 
poration, in  its  strict  and  proper  sense,  is  the  body  politic  and 
corporate  constituted  by  the  incorporation  of  the  inhabitants  of 
a city  or  town  for  the  purposes  of  local  government  thereof.” 
Further  on,  in  sec.  33,  he  states  that  the  primary  and  funda- 
mental idea  of  such  a corporation  is  “an  institution  to  regulate 
and  administer  the  internal  concerns  of  the  inhabitants  of  a 
defined  locality  in  matters  peculiar  to  the  place  incorporated,  or 
at  all  events  not  common  to  the  State  or  people  at  large.” 

The  Legislature  has,  however,  from  time  to  time  enlarged  the 
powers  of  municipal  corporations  beyond  those  merely  local  or 
municipal;  and  sec.  427  is  an  instance  of  the  grant  by  the  Legis- 
lature to  the  corporation  of  extra-municipal  powers.  That  section 
empowers  councils  to  expend  a hmited  amount'  of  the -taxpayers’ 
money  in  the  reception  or  entertainment  of  persons  of  distinction, 
in  the  celebration  of  matters  of  national  interest  or  importance, 
and  in  payment  of  travelling  expenses  in  respect  of  matters  per- 
taining to  or  affecting  the  interests  of  the  corporation.  The 
object  of  the  delegation’s  mission  to  Ottawa  was  to  induce  the 
Government  to  exempt  from  military  service  men  who  in  the 
township  were  engaged  as  farm- workers.  Was  that  object  a 
matter  affecting  the  interests  of  the  corporation?  It  is  the  duty 
of  the  corporation  to  regulate  and  administer  certain  matters 
affecting  inhabitants  of  or  persons  within  the  township,  and,  in 
the  discharge  of  such  duty,  the  corporation  is  empowered  to 
levy  and  collect  taxes  from  the  ratepayers.  The  learned  trial 
Judge  expressed  the  view  that  the  mission  of  the  delegation  to 
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Ottawa  affected  the  interests  not  of  the  corporation  but  of  a 
mere  section  of  the  inhabitants  of  the- township,  namely,  those 
who  were  of  opinion  that  the  cause  of  the  Allies  would  be  better 
promoted  by  men  who  were  engaged  in  farm-work  remaining  at 
home  and  producing  food  rather  than  by  their  serving  in  the 
Army. 

With  respect,  I am  unable  to  share  this  view  of  the  learned 
trial  Judge.  The  Legislature  has  cast  upon  the  corporation 
certain  statutory  duties,  such  as  the  maintenance  of  roads,  bridges, 
schools,  gaols,  police  service,  etc.,  which  require  expenditure  of 
public  money,  and  has  authorised  the  corporation  to  raise  the 
necessary  funds  by  taxing  the  ratepayers  of  the  township.  The 
withdrawal  from  the  township  for  military  or  other  purposes  of 
men  engaged  in  farm-work  would  doubtless  diminish  the  profits 
derived  from  the  farm,  and  would  also  relieve  such  men  from 
payment  of  the  share  of  taxes  theretofore  borne  by  them.  In 
either  case  there  would  remain  less  wealth  and  fewer  persons  in 
the  township  liable  to  taxation.  Those  who  continued  ratepayers 
would  be  obliged  to  bear  greater  burdens,  and  if  the  depopulation 
were  to  assume  sufficiently  large  proportions  the  corporation  might 
be  unable  to  exact  from  the  remaining  ratepayers  sufficient  moneys 
wherewith  to  enable  it  to  perform  its  statutory  duties.  Whether, 
therefore,  such  depopulation  were  to  assume  such  proportions 
as  to  render  it  impossible  for  the  corporation  to  perform  its  statu- 
tory duties,  or  were  so  slight  as  merely  to  reduce  to  a material 
extent  the  tax-paying  power  of  the  remaining  ratepayers,  in 
either  case  the  interests  of  the  corporation  would  be  affected. 

I am  of  opinion  that  a public  measure  such  as  the  Order  in 
Council  in  question,  if  acted  upon,  would  have  had  the  effect  of 
reducing  the  number  of  farm-workers  in  the  agricultural  Township 
of  Burford,  with  the  consequent  impairment  of  the  corporation’s 
ability  to  perform  its  statutory  duties;  and,  therefore,  the  travelling 
expenses  of  the  delegation  in  proceeding  to  Ottawa  in  order  to 
induce  the  Government  to  repeal  the  Order  in  Council  was  a 
matter  “pertaining  to  or  affecting  the  interests  of  the  corporation” 
of  Burford. 

For  these  reasons,  I think  this  appeal  should  be  allowed,  that 
the  judgment  below  should  be  set  aside,  and  that  judgment 
should  be  entered  dismissing  the  action  with  costs  here  and 
below, 
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Clute  and  Sutherland,  JJ.,  agreed  with  Mulock,  C.J.Ex. 

Hasten,  J.: — I have  had  an  opportunity  of  perusing  the 
judgment  of  my  Lord  the  Chief  Justice,  and  I agree  with  his 
conclusion  that  this  appeal  should  be  allowed. 

The  issue  in  this  action  falls  to  be  dealt  with  under  the  inter- 
pretation to  be  placed  on  sec.  427  of  the  Municipal  Act  (4  Geo. 
V.  ch.  33,  sec.  19),  which  reads  as  follows: — 

(1)  The  council  of  a city,  town,  village,  county  or  township 
may  pay  for  or  towards  the  reception  of  (or)  entertainment  of 
persons  of  distinction  or  the  celebration  of  events  or  matters  of 
national  interest  or  importance,  or  for  or  towards  travelling  or 
other  expenses  incurred  in  respect  to  matters  pertaining  to  or 
affecting  the  interests  of  the  corporation,  a sum  not  exceeding 
in  any  year  in  the  case  of 

{a)  a city  having  a population  of  not  less  than  100,000. . . . $20,000 
(6)  a city  or  town  having  a population  of  not  less  than 

20.000  2,500 

(c)  a city  or  town  having  a population  of  not  less  than 

10.000  : 1,000 

(d)  a county 1,500 

{e)  other  municipalities 500 

The  question  is,  was  the  expenditure  here  in  question  an 
expenditure  for  or  towards  the  travelling  or  other  expenses  incurred 
in  respect  to  matters  pertaining  to  or  affecting  the  interests  of 
the  Corporation  of  the  Township  of  Burford? 

In  determining  that  question  it  is  necessary  to  bear  in  mind 
sec.  8 of  the  Municipal  Act:  ‘‘The  inhabitants  of  every  county, 
city,  town,  village,  and  .township  shall  be  a body  corporate  for 
the  purposes  of  this  Act;’’  and  that  the  body  corporate  so  con- 
stituted is  an  entity  distinct  from  the  inhabitants  which  con- 
stitute it,  just  as  an  ordinary  company  is  an  entity  distinct  from 
its  shareholders. 

This  leads  to  the  conclusion  that  the  wolds  “matters  pertaining 
to  or  affecting  the  interests  of  the  corporation”  mean  matters 
pertaining  to  or  affecting,  not  the  private  interests  of  one  inhabi- 
tant or  several  inhabitants,  or  even  all  the  inhabitants  as  such,^ 
but  matters  pertaining  to  or  affecting  some  power,  duty,  or  other 
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function  of  the  corporate  entity  known  as  the  ‘‘Municipality  of 
the  Township  of  Burford/'  or  its  revenues  or  property. 

It  appears  in  the  present  case  that  the  interests  of  a sub- 
stantial number  of  inhabitants  of  the  township  were  affected  in 
common  by  a certain  proposed  pubhc  action,  namely,  an  Order 
in  Council  providing  for  the  conscription  of  men  engaged  in 
agricultural  pursuits.  That  being  shewn,  I think  the  onus  was 
cast  upon  the  plaintiff  of  estabhshing  clearly  that  neither  the 
revenues  nor  property  nor  any  of  the  powers,  duties,  or  functions 
of  the  corporation  were  affected  by  the  proposed  action.  That 
has  not  been  estabhshed  here;  and,  without  going  into  detail 
(though  I agree  with  all  that  has  fallen  from  my  Lord),  I am 
wholly  unable  to  see  how  it  can  be  contended  that  it  might  not 
affect  the  interests  of  the  corporation,  as  above  defined,  if  it  were 
depleted  of  its  young  men  engaged  in  agricultural  pursuits.  If 
it  might  affect  those  interests,  and  if  the  council  honestly  beheved 
that  they  might  be  affected,  then  it  is  not  for  the  Court  to  judge 
of  the  resonableness  or  suggested  unreasonableness  of  the  action 
taken  by  the  council  in  paying  the  expenses  of  sending  a dele- 
gation of  councillors  to  Ottawa  to  oppose  the  proposed  law. 

I ought  not  to  part  with  the  case,  however,  without  emphasising 
the  fact  that  the  members  of  a municipal  council,  while  not 
trustees,  are  yet  guardians  of  the  funds  of  the  municipahty  com- 
mitted to  their  charge;  that  no  expenditure  can  be  justified  unless 
it  is  made  in  good  faith;  and  that,  where  the  funds  of  the  muni- 
cipality are  used  for  or  towards  the  travelling  or  other  expenses  of 
councillors  themselves,  the  onus  is  on  them  to  shew  that  the 
expenditure  was  bond  fide  in  the  interests  of  the  corporation,  and 
not  for  the  pleasure  of  councillors  desirous  of  taking  a junketting 
tour.  The  Court  will  scrutinise  such  expenditures  with  a jealous 
eye.  Every  such  expenditure  must  from  this  aspect  be  justified 
by  its  own  particular  facts,  and  should  not  be  made  by  wdse  and 
honest  councillors  without  taking  care  that  there  are  ample 
facts  to  justify  it. 

In  the  present  case  I think  there  was  ample  justification,  and 
I concur  in  the  disposition  proposed  by  my  Lord  the  Chief  Justice, 
that  judgment  be  entered  dismissing  the  action,  with  costs  here 
and  below. 
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I prefer  to  reserve  for  future  consideration  the  question  of 
the  plaintiff’s  right  to  maintain  the  action,  in  the  circum- 
stances and  in  the  form  here  shewn,  as  well  as  the  propriety  of 
allowing  an  amendment  at  this  stage  of  the  action.  These  seem 
to  me  to  be  very  difficult  questions  not  necessary  to  be  determined 
in  the  present  case. 

Appeal  allowed. 

[The  order  of  the  Court,  as  drawn  up  and  entered,  provided  that  costs 
should  be  paid  by  the  plaintiff  to  the  defendants  forthwith  after  taxation 
thereof — “And  the  Taxing  Officer  is  to  determine  whether  the  defendants 
had  sufficient  reasons  for  severing  their  defences,  and  if  and  so  far  as  it  shall 
appear  that  they  had  not,  then  the  said  Taxing  Officer  shall  allow  only  one 
set  of  costs.”] 
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Power  of  Attorney — Authority  to  Convey  Land — Transfer  of  Land  under  Land 
Titles  Act  Executed  by  Attorney  after  Death  of  Donor  of  Power — Powers 
of  Attorney  Act,  R.S.O.  1914,  ch.  106,  secs.  2,  3 — Form  of  Execution  by 
Attorney — Purchase-money  of  Land  Held  by  Attorney  for  Estate  oj  Deceased. 

Upon  appeal  from  the  judgment  of  Middleton,  J.,  46  O.L.R.  405,  the  majority 
of  the  Court  held  (in  effect  reversing  that  judgment),  that  under  the  power 
of  attorney  executed  in  1916  by  ^ary  M.,  who  died  in  1919,  her  attorney 
could  execute  a valid  transfer  of  her  land,  after  her  death:  secs.  2 and  3 
of  the  Powers  of  Attorney  Act,  R.S.O.  1914,  ch.  106;  but  that  the  Master 
of  Titles  was  right  in  refusing  to  register  the  transfer  which  was  tendered 
to  him,  because  it  was  executed  by  the  attorney  in  his  own  name,  instead 
of  in  the  name  of  “Mary  M.  by  her  attorney  T.M.’’  If  amended  and 
re-executed,  it  should  be  received  and  registered. 

It  was  also  hdd,  that,  the  amended  transfer  being  executed,  and  the  purchase- 
money  of  the  land  paid  by  the  transferees  to  the  attorney,  he  would  hold 
it  for  the  estate  of  Mary  M.  and  be  responsible  therefor. 

Per  Riddell  and  Masten,  JJ.,  dissenting: — The  attorney  might,  in  the  name 
of  Mary  M.,  exercise  the  power  for  whatever  it  was  worth.  He  could,  as 
her  agent,  convey  in  her  name  what  she  held  and  no  more.  She  did  not 
hold  the  land  which  he  proposed  to  convey.  On  her  death,  by  the  force 
of  law  not  touched  by  the  Powers  of  Attorney  Act,  the  land  passed  from 
her,  and  a deed  from  her  could  convey  nothing  because  she  possessed 
nothing.  The  statute  makes  valid  and  effectual  a power  so  drawn  as  to 
provide  that  it  may  be  exercised  in  the  name  and  on  behalf  of  the  heirs  or 
devisees,  executors  or  administrators,  of  the  deceased;  but  this  instrument 
did  not  contain  that  provision. 

An  appeal  by  Thomas  McCarty  from  the  judgment  of  Middle- 
ton,  J.,  46  O.L.R.  405,  upon  a case  stated  by  the  Master  of  Titles. 

February  23.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Clute,  Riddell,  Sutherland,  and  Masten,  JJ. 

William  Proudfoot,  K.C.,  for  the  appellant,  contended  that 
the  words  used  by  Mary  McCarty  in  the  general  power  of  attorney 
given  to  her  husband  during  her  lifetime,  'Hhese  presents  shall 
not  be  revoked  by  my  death,’’  Avhen  read  in  conjunction  with 
sec.  2 of  the  Powers  of  Attorney  Act,  R.S.O.  1914,  ch.  106,  made  a 
transfer  of  her  property  by  her  attorney  after  her  death  valid 
in  law.  This  will  lead  to  no  evasion  of  the  Succession  Duty 
Act,  R.S.O.  1914,  ch.  24.  He  referred  to  and  discussed  Bryant  v. 
La  Banque  du  Peuple,  [1893]  A.C.  170. 

E.  C.  Cattanach,  for  the  Official  Guardian,  contended  that 
the  judgment  of  Middleton,  J.,  was  correct,  and  that  on  the  death 
22 — 47  O.L.R. 
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of  Mary  McCarty  her  estate  passed  to  her  heirs,  subject  to  the 
Devolution  of  Estates  Act;  and  that,  as  such  passing  of  the  estate 
would  conflict  with  the  general  power  of  attorney,  the  latter 
became  at  once  inoperative. 

F.  P.  Brennan,  for  the  Attorney-General,  protector  of  the 
assurance  fund  under  the  Land  Titles  Act. 

A.  M.  Denovan,  for  the  purchasers. 

Proudfoot,  in  reply. 


March  26.  Suthekland,  J.: — An  appeal  from  the  order  or 
judgment  of  Middleton,  J.,  dated  the  5th  December,  1919,  upon 
a case  stated  by  the  Master  of  Titles  under  sec.  88  of  the  Land 
Titles  Act. 

The  owner  of  the  land  in  question,  one  Mary  McCarty,  executed 
a general  power  of  attorney  in  favour  of  her  husband,  Thomas 
McCarty,  bearing  date  the  25th  July,  1916.  She  therein  did 
‘^name  constitute  and  appoint  her  said  husband  her  true  and 
lawful  attorney  irrevocable  for  her  and  in  her  name  for  her  sole 
and  exclusive  use  and  benefit”  to  do  certain  things  therein  mention- 
ed and  amongst  others  the  following: — 

^‘To  take  possession  of  and  to  let  set  manage  and  improve” 
her  ‘‘real  estate,”  “to  sell  and  absolutely  dispose  of”  her  “real 
estate  lands  and  hereditaments”  and  “to  convey  assign  transfer 
and  make  over  the  same  respectively  to  the  purchaser,”  “to 
execute  and  do  all  such  assurances  deeds  covenants  and  things 
as  shall  be  required,”  and  “generally  to  act  in  relation  to  her 
estate  and  effects  real  and  personal  as  fully  and  as  effectually 
in  all  respects  as  if”  she  were  “personally  present.” 

The  concluding  clause  of  the  power  of  attorney  is  as  follows: — 
“And  I hereby  grant  full  power  to  my  said  attorney  to  substitute 
and  appoint  one  or  more  attorney  or  attorneys  under  him  with 
the  same  or  more  limited  powers  and  such  substitute  or  substitutes 
at  pleasure  to  remove  and  others  to  appoint  I the  said  Mary 
McCarty  hereby  agreeing  and  covenanting  for  myself  my  heirs 
executors  and  adminstrators  to  allow  ratify  ^nd  confirm  whatso- 
ever my  said  attorney  or  his  substitute  or  substitutes  shall  do 
or  cause  to  be  done  in  the  premises  by  virtue  of  these  presents 
and  hereby  expressly  providing  that  these  presents  shall  not  be 
revoked  by  my  death.” 
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Mary  McCarty  died  on  the  3rd  August,  1919,  intestate. 
Her  husband  and  attorney  thereafter  entered  into  an  agreement 
to  sell  the  land  in  question  to  purchasers,  he  and  they  being 
aware  of  her  death.  In  October,  1919,  the  husband  in  his  own 
name  signed  a written  transfer  under  the  said  power  of  attorney, 
wherein  Mary  McCarty  (deceased),  by  her  attorney  Thomas 
McCarty,  purported,  as  registered  owner  of  the  freehold,  to  transfer 
to  the  purchasers  the  said  lands.  An  affidavit  attached  is  in 
part  as  follows: — 

‘H,  Thomas  McCarty,  the  transferor  named  in  the  above 
document,  make  oath  and  say: — That  the  above  named  Mary 
McCarty,  deceased,  was  my  wife  and  was  of  the  age  of  21  years 
or  over.  That  the  power  of  attorney  under  which  I convey  has 
not  been  revoked  and  is  of  full  force  and  effect.” 

On  the  face  of  the  said  transfer  there  is  written  the  following: 
‘^Consent  to  registration,  under  sec.  13  of  the  Devolution  of 
Estates  Act  as  amended.*  R.  E.  M.  Meighen,  solicitor  under 
Succession  Duty  Act  to  the  Treasurer  of  Ontario.” 

On  this  transfer  being  offered  to  the  Master  of  Titles  for 
registration,  he  declined  to  receive  it,  and,  under  sec.  88  of  the 
Land  Titles  Act,  referred  the  matter  in  the  form  of  a stated  case 
for  the  opinion  of  the  Court,  stating  therein:  ^‘Notwithstanding 
the  wide  language  of  sec.  2 of  the  Powers  of  Attorney  Act,  R.S.O. 
1914,  ch.  106,  I feel  doubtful  as  to  whether  the  statute  extends  to 
make  good  a conveyance  in  the  name  of  a dead  person  by  an 
attorney,  when  both  the  attorney  and  the  transferee  are  aware 
of  such  person’s  death,  and  the  beneficial  interests  in  the  property 
have  devolved  upon  other  persons.” 

The  case  came  on  to  be  heard  before  Middleton,  J.,  in  Chambers. 
He  held  that  the  Master  rightly  refused  to  register  the  conveyance, 
and  dealt  with  the  matter  in  his  judgment  in  this  way  (quoting 
from  th'e  reasons  for  judgment  of  Middleton,  J.,  46  O.L.R.  at 
pp.  408  and  409). 

From  that  decision  the  husband  of  the  deceased  Mary  McCarty 
now  appeals  on  the  following  grounds: — 

(1)  “That  Middleton,  J.,  erred  in  holding  that  the  power 
of  attorney  was  inoperative  after  the  death  of  Mary  McCarty. 

*The  amendment  is  found  in  the  Statute  Law  Amendment  Ac  , 1918,  S 
Geo.  V.  ch.  20,  sec.  22. 
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(2)  ‘‘That  he  should  have  held  that,  according  to  the  true 
construction  of  sec.  2 of  ch.  106,  R.S.0. 1914,  the  power  of  attorney 
was  effective  after  her  death,  and  the  transfer  should  have  been 
received  and  entered  by  the  proper  official  in  the  Land  Titles 
office.’’ 

Sections  2 and  3 of  the  Powers  of  Attorney  Act,  R.S.O.  1914, 
ch.  106,  are  as  follows: — 

“2.  Where  a power  of  attorney  for  the  sale  or  management 
of  real  or  personal  estate,  or  for  any  other  purpose,  provides  that 
the  same  may  be  exercised  in  the  name  and  on  the  behalf  of  the 
heirs  or  devisees,  executors  or  administrators  of  the  person  execut- 
ing the  same,  or  provides  by  any  form  of  words  that  the  same 
shall  not  be  revoked  by  the  death  of  the  person  executing  the  same, 
such  provision  shall  be  valid  and  effectual,  subject  to  such  con- 
ditions and  restrictions,  if  any,  as  may  be  therein  contained. 

“3. — (1)  Independently  of  such  special  provision  in  a power 
of  attorney,  every  payment  made  and  every  act  done  under  and 
in  pursuance  of  a power  of  attorney,  or  a power,  whether  in 
writing  or  verbal,  and  whether  expressly  or  impliedly  given,  or 
an  agency  expressly  or  impfiedly  created,  after  the  death  of  the 
person  who  gave  such  power  or  created  such  agency,  or  after  he 
has  done  some  act  to  avoid  the  power  or  agency,  shall,  notwith- 
standing such  death  or  act,  be  valid  as  respects  every  person  who  is 
a party  to  such  payment  or  act,  to  whom  the  fact  of  the  death,  or 
of  the  doing  of  such  act,  was  not  known  at  the  time  of  such 
payment  or  act  bond  fide  made  or  done,  and  as  respects  all  claiming 
under  such  last  mentioned  person. 

“ (2)  Nothing  in  this  section  shall  affect  the  right  of  any 
person  entitled  to  the  money  against  the  person  to  whom  the 
payment  is  made,  and  the  person  so  entitled  shall  have  the  same 
remedy  against  the  person  to  whom  the  payment  is  made  as  he 
would  have  had  against  the  person  making  the  payment.” 

In  Armour  on  Titles,  3rd  ed.  (1903),  p.  119,  there  is  the  follow- 
ing reference  to  the  Act  then  in  force : — 

“If  a power  of  attorney  provides  that  the  same  may  be  exer- 
cised in  the  name  and  on  behalf  of  the  heirs  or  devisees,  executors 
or  administrators  of  the  person  executing  the  same,  or  pro'\ides 
by  any  form  of  words  that  it  shall  not  be  revoked  by  the  death  of 
the  person  executing  the  same,  such  provision  shall  be  valid  and 
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effectual  to  all  intents  and  purposes.  If  there  is  no  such  provision 
in  a power  of  attorney  every  payment  made  and  act  done  under 
the  power  after  the  death  of  the  constituent  or  after  some  act 
done  by  him  to  avoid  the  power  is  valid'  as  respects  every  person 
party  to  such  payment  or  act  to  whom  the  fact  of  the  death  or 
of  the  doing  of  such  act  was  not  known  at  the  time  thereof,  and 
as'  respects  all  claiming  under  them : the  act  or  payment  must 
have  been  done  or  made  in  good  faith.” 

At  p.  120  Mr.  Armour  refers  to  Watters’  Property  Statutes, 
p.  303,  from  which  Middleton,  J.,  in  his  judgment  quotes  as 
follows : — ■ 

‘‘A  power  of  attorney,  in  its  strict  acceptation,  being  an  author- 
ity ...  to  do  certain  specific  acts  in  the  name  of,  and 
as  personally  representing,  the  party  granting  the  power,  it 
seems  necessarily  to  follow  from  a consideration  of  the  nature 
of  such  power,  that  it  must  determine  with  the  death  of  the 
donor.” 

It  is  to  be  noted  that  sec.  3 of  the  Act  in  question  provides 
that,  although  the  donoT  has  died,  certain  acts  thereafter  done 
pursuant  to  the  power  are  vahd. 

It  was  stated  on  the  argument  before  us  that  the  adult  heirs 
have  approved  of  the  sale,  and  that  the  Official  Guardian  would 
probably  do  so  if  necessary.  Counsel  for  the  Attorney-General 
appeared  as  protector  of  the  assurance  fund,  and  contended, 
as  I understood  him  upon  the  argument,  that,  as  the  power  of 
attorney  did  not  state  that  it  might  be  exercised  in  the  name  of 
and  on  behalf  of  the  heirs,  etc.,  there  was  no  authority  for  the 
attorney  assuming  to  execute  the  transfer  as  he. had  done.  I 
understood  him  to  admit  that,  if  there  had  been  such  a provision, 
the  attorney  might  have  exercised  it  on  behalf  of  the  heirs,  etc., 
and  vahdly  executed  the  transfer.  Middleton,  J.,  does  not  in 
his  judgment  expressly  say  that  that  is  also  his  view,  although 
at  one  point  in  his  judgment  he  seems  to  indicate  that  it  is. 

In  my  opinion,  if  the  power  of  attorney  had  expressly  provided, 
as  indicated  in  the  first  part  of  sec.  2,  that  it  might  be  exercised 
in  the  name  of  and  on  behalf  of  the  heirs,  etc.,  and  also,  as  it 
does,  “that  these  presents  shall  not  be  revoked  by  my  death,” 
it  would  be  clear  that  it  could  thus  be  validly  exercised  after  the 
death  of  the  donor.  In  that  case  it  would  also  be  open  to  the 
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suggestion  or  criticism  that  it  was  testamentary  in  its  character, 
even  though  not  executed  with  the  ‘formalities  attending  a last 
will.”  But  it  is  suggested  that  the  second  clause  in  sec.  2,  stating 
that,  where  the  power  of  attorney  provides  by  any  form  of  words 
that  the  same  shall  not  be  revoked  by  the  death  of  the  person 
executing  the  same,  such  provision  shall  be  valid  and  effectual, 
may  possibly  validate  acts  done  by  the  attorney  after  the  death 
of  the  donor  in  the  way  of  getting  in  and  managing  the  estate, 
quite  distinct  from  selhng  it.  Would  not  these  acts,  however, 
be  acts  which,  if  done  by  a person  not  named  as  an  executor  in 
a will,  V ould  be  improper  intermeddling  with  the  estate  which  would 
cause  him  to  be  regarded  as  an  executor  de  son  tortf  If,  however, 
he  could  do  this  validly  under  the  second  clause  of  sec.  2,  would 
he  not  thereby  be  given  authority  to  do  acts  ordinarily  to  be  done 
only  by  an  executor  after  the  death  of  the  testator  and  in  con- 
sequence of  the  power  derived  from  the  will? 

While  sec.  2 deals  with  two  distinct  cases — (I)  that  of  the 
power  providing  that  it  may  be  exercised  in  the  name  of  and  on 
the  behalf  of  the  heirs,  etc.,  and  (2)  providing  by  any  form  of 
words  that  the  same  shall  not  be  revoked  by  death — the  clause 
following  apphes  to  each,  and  enacts  that  each  provision  shall 
be  valid  and  effectual.  It  is  a principle  of  the  construction  of 
statutes  that  where  the  language  is  clear  and  explicit  effect  must 
be  given  to  it:  Garland  v.  Carlisle  (1837),  4 Cl.  & F.  693,  at  p. 
705;  Warhurton  v.  Loveland  (1832),  2 Dow  & Cl.  (H.  L.)  480, 
489;  Craies’  Statute  Law,  4th  ed.  (1906),  p.  66. 

If  then  the  power'  of  attorney  contains  plain  words  providing 
that  it  “shall  not  be  revoked  by  the  death  of  the  person  executing” 
it,  as  this  does,  such  words  must  be  given  effect  to  and  held  to  be 
valid  and  effectual:  if  there  is  any  conflict  between  this  statute 
and  the  Devolution  of  Estates  Act,  as  this  is  the  later  statute, 
effect  should  be  given  to  it.  There  would  appear  to  be  a like 
conflict  between  it  and  that  Act,  had  the  words  in  the  first  part  of 
the  section  been  included  in  the  power  of  attorney.  I do  not 
see  how  otherwise  any  reasonable  or  adequate  effect  can  be  given 
to  the  second  clause  in  the  section.  The  intention  seems  plain 
that  in  the  one  case  the  attorney  can  exercise  the  power  in  the 
name  of  the  heirs,  etc.,  though  the  donor  is  dead,  and  in  the  other 
case,  in  the  name  of  the  donor,  though  she  be  then  dead.  It 
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can  be  exercised  in  her  name  and  on  her  behalf  in  the  same  manner 


as  though  she  were  still  living,  and  no -one  can  legally  object,  in 
view  of  the  provision  of  the  statute  empowering  the  attorney 
so  to  do:  1 71  re  Whitley  Partners  Limited  (IHSQ), 32 Ch.D. 337 ;Mac~ 
kenzie’s  Powers  of  Attorney  and  Proxies,  p.  20. 

I am  therefore  of  opinion  that  under  the  power  of  attorney 
in  question  the  attorney  could  convey  and  can  execute  the  transfer 
in  question. 

But  that  does  not  dispose  of  the  matter  as  regards  the  manner 
in  which  he  has  assumed  to  execute  it  in  the  transfer  in  question. 
It  should  be  executed  by-  the  attorney  for  and  in  the  name  of 
the  donor.  He  has  not  so  executed  it,  but  in  his  own  name. 
I am  of  opinion,  therefore,  that  he  has  not  validly  executed  the 
transfer,  notwithstanding  the  initial  clause  in  the  transfer  already 
quoted.  It  should  have  been  executed  as  follows : lytary. McCarty 

by  her  attorney  Thomas  McCarty.”  In  his  affidavit  he  describes 
himself  as  the  transferor,  and  speaks  of  the  power  under  which 
he  conveys. 

I think,  therefore,  I must  come  to  the  same  conclusion  as 
Middleton,  J.,  though  for  a different  reason — ^that  the  Master 
could  not  properly  receive  and  register  the  transfer  in  its  present 
form.  If  amended  and  re-executed  as  suggested,  it  can  and 
should  be  received  and  registered. 

I am  of  opinion  also  that,  if  and  when  the  amended  or  new 
transfer  is  executed  by  Thomas  McCarty  and  the  money  paid 
to  him,  he  will  receive  it  for  the  estate  of  the  donor  and  be  respon- 
sible to  it  therefor.  It  was  suggested  by  the  Court  upon  the 
argument  that  the  purchase-money  might  be  paid  into  Court. 
Counsel  for  the  appellant,  though  contending  that  this  was 
not  necessary,  agreed  that  it  should  be  done. 

The  order  will  contain  a provision  as  to  this.  I think  the  costs 
of  all  parties  should,  under  the  circumstances,  be  out  of  the  pur- 
chase-money or  estate.  . 


Mulock,  C.J.Ex.,  agreed  with  Suthekland,  J. 

Clute,  j.  (after  stating  the  facts): — ^Mary  McCarty  died 
intestate,  and  it  is  intended  that  letters  of  administration  of  her 
estate  shall  not  be  taken  out.  (Counsel  for  the  estate-  said  on 
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the  argument,  as  I understood  him,  that  he  had  no  objection  to 

administration  being  granted  if  necessary.  In  that  case  the 

Mc(?^rty  husband,  who  executed  the  power  of  attorney,  would  be  entitled 
to  the  letters  of  administration.)  The  solicitor,  under  the  Suc- 

Clute,  J.  • -r>v  A 1 

cession  Duty  Act;  for  the  Treasurer  of  Ontario,  has,  under  sec. 
13  (7)  of  the  Devolution  of  Estates  Act,  as  amended  by  8 Geo. 
V.  ch.  20,  sec.  22,  consented  to  the  registration  of  the  said  trans- 
fer. 

The  Master  of  Titles,  notwithstanding  the  wide  language 
of  sec.  2 of  the  Powers  of  Attorney  Act,  R.S.O.  1914,  ch.  106, 
feels  doubtful  as  to  whether  the  statute  extends  to  make  good 
a conveyance  in  the  name  of  a dead  person  by  an  attorney,  when 
both  the  attorney  and  the  transferee  are  aware  of  such  person’s 
death,  and  beneficial  interests  in  the  property  have  devolved  upon 
other  persons. 

The  parties  interested,  so  far  as  the  Master  of  Titles  has 
been  informed,  are  the  said  attorney,  Thomas  McCarty,  W.  A. 
Dempsey,  G.  A.  Dempsey,  the  persons  named  as  transferees 
in  the  said  transfer,  Lawrence  McCarty,  Mabel  McCarty,  and 
Arthur  McCarty,  the  children  and  heirs  of  the  said  Mary  McCarty, 
the  last  two  being  under  the  age  of  21  years,  and  the  Attorney- 
General  for  Ontario  as  protector  of  the  assurance  fund. 

Upon  the  apphcation  of  Thomas  McCarty  for  a direction 
in  the  matter  of  the  stated  case,  Middleton,  J.,  held  that  the 
Master  of  Titles  had  rightly  and  properly  refused  to  register 
the  conveyance  of  the  said  lands  to  the  said  W.  A.  Dempsey 
and  G.  A.  Dempsey,  by  the  said  Thomas  McCarty  under  said 
power  of  attorney.  He  further  declared  that  the  said  power 
of  attorney  was  inoperative  to  enable  Thomas  McCarty  to  convey 
the  real  estate  of  the  said  Mary  McCarty,  deceased,  subsequent 
to  the  death  of  the  said  Mary  McCarty,  and  further  ordered  that  the 
sale  of  the  said  lands  be  carried  out  under  the  provisions  of  the 
Infants  Act,  and  that  in  this  event  the  -costs  of  the  said  Thomas 
McCarty  and  of  the  Official  Guardian  may  be  borne  by  the  pro- 
ceeds of  the  said  sale;  save  as  aforesaid  each  party  shall  bear  his 
. own  costs  of  this  application. 

In  his  reasons  for  judgment,  the  learned  trial  Judge  points 
out  that,  upon  the  death  of  the  donor,  her  estate  in  the  lands 
came  to  an  end;  it  passed  to  her  heirs  subject  to  the  provisions 
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of  the  Devolution  of  Estates  Act,  vesting  it  temporarily  in  her 
personal  representatives;  and  that  the  draftsman  has  not  chosen 
to  confer  the  right  to  sell  or  dispose  of  the  property  in  the  name 
and  on  behalf  of  the  heirs,  devisees,  executors,  or  administra- 
tors. This  alone,  in  his  opinion,  was  sufficient  to  indicate  that 
the  Master  rightly  refused  to  register  the  conveyance;  he  adds 
that  lands  might  be  sold,  and  estates  be  realised  and  divided, 
without  the  payment  of  succession  duties,  and  without  any  of 
the  precautions  deemed  essential  where  infants  are  interested 
in  the 'estates  of  intestates.  He  then  adds:  “Fortunately  I 

have  not  to  consider  these  aspects  of  the  situation,  as,  in  my 
view,  the  provision  found  here  does  not  enable  a conveyance 
to  be  made  of  the  property  which  is  vested  in  the  representatives 
of  the  deceased  donor.” 

I am  unable  to  agree  with  the  learned  Judge  in  his  view  of 
the  statute  and  of  its  effect.  The  question  turns  upon  the  con- 
struction of  the  statute  R.S.O.  1914,  ch.  106,  sec.  2,  which  reads 
as  follows: — 

“2.  Where  a power  of  attorney  for  the  sale  or  management 
of  real  or  personal  estate,  or  for  any  other  purpose,  provides  that 
the  same  may  be  exercised  in  the  name  of  and  on  behalf  of 
the  heirs  or  devisees,  executors  or  administrators  of  the  person  exe- 
cuting the  same,  or  provides  by  any  form  of  words  that  the  same 
shall  not  be  revoked  by  the  death  of  the  person  executing  the 
same,  such  provision  shall  be  valid  and  effectual,  subject  to 
such  conditions  and  restrictions,  if  any,  as  may  be  therein  con- 
tained.” 

It  will  be  observed  that  the  statute  provides  for  two  distinct 
cases:  (1)  where  authority  is  conferred  upon  the  donee  of  the 
power  of  attorney  to  sell  or  deal  with  the  property  which  had 
vested  in  the  heir,  devisee,  or  personal  representative  in  the 
name  and  on  behalf  of  those  heirs,  devisees,  or  personal  repre- 
sentatives; (2)  or  a power  to  act  in  the  name  of  the  donor  of 
the  power  and  to  deal  with  the  property,  which  is  not  to  be  re- 
voked by  the  death  of  the  donor.  Such  provision  shall  be  valid 
and  effectual,  subject  to  such  conditions  and  restrictions,  if  any, 
as  may  be  therein  contained. 

The  effect  of  this  is,  in  my  opinion,  whether  the  words  used  are 
those  contained  in  clause  1 or  clause  2,  that  “such  provision 
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shall  be  valid  and  effectual,  subject  to  such  conditions  and  re- 
strictions, if  any,  as  may  be  therein  contained.” 

The  power  of  attorney  expressly  authorises  the  attorney 
to  convey,  assign,  transfer,  and  make  over  respectively  to  the 
purchaser  or  purchasers  thereof,  with  power  to  give  credit  for 
the  whole  or  any  part  of  the  purchase-money  thereof,  and  to 
permit  the  same  to  remain  unpaid  for  whatever  time  and  upon 
whatever  security,  real  or  personal,  either  comprehending  the 
purchased  property  or  not,  as  the  said  attorney  or  attorrneys 
shall  think  safe  and  proper,  and  to  execute  such  assurances, 
deeds,  covenants,  and  things  as  shall  be  required,  ‘‘and  my  said 
attorney  or  attorneys  shall  see  fit,  and  for  all  or  any  of  the  pur- 
poses aforesaid;  and  to  sign  and  give  receipts  and  discharges 
for  all  or  any  of  the  sum  or  sums  of  money  which  shall  come  to 
his  or  their  hands  by  virtue  of  the  powers  herein  contained, 
and  which  receipts,  whether  given  in  rny  name  or  that  of  my 
said  attorney  or  attorneys,  shall  exempt  the  person  or  persons 
paying  such  sum  or  sums  of  money  from  all  responsibility  of 
seeing  to  the  apphcation  thereof.” 

The  language  of  the  statute  (sec.  2,  quoted  above)  is  clear  and 
explicit.  I do  not  see  how  any  language  could  be  more  clear 
than  that  used  in  the  statute;  and,  in  my  opinion,  it  expressly 
covers  a case  like  the  present.  Had  he  executed  the  power  in 
her  lifetime,  there  can  be  no  doubt  that  the  proceeds  of  the  sale 
of  the  land  would  form  part  of  her  estate,  that  is,  that  it  was 
done,  as  he  declares,  expressly  for  her  and  on  her  behalf;  and  it 
equally  follows,  I think,  that  where  a power  of  attorney  such  as 
this  is  acted  upon  after  her  death,  the  proceeds  of  the  sale  form 
also  a part  of  her  estate  and  are  subject  to  the  Succession  Duty 
Act,  and  may  be  treated  in  all  respects  as  a part  of  her  estate. 
It  does  not,  in  my  opinion,  preclude  the  necessity  for  adminis- 
tration. 

Taking  this  view,  I think  the  appeal  should  be  allowed,  and 
the  order  of  Mr.  Justice  Middleton  set  aside,  and  that  it  should 
be  declared  that  the  power  of  attorney  executed  by  the  said 
late  Mary  McCarty  in  favour  of  the  said  Thomas  McCarty  was 
operative  after  the  death  of  the  said  Mary  McCarty,  and  that, 
according  to  the  true  construction  of  sec.  2 of  ch.  106,  R.S.O. 
1914,  the  said  power  of  attorney  was  effective  after  the  death 
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of  the  said  Mary  McCarty,  and  the  said  transfer  of  the  said  lands 
should  have  been  received  and  entered,  by  the  proper  official  in 
the  Land  Titles  office. 

For  the  first  time  this  Act  has  been  under  review,  and  the 
Master  of  Titles  acted  properly  in  asking  for  the  opinion  of  the 
Court. 

There  being  infants  interested  in  the  purchase-money,  by 
consent  the  same  is  to  be  paid  into  Court,  and  thereupon  the 
conveyance  in  question  may  be  registered,  all  parties, to  be  entitled 
to  paymont  of  their  costs  out  of  the  moneys,  and  the  balance 
is  to  be  apportioned  by  order  in  Chambers  between  the  parties 
entitled  thereto. 

Since  writing  the  above,  my  attention  has  been  called,  by 
my  brother  Sutherland,  to  a point  that  was  not  raised  in  the  Court 
below  or  during  the  argument  on  appeal,  namely,  that  the  deed 
presented  for  registration  to  the  Master  of  Titles  was  imperfectly 
executed  under  the  ^power  of  attorney,  which  of  itself  justifies 
the  Master  of  Titles  in  not  receiving  it.  My  judgment  was  con- 
fined to  the  only  question  argued  before  us,  namely,  the  effective- 
ness of  a conveyance  executed  under  the  power  of  attorney  in 
question  after  the  death  of  the  constituent  of  the  power. 
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Masten,  j.: — This  is  an  appeal  from  an  order  of  Mr.  Justice 
Middleton  made  on  the  15th  December,  1919.  The  order  was 
made  under  the  provisions  of  the  Land  Titles  Act,  upon  a case 
stated  by  the  Master  of  Titles,  and  the  effect  of  it  is  to  declare 
that  a deed  tendered  for  registration  under  the  Land  Titles  Act 
is  not  validly  executed.  Mary  McCarty  was  the  owner  of  the 
lands  in  question  during  her  lifetime,  and  she  died  on  or  about 
the  3rd  August,  1919,  intestate,  having,  on  the  25th  July,  1916, 
executed  a general  power  of  attorney  in  favour  of  her  husband, 
Thomas  McCarty. 

Acting  under  this  power  of  attorney,  Thomas  McCarty 
executed  and  tendered  for  registration  a deed  of  the  lands  in 
question.  The  deed  purports  to  be  from  ‘‘Mary  McCarty, 
late  of  the  City  of  Toronto,  in  the  County  of  York,  married 
woman  (deceased),  by  her  attorney  Thomas  McCarty,  of  the 
said  City  of  Toronto,’’  conveying  the  lands  to  W.  A.  Dempsey 
and  C.  A.  Dempsey,  and  is  signed  “Thomas  McCarty.” 
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The  Master  has  felt  doubt  and  difficulty  in  regard  to  the  accept- 
ance of  this  deed,  and  has  referred  the  matter  to  the  Court. 
The  vahdity  of  the  deed  is  supported  by  the  appellant  under 
the  provisions  of  R.S.O.  1914,  ch.  106,  sec.  2,  which  reads  as 
follows : — 

‘‘Where  a power  of  attorney  for  the  sale  or  management 
of  real  or  personal  estate,  or  for  any  other  purpose,  provides  that 
the  same  may  be  exercised  in  the  name  and  on  the  behalf  of  the 
heirs  or  devisees,  executors  or  administrators  of  the  person  exe- 
cuting the  same,  or  provides  by  any  form  of  words  that  the  same 
shall  not  be  revoked  by  the  death  of  the  person  executing  the 
same,  such  provision  shall  be  vahd  and  effectual,  subject  to 
such  conditions  and  restrictions,  if  any,  as  may  be  therein  con- 
tained.’^ 

I am  of  opinion  that  the  order  of  Mr.  Justice  Middleton 
holding  the  deed  invalid  should  be  maintained  and  the  appeal 
dismissed. 

It  is  a principle  of  construction  that  .some  meaning  must, 
if  possible,  be  given  to  every  part  of  a statute:  another  principle 
is  equally  well  settled — that  a power  of  attorney  is  construed 
strictly  by  the  Courts:  Howard  v.  Baillie  (1796),  2 H.  Bl.  618; 
Withington  v.  Herring  (1829),  5 Bing.  442;  Bryant  v.  La  Banque 
du  Peuple,  [1893]  A.C.  170. 

The  first  provision  of  the  statute  is  that  the  power  of  attorney 
may  provide  that  it  “may  be  exercised  in  the  name  and  on  the 
behalf  of  the  heirs  or  devisees,  executors  or  administrators  of  the 
person  executing  the  same.” 

That  provision  appears  to  me  aptly  to  cover  the  whole  field 
here  in  question  and  to  exhaust  the  subject-matter,  so  far,  at 
least,  as  it  relates  to  the  conveyance  of  an  estate  in  lands. 

The  second  provision,  viz.,  where  the  power  “provides  by 
any  form  of  words  that  the  same  shall  not  be  revoked  by  the 
death  of  the  person  executing  the  same”  must  therefore  relate 
to  a subject-matter  other  than  a conveyance  of  land,  or  else 
it  is  mere  surplusage.  It  is,  however,  apt  to  enable  the  donee 
of  the  power  to  act  where  there  is  no  heir,  devisee,  executor,  or 
administrator. 
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Such  a case  arises  where  action  is  taken  in  regard  to  personal 
estate,  and  there  is  neither  a will  nor  letters  of  administration 
of  the  estate  of  the  donor  of  the  power. 

In  such  a case  the  first  provision  does  not  apply  because  there 
is  no  heir,  devisee,  executor  or  administrator,  in  whose  name 
or  on  whose  behalf  the  power  can  be  exercised,  but  by  force  of 
the  second  provision  the  power  of  attorney  remains  valid  and 
effective,  and  the  donee  of  the  power  can  deal  with  such  personal 
estate. 

The  power  of  attorney  purports  to  authorise  Thomas  McCarty 
to  sell  the  lands  of  the  donor  of  the  power  and  to  convey  the 
same,  and  in  her  name  and  as  her  act  and  deed  to  execute  all 
deeds  required  for  such  purpose,  and  provides  that  the  power 
shall  not  be  revoked  by  her  death.  The  statute  iral^es  valid  and 
effectual  a power  so  drawn  as  to  provide  that  it  may  be  exercised 
in  the  name  of  and  on  behalf  of  the  heirs  or  devisees,  executors 
or  administrators,  of  the  deceased;  but  in  the  present  case  that 
was  not  done. 

It  must  be  taken  that  the  power  as  granted  is  in  force  and 
vahd,  for  the  statute  expressly  says  so.  Hence  the  attorney 
may,  in  the  name  of  Mary  McCarty,  exercise  the  power  for 
whatever  it  is  worth.  The  difficulty  is  that  the  donee  of  the 
power  is  an  agent  of  Mary  McCarty,  who  is  dead.  He  can, 
as  agent,  convey  in  her  name  what  his  principal  holds  and  no 
more.  But  she  does  not  hold  these  lands.  On  her  death,  by 
the  force  of  law  not  touched  by  this  statute,  they  passed  from 
her,  and  a deed  from  her  can  convey  nothing  because  she  possesses 
nothing. 

I can  understand  that  an  effective  deed  might  be  executed 
by  the  donee  of  the  power  if  he  was  authorised  to  sell  and  convey 
in  the  name  and  on  behalf  of  the  heirs,  devisees,  or  personal  repre- 
sentatives of  Mary  McCarty,  in  whom  the  lands  actually  vest 
on  her  death,  but  a deed  from  Mary  McCarty  can  convey  nothing, 
for  she  has  nothing. 

There  is  a further  consideration  to  be  borne  in  mind.  What 
we  are  here  asked  to  do  is  in  effect  to  declare  that  the  purchasers 
are  entitled  to  a certificate  giving  them  an  absolute  title  in  fee 
simple  in  these  lands. 


App.  Div. 
1920 

Re 

McCarty. 

Hasten,  J. 
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Where  the  right  is^  so  doubtful,  and  where  there  is  no  difficulty 
in  maldng  a good  title  in  other  ways,  we  ought,  it  seems  to  me, 
to  be  very  cautious  indeed  about  declaring  such  a right  or  estab- 
lishing such  a precedent. 

The  appeal  should  be  dismissed. 


Riddell,  J.,  agreed  with  'Hasten,  J. 


Appeal  dismissed,  with  a declaration  that  the  attorney  can,  hy  a deed 
in  the  proper  form,  make  a valid  transfer  under  the  Land  Titles  Act 
(Riddell  and  Hasten,  JJ.,  dissenting). 


1919 


[APPELLATE  DIVISION.] 


Aug.  12. 
1920 


Bryans  v.  Peterson. 


Mar.  26.  Principal  and  Surety — Promissory  N ote— Accommodation  Makers — Sureties — 
Additional  Security  Collateral  to  Chattel  Mortgage  Given  hy  Debtor  to 
Creditor — Failure  to  Keep  Chattel  Mortgage  Alive  as  against  Creditors — 
Release  of  Sureties — Effect  of  Taking  New  Chattel  Mortgage  after  Original 
had  Become  Ineffective — Advice  Given  to  Creditor  by  Solicitor-surety — 
Consent  to  Substitution  of  New  Mortgage  for  Old — Meaning  of  Collateral P 


B.  lent  T.  $2,700  upon  the  security  of  a chattel  mortgage  upon  T.’s  stock  in 
trade;  and  three  other  persons  made  a promissory  note  for  $1,000,  for  the 
accommodation  of  T.,  payable  to  B.,  and  expressed  on  its  face  to  be  given 
as  “collateral  security  to”  the  chattel  mortgage.  The  chattel  mortgage 
was  duly  registered,  but  was  not  kept  alive  as  against  creditors  by  the  filing 
of  a renewal  statement  within  30  days  before  the  expiration  of  the  term  of 
one  year  from  the  registration,  as  required  by  the  Bills  of  Sale  and  Chattel 
Mortgage  Act,  sec.  21.  One  of  the  makers  of  the  note,  P.,  being  a solicitor, 
was  consulted  by  B.,  and  advised  B.  to  take  a new  chattel  mortgage,  payable 
at  a later  date,  which  B.  did.  B.  having  died,  his  executors  brought  an 
action  on  the  note: — 

Held,  that  the  makers  of  the  note,  being  sureties  for  T.,  were  released  by  the 
creditor,  B.,  granting  time  to  the  debtor,  when  the  second  chattel  mortgage 
was  taken. 

A solicitor,  however,  is  not  allowed  to  advantage  himself  by  his  own  mistake 
or  ignorance.  P.  advised  the  whole  transaction,  and  did  not  warn  his 
client,  B.,  of  the  effect;  and,  semble,  if  P.  had  not  been  released  before  this, 
he  must  be  held  to  have  consented  to  the  substitution  of  the  new  mortgage 
for  the  old  and  to  be  bound  as  surety  for  the  new  as  for  the  old. 

But,  before  the  default  of  P.,  he  had  been  released:  the  creditor  must  keep 
the  security  he  has  taken  from  the  debtor  in  the  same  condition  as  it  was 
when  the  guaranty  was  given;  and,  if  registration  or  renewal  be  necessary 
to  make  or  keep  the  security  valid  and  effective,  the  creditor  must  register 
or  renew.  It  could  not  be  said  that  the  alteration  of  the  security  by  the 
failure  to  renew  was  unsubstantial. 

Egbert  v.  National  Crown  Bank,  [1918]  A.C.  903,  referred  to. 
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Per  Masten,  J.  : — The  term  ^Tollateral  security”  is  not  a legal  but  a com- 
mercial term,  of  somewhat  loose  and  vague  import.  The  agreement  upon 
which  this  action  was  founded  was  collateral  in  the  sense  that  it  was  ancillary 
and  subsidiary  not  only  to  the  personal  obligation  of  T.,  the  primary 
debtor,  but  to  the  original  chattel  mortgage. 


1919-20 

Bryans 

V. 

Peterson. 


An  action  upon  a promissory  note. 


The  action  was  tried  by  Kelly,  J.,  without  a jury,  at  Sault 
Ste.  Marie. 

Grayson  Smith,  for  the  plaintiffs. 

J.  E.  Irving,  for  the  defendants. 

August  12,  1919.  Kelly,  J.: — The  following  facts  will  help 
to  a proper  understanding  of  the  reasons  for  the  conclusion  I 
have  come  to: — • 

The  plaintiffs  are  the  executors  of  the  will  of  William  Bryans, 
deceased,  and  sue  to  recover  upon  a promissory  note  made  by  the 
defendants  Peterson  and  Rickaby  and  one  John  Knight,  of  whose 
will  the  defendants  Richard  Knight  and  Christina  Knight  are 
executors.  The  note,  which  contains  terms  additional  to  the 
usual  form,  is  as  follows: — 

“$1,000.00  Bruce  Mines,  Ont.,  February  20th,  1914. 

“One  year  after  date,  we  jointly  promise  to  pay  Mr.  WilHam 
Bryans  or  order  at  his  place  of  residence  in  the  Town  of  Bruce 
Mines,  Ont.,  the  sum  of  one  thousand  dollars,  for  value  received, 
with  interest  at  6%  per  annum  till  paid.  This  promissory  note 
is  given  as  collateral  security  to  a chattel  mortgage  bearing  even 
date  herewith  and  given  by  David  B.  Tees  to  William  Bryans 
to  secure  payment  of  $2,700  and  interest  as  therein  provided,  and 
this  note  is  given  as  an  accommodation  note  on  behalf  of  the 
said  David  B.  Tees. 

“John  Knight. 

“F.  W.  Rickaby. 

“N.  H.  Peterson.’^ 

William  Bryans  had  been  a prominent  farmer  in  the  Township 
of  Plummer  and  a leading  man  in  the  community  in  which  he 
resided;  and  at  the  time  of  the  transactions  which  have  given 
rise  to  this  action  he  had  retired  to  and  was  living  in  the  Town  of 
Bruce  Mines,  of  the  municipal  council  of  which  he  was  a member 
in  1913.  Though  deficient  in  education,  he  was  an  intelligent. 
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shrewd  business  man,  who  looked  after  his  own  business  affairs. 
David  B.  Tees,  a young  man,  then  residing  in  Bruce  Mines,  con- 
templated purchasing  a store-business  in  the  early  part  of  1914. 
Tees  not  having  the  necessary  money  to  do  so,  William  Bryans 
was  approached  and  asked  to  advance  what  he  required.  Bryans 
had  known  Tees  intimately  and  held  him  in  high  regard,  as  did 
other  residents  of  the  town.  Bryans  agreed  to  lend  Tees  $2,700 
on  the  security  of  a chattel  mortgage  on  the  stock  in  trade  of 
the  store-business  which  he  proposed  to  purchase  and  on  new  goods 
to  be  brought  into  the  stock,  the  amount  to  be  further  secured 
by  a mortgage  upon  a vacant  lot  in  the  Town  of  Sudbury  which 
Tees  owned. 

The  defendant  Peterson,  a solicitor  then  and  still  practising 
his  profession  in  Bruce  Mines,  was  retained  to  draw  the  necessary 
documents;  the  defendant  Rickaby,  a pubhsher,  who,  as  he  put 
it  at  the  trial,  engages  in  real  estate  ‘‘on  the  side,’^  was  interested 
in  behalf  of  Tees’  vendor  in  making  the  sale  to  Tees  of  the 
store-business.  On  the  20th  February,  1914,  a chattel  mortgage 
for  $2,700  upon  the  stock  of  goods,  and  a niortgage  for  $800  on 
the  Sudbury  lot  from  Tees  to  Bryans,  were  executed.  Peterson 
then  informed  Bryans  of  the  necessity  of  renewing  the  chattel 
mortgage  within  the  year  from  its  registration  if  not  paid  off  by 
that  time;  and  he  also  suggested  that  the  land  mortgage  be  regis- 
tered; but  Bryans  was  reluctant  that  this  should  be  done,  lest  it 
embarrass  Tees  in  making  a sale  of  the  land,  which,  to  Bryans’ 
knowledge,  he  contemplated.  Tees  was  not  present  when  the 
question  of  registration  was  brought  up.  Bryans  then,  in  Peter- 
son’s office,  asked  if  a note  could  not  be  given  him  in  heu  of  the 
land  mortgage.  Peterson  communicated  with  Rickaby  and  then 
with  Knight,  both  of  whom  came  to  Peterson’s  office*,  when  it 
was  arranged  that  a note  should  be  given  by  these  three,  but  on 
the  understanding  that  Peterson  should  retain,  as  security  for  the 
makers  of  the  note,  possession  of  the  mortgage,  also  drawn  and 
executed  in  Bryans’  favour  on  the  Sudbury  lands.  The  note  now 
sued  upon  was  then  prepared  and  signed.  At  the  same  meeting,  a 
memorandum,  of  which  the  following  is  a copy,  was  also  prepared, 
and  signed  by  Bryans: — 

“Memorandum  of  understanding  had  between  William  Bryans 
and  F.  W.  Rickaby,  John  Knight,  and  N.  H.  Peterson 
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respecting  an  accommodation  note  given  by  last  three  above  LZl  ' 

named  in  favour  of  William  Bryans  on  behalf  of  David  B.  Tees, 

said  note  bearing  even  date  herewith.  Bryans 

“In  the  event  of  the  said  David  B.  Tees  paying  the  said  peterson. 
WilHam  Bryans  the  sum  of  $2,000,  at  least,  on  account  of  a 
chattel  mortgage  given  by  said  Tees  to  said  Bryans,  within  one 
year  from  date  hereof,  and  in  the  event  of  the  said  Tees  keeping 
up  his  stock  in  trade  to  the  amount  or  value  of  $2,700,  with  same 
covered  by  fire  insurance  in  favour  of  said  Bryans,  then,  in  such 
events,  the  said  William  Bryans  covenants,  for  himself,  his  heirs, 
executors,  administrators,  or  assigns,  jointly  with  said  Rickaby, 

Knight,  and  Peterson,  to  dehver  up  to  said  lastly  named  parties, 
the  accommodation  note  this  date  signed  by  them  on  behalf  of 
David  B.  Tees. 

“Dated  this  20th  day  of  February  A.D.  1914.’’ 

This  was  retained  by  Peterson  for  the  makers  of  the  note,  and 
a copy  (unsigned)  was  then  given  to  Bryans  and  was  pro- 
duced by  the  plaintiffs  at  the  trial.  Tees  had  no  knowledge  of 
the  giving  of  the  note  or  of  this  memorandum  until  after  William 
Bryans’  death,  which  occurred  on  the  26th  February,  1916,  and 
until  after  the  fire  which  destroyed  his  stock  of  goods  in  June, 

1917.  Prior  to  the  end  of  1914,  Tees  made  several  payments, 
aggregating  $500,  on  the  principal  of  the  chattel  mortgage,  thus 
reducing  it  to  $2,200:  payment  of  interest  was  also  kept  up.  On 
the  1st  February,  1915,  Bryans  made  a further  loan  of  $500  to 
Tees,  and  assumed  to  advance  it  on  the  security  of  the  chattel 
mortgage  of  the  20th  February,  1914.  Peterson  had  nothing 
further  to  do  with  this  chattel  mortgage  or  with  the  dealings 
between  Bryans  and  Tees  from  the  time  the  chattel  mortgage 
was  made  until  the  25th  February,  1915,  when  Bryans  came  to 
his  office  and  produced  the  chattel  mortgage,  evidently  with  the 
intention  of  having  it  renewed;  on  it  being  pointed  out  that  it 
had  expired,  he  gave  instructions  to  Peterson  for  a new  chattel 
mortgage  from  Tees  for  $2,700,  covering  such  of  the  goods  formerly 
mortgaged  as  Tees  still  had  in  his  possession  and  his  new  goods 
and  new  fixtures  in  the  new  store  of  which  he  had  recently  taken 
possession.  The  new  mortgage  was  prepared  £ind  executed  on 
the  25th  February,  1915,* and  was  registered,  and  Bryans  retained 
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possession  of  it.  All  this  was  without  the  knowledge  of  the 
makers  of  the  note,  except  Peterson,  who  acted  only  in  a pro- 
fessional capacity. 

On  instructions  from  Bryans,  a discharge  of  the  chattel 
mortgage  of  the  20th  February,  1914,  was  drawn,  and  it  was 
executed  by  him  and  registered  on  the  6th  March,  1915.  In 
the  latter  part  of  1915,  Bryans  made  a further  loan  to  Tees  on  his 
promissory  note;  so  matters  stood  when  Bryans  died  on  the  6th 
February,  1916. 

In  February,  1916,  and  February,  1917,  the  plaintiffs  filed 
renewal  statements  of  the  mortgage  of  the  25tl;i  February,  1915. 
After  Wilham  Bryans’  death,  the  question  of  enforcing  payment 
of  the  mortgage,  then  overdue,  came  up  for  consideration  by 
the  executors,  and  the  matter  was  discussed  between  them  and 
their  mother,  Wilham  Bryans’  widow,  when  it  was  decided  to  give 
Tees  further  time  for  payment.  Then  the  fire  occurred  in  June, 
1917,  causing  a total  loss  of  the  mortgaged  goods,  which  were  not 
insured;  the  plaintiffs,  though  they  apphed  for  insurance,  did 
not  or  could  not  procure  it. 

The  defendants  have  set  up  that  they  are  released  by  reason 
of  the  manner  in  which  the  mortgagee  and  the  plaintiffs  dealt 
with  the  debtor.  Tees,  and  the  security  of  the  chattel  mortgage; 
and  also  because  of  the  conditions  upon  which  the  note  was 
given.  The  plaintiffs  say  that  the  makers  of  the  note  did  not 
become  mere  sureties  for  Tees  or  his  indebtedness  to  Wilham 
Bryans,  but  that  they  became  primarily  hable  to  the  extent  of 
. the  note  as  collateral  and  additional  security  for  the  chattel 
mortgage  and  the  debt  it  represented.  Even  on  that  hypothesis, 
the  creditor  owed  a duty  to  the  makers  of  the  note  so  to  deal  with 
the  chattel  mortgage  as  not  to  prejudice  them  if  he  desired  to  hold 
them  liable.  The  note  on  its  face  is  collateral  security  to  the 
chattel  mortgage  of  the  20th  February,  1914.  Not  only  did 
Bryans  neglect  to  renew  that  mortgage  within  the  statutory  time, 
thus  rendering  it  null  and  void  as  against  creditors  and  subse- 
quent purchasers  and  mortgagees  in  good  faith  for  valuable  con- 
sideration, but  he  deliberately  destroyed  it  and  put  it  out  of 
existence  as  a security  for  the  debt  it  represented.  The  new 
mortgage  was  to  secure  a sum  different  from  the  amount  unpaid 
on  the  earlier  mortgage  at  the  time  of  its  expiry  and  on  different 
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terms  of  payment.  By  the  terms  of  the  earlier  mortgage,  12,000 
of  the  principal  became  due  on  the  20th  February,  1915.  Had 
the  mortgagee  insisted  on  prompt  payment  by  the  mortgagor 
according  to  its  terms,  and  had  payment  been  refused,  resort  to 
proceedings  on  the  mortgage  would,  no  doubt,  have  realised  the 
amount  of  the  mortgage-debt,  the  evidence  shewing  that  the 
mortgaged  goods  were  ample  to  meet  the  total  then  unpaid. 
Taking  the  new  mortgage  operated  as  payment  of  the  prior  mort- 
gage, and  the  mortgagee’s  remedy  was  therefore  upon  the  latter 
mortgage,  to  which  the  note  was  not  collateral. 

But  I am  of  opinion,  when  all  the  evidence  is  considered,  that 
the  note  was  not  merely  collateral.  “Collateral”  in  its  literal 
sense  means  “situate  at  the  side  of,”  hence  “parallel  or  additional,” 
and  not,  unless  the  nature  of  the  transaction  requires  that  a 
different  meaning  should  be  given  it,  secondary:  In  re  Athill, 
Athill  V.  Athill  (1880),  16  Ch.D.  211.  It  is  a question  of  con- 
struction, having  regard  to  the  nature  of  the  transaction  and 
of  the  securities  and  the  manner  of  the  deahngs  of  the  parties 
with  them.  I do  not  think  that,  when  it  was  proposed  that  the 
note  should  be  given  and  having  regard  to  the  circumstances 
in  which  it  was  given,  it  was  the  intention  that  these  two  securities 
(the  chattel  mortgage  and  the  note)  should  contribute  ratably, 
but  rather  that  the  chattel  mortgage  should  be  available  and 
be  resorted  to  in  priority  to  the  note.  If  that  is  the  correct  view, 
and  I think  it  is,  then  the  note  was  collateral,  not  in  its  literal 
signification,  but  in  its  secondary  sense — ^it  was  auxiliary,  and 
only  to  be  resorted  to  in  aid  of  the  principal  security.  Bryans’ 
manner  of  dealing  with  Tees  lends  additional  support  to  this 
construction.  On  these  grounds  alone  the  makers  would  have 
been  released,  and  the  case  might  rest  here.  But  there  is  another 
and  more  positive  reason  why  the  defendants  should  be  held 
discharged. 

In  the  negotiations  in  Peterson’s  office,  which  followed  Bryans’ 
proposal  for  the  note,  there  was  a verbal  understanding  that 
if  at  any  time  he  decided  to  take  the  land  mortgage  that  would 
be  in  satisfaction  of  the  note. 

When  the  chattel  mortgage  and  the  note  were  executed, 
Bryans  took  and  thereafter  retained  possession  of  them;  but  the 
land  mortgage  was  retained  by  Peterson  for  the  defendants  in 
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pursuance  of  the  agreement,  and  remained  in  his  custody  until 
a later  date,  when  Bryans  informed  him  that  he  had  decided  to 
take  it;  then  it  was  sent  to  the  registry  office  for  registration, 
but  was  returned  because  of  some  objection  raised  by  the  Regis- 
trar. From  that  time  it  was  held,  not  for  the  defendants,  but 
for  Bryans,  and  since  his  death  the  plaintiffs  have  received  a 
conveyance  of  the  Sudbury  property  in  lieu  of  that  mortgage 
thereon,  and  to  the  time  of  the  trial  they  had  retained  the  owner- 
ship of  the  property. 

Even  if  the  defendants  had  not  been  released  by  the  discharge 
of  the  chattel  mortgage  and  by  the  manner  of  Bryans’  dealing 
with  the  principal  debtor.  Tees,  they  undoubtedly  were  released 
when  they  gave  up  the  benefit  of  the  security  of  the  Sudbury 
property.  I have  not  overlooked  what  was  urged  in  respect  of 
the  memorandum  which  was  executed  by  Bryans  when  the 
original  mortgage  was  given.  The  verbal  agreement  that  on 
Bryans  taking  over  the  Sudbury  mortgage  the  note  would  be 
dehvered  up  was  a separate  and  distinct  agreement  and  is  not 
affected  by  the  terms  of  the  memorandum.  Nor  have  I disregard- 
ed the  conflict  between  the  evidence  of  Peterson  and  that  of 
Mr.  Williams,  solicitor  for  the  plaintiffs,  as  to  what  took  place 
between  them  early  in  1918,  when  the  latter  demanded  payment 
of  the  note : it  is  not  on  what  then  took  place  that  the  case  is  to 
be  decided,  and  it  is  unnecessary  to  decide  which  of  them  is 
mistaken. 

As  against  Bryans’  estate  there  is  ample  corroboration  of  the 
evidence  of  Peterson  and  Rickaby  from  the  documents  them- 
selves and  from  the  evidence  of  Tees.  Rickaby’s  evidence  I 
accept  without  reserve;  it  was  given  with  cindour  and  straight- 
forwardness. Peterson’s  also  I have  no  reason  to  discredit  on 
any  of  the  happenings  in  William  Bryans’  lifetime.  It  is  con- 
sistent with  other  parts  of  the  evidence. 

The  action  will  be  dismissed  with  costs. 


The  plaintiffs  appealed  from  the  judgment  of  Kelly,  J. 

January  14  and  15,  1920.  The  appeal  was  heard  by  Magee, 
J.A.,  Clute,  Riddell,  Suthekland,  and  Masten,  JJ. 
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Grayson  Smith,  for  the  appellants.  The  defendants  were 
not  released  by  the  course  of  dealing;  the  defendant  Peterson 
certainly  Was  not.  A solicitor  cannot  profit  by  the  advice  he 
gives  his  client:  White’s  Law  of  Sohcitors,  pp.  148  and  150;  Betts 
V.  Doughty  (1879),  5 P.D.  26;  In  re  Boyes,  Boyes  v.  Carritt  (1884), 
26  Ch.D.  531;  Wright  v.  Wilkin  (1860),  2 B.  & S.  232.  In  this 
case  the  soHcitor  advised  his  client  to  take  steps  regarding  a 
chattel  mortgage,  and  the  effect  was,  as  contended,  that  the 
sureties,  including  the  solicitor,  became  released.  The  solicitor 
advised  the  transaction,  and  did  not  warn  his  client  of  the  effect. 
Under  the  authorities,  the  solicitor  is  not  released  from  his  obliga- 
tion as  surety. 

J.  E.  Irving,  for  the  defendants,  respondents.  A special 
bargain  was  made  between  Peterson,  the  sohcitor,  and  his  client, 
Bryans,  to  the  effect  that  when  the  chattel  mortgage  was  given 
the  note  should  be  surrendered.  As  soon  as  the  client  told  the 
sohcitor  to  file  the  mortgage,  the  note  was  superseded.  The 
creditor  cannot  hold  the  sureties  if  he  alters  the  security  without 
their  consent:  Egbert  v.  National  Crown  Bank,  [1918]  A.C.  903, 
at  p.  908,  42  D.L.R.  326,  at  pp.  328,  329;  Holme  v.  Brunskill  (1878), 
3 Q.B.D.  495.  In  White  and  Tudor’s  Leading  Cases  in  Equity, 
8th  ed.,  vol.  2,  p.  601,  it  is  said:  ‘^So  a surety  will  be  released  if  the 
creditor  cannot,  on  payment  by  his  surety,  give  him  the  securities, 
in  exactly  the  same  condition  as  they  formerly  stood  in  his  hands, 
and  this  may,  of  course,  extend  even  to  discharging  the  surety 
entirely  from  his  liability.”  See  also  Ellesmere  Brewery  Co.  v. 
Cooyer,  [1896]  1 Q.B.  75. 

Grayson  Smith,  in  reply,  referred  briefly  to  the  evidence. 

March  26.  Riddell,  J.: — The  facts  in  this  case  aie  set  out 
in  detail  in  the  reasons  for  judgment  of  Mr.  Justice  Kelly:  the 
material  facts  are  few  and  simple;  in  my  view  they  are  these: — 

The  defendants — one  of  them,  Peterson,  being  a solicitor — gave 
a promissory  note  for  $1,000  to  the  deceased  Bryans  as  collateral 
security  for  a chattel  mortgage  for  $2,700  given  by  one  Tees  to 
Bryans,  part  due  in  one  year  and  the  balance  at  a later  day. 
Bryans  filed  the  chattel  mortgage,  but  omitted  to  file  a statement 
of  renewal.  On  consulting  Peterson,  Bryans  was  advised  to 
take  a new  chattel  mortgage,  and  did  so,  receiving  a chattel 
mortgage  for  $2,700,  payable  at  a later  day. 
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The  plaintiffs  as  executors  of  Bryans  bring  action  on  the  note, 
and,  failing  at  the  trial,  now  appeal.  As  against  all  but  Peterson, 
it  is  plain  that  the  granting  of  time  by  the  second  chattel  mortgage 
releases  the  sureties.  That  indeed,  while  it  is  not  exphcitly  ad- 
mitted, is  scarcely  controverted  by  Mr.  Smith.  He  argues, 
however,  that  Peterson  is  not  thereby  released,  as  he  advised  the  whole 
transaction  and  did  not  warn  his  client,  Bryans,  of  the  effect. 
I agree  in  that  contention.  A sohcitor  is  not  allowed  to  advantage 
himself  by  his  own  neglect  or  ignorance:  Gemmill  v.  Macalister 
(1863),  7 L.T.R.  841;  Bulkley  v.  Wilford  (1834),  2 Cl.  & F.  102, 
at  p.  177;  Beevor  v.  Simpson  (1829),  Taml.  69;  Horan  v.  Mac- 
Mahon  (1886),  17  L.R.  Ir.  (Ch.)  641. 

But,  before  the  default  on  the  part  of  Peterson,  and  irre- 
spective of  the  substitute  mortgage  transaction,  I think  he 
had  been  released.  It  is  clear  law  that  the  creditor  must  keep 
his  securities  from  the  debtor  in  the  same  condition  as  when  the 
guaranty  was  given;  and  that,  if  registration  or  the- like  be  neces- 
sary to  make  them  valid  and  effective,  he  must  register,  etc., 
etc.:  Watson  v.  Alcock  (1853),  1 Sm.  & G.  319;  Wulff  v.  Jay 
(1872),  L.R.  7 Q.B.  756;  Pledge  v.  Buss  (1860),  Johns.  663. 

To  make  a chattel  mortgage  a valid  security  for  all  purposes 
it  must  be  filed;  and  before  the  end  of  the  year  a renewal  state- 
ment, etc.,  must  be  filed.  The  chattel  mortgage  was  filed,  but 
no  renewal  statement  was  filed.  Thereupon  it  was  effective 
only  between  mortgagor  and  mortgagee,  and  the  rights_of  creditors 
became  paramount.  This  may  have  done  no  harm  in  fact,  but 
that  is  not  the  test. 

The  Judicial  Committee,  in  discussing  the  effect  of  an  alteration 
in  the  contract,  says:  “If  it  is  not  self-evident  that  the  alteration 
is  unsubstantial,  or  one  that  cannot  be  prejudicial  to  the  surety, 
the  Court  will  not,  in  an  action  against  the  surety,  go  into  an 
inquiry  as  to  the  effect  of  the  alteration,  or  allow  the  question 
whether  the  surety  is  discharged  or  not  to  be  determined  by  the 
finding  of  a jury  as  to  the  materiahty  of  the  alteration,  or  on  the 
question  whether  it  is  to  the  prejudice  of  the  surety,  but  will  hold 
that  in  such  a case  the  surety  himself  must  be  the  sole  judge 
whether  or  not  he  will  consent  to  remain  hable,  notwithstanding 
the  alteration,  and  that  if  he  has  not  so  consented  he  will  be  dis- 
charged. This  is  in  accordance  with  what  is  stated  to  be  the  law 
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by  Amphlett,  L.J.,  in  Croydon  Gas  Co.  v.  Dickinson  (1876),  2 

C.P.D.  51:’’  Egbert  v.  National  Crown-  Bank,  [1918]  A.C.  903,  

at  pp.  908,  909,  42  D.L.R.  326,  at  pp.  328,  329.  ' ' Beyans 

I can  see  no  difference  (to  the  disadvantage  of  the  surety)  Peterson. 
between  an  alteration  in  the  express  contract  between  creditor  Riddeii,  j. 
and  debtor  and  in  the  implied  contract  between  creditor  and 
surety.  Here  the  creditor  desires  the  surety  to  accept  a chattel 
mortgage  invahd  against  creditors  for  one  vahd  against  creditors. 

That  is  not  a case  where  ‘Tt  is,  without  inquiry,  evident  that  the 
alteration  is  unsubstantial,  or  that  it  cannot  be  otherwise  than 
beneficial  to  the  surety:”  [1918]  A.C.  at  p.  908;  and  I think  the 
surety  is  reheved. 

The  subsequent  conduct  of  Peterson  may  give  rise  to  some 
other  and  different  right  in  the  plaintiffs,  but  we  are  not  called  i 

upon  to  express  any  opinion  on  that  point. 

I would  dismiss  the  appeal. 

Magee,  J.A.,  and  Clute  and  Sutherland,  JJ.,  agreed  with 
Riddell,  J. 

Hasten,  J.: — I agree  with  the  conclusion  and  with  the  reasons 
therefor  of  my  brother  Kelly,  also  with  what  has  fallen  from  my 
brother  Riddell  in  this  Court,  and  I desire  to  add  but  one  word. 

It  must  be  clearly  borne  in  mind  that  the  term  “collateral 
security”  is  not  a legal  but  a commercial  term,  of  somewhat 
loose  and  vague  import,  and  that  in  the  present  case  the  agree- 
ment on  which  this  action  is  founded  is  collateral  in  the  sense 
that  it  is  ancillary  and  subsidiary  not  only  to  the  personal  dbfiga- 
tion  of  Tees,  the  primary  debtor,  but  ancillary  and  subsidiary 
to  the  original  chattel  mortgage  taken  by  Bryans  from  Tees  to 
secure  the  loan. 

In  my  view,  the  conclusion  of  the  Court  rests  fundamentally 
on  that  circumstance. 


Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Ross  V.  Scottish  Union  and  National  Insurance  Co. 

Judgment — Effect  of  Judgment  in  Former  Action — Claim  for  Reformation  of 
Insurance  Policies  Sued  upon  in  Former  Action  and  for  Recovery  thereon — 
Res  Judicata — Second  Action  not  Frivolous  or  Vexations — Order  Staying 
Second  Action — Reversal  on  Appeal — Claim  for  Damages  for  Fraud — 
Actionable  Claim. 

The  order  of  Middleton,  J.,  46  O.L.R.  291,  staying  the  action,  was  reversed 
on  appeal  (Riddell  and  Masten,  JJ.,  dissenting  in  part). 

Held,  by  the  majority  of  the  Court,  that  the  plaintiffs’  claim  for  reformation 
of  the  policies  and  to  recover  thereunder  for  their  loss  was  not  barred  by 
the  judgment  in  the  former  action  {Ross  v.  Scottish  Union  and  National 
Insurance  Co.  (1917),  41  O.L.R.  108,  and  (1918)  58  Can.  S.C.R.  169), 
nor  was  it  otherwise  frivolous  or  vexatious,  and  the  action  should  not  have 
been  dismissed  by  a summary  order. 

Review  of  the  authorities. 

Erie  County  Natural  Gas  and  Fuel  Co.  v.  Carroll,  [1911]  A.C.  105,  specially 
referred  to. 

Poulett  V.  Hill,  [1893]  1 Ch.  277,  distinguished. 

Per  Curiam  The  alternative  claim  for  damages  for  fraud,  in  inducing  the 
plaintiffs  to  receive  and  act  upon  a policy  meaning  something  different 
from  what  it  appeared  to  mean,  was  not  one  which  should  have  been 
summarily  dismissed — an  action  lies  for  fraud  in  inducing  a contract 
although  the  contract  must  stand. 

S.  Pearson  & Son  Limited  v.  Dublin  Corporation,  [1907]  A.C.  351,  referred  to. 

An  appeal  by  the  plaintiffs  from  the  order  of  Middleton,  J., 
46  O.L.R.  291,  50  D.L.R.  356. 

January  14.  The  appeal  was  heard  by  Magee,  J.A.,  CLute, 
Riddell,  Sutherland,  and  Masten,  JJ. 

H.  J.  Macdonald,  for  the  appellants'.  The  defendants  knew, 
when  they  issued  policies,  that  the  buildings  were  unoccupied,  and 
the  jury  found,  in  the  former  action,  that  the  risk  was  not  materially 
increased.  On  the  question  of  amendment  of  the  pleadings  and 
res  judicata  between  the  parties,  see  National  Bolivian  Navigation 
Co.  V.  Wilson  (1880),  5 App.  Cas.  176,  at  p.  185,  where  it  was  held 
that  the  plaintiffs  were  not  bound  to  amend;  see  also  Phipson  on 
Evidence,  4th  ed.,  p.  386,  and  Halsbury’s  Laws  of  England,  vol. 
13,  p.  23.  We  should  have  relief,  in  a court  of  equity,  notwith- 
standing the  Judicature  Act;  and  this  Court  has  a discretionary 
power  to. grant  it:  Everest  and  Strode’s  Law  of  Estoppel,  2nd  ed., 
p.  40  et  seq.]  Wilding  v.  Sanderson,  [1897]  2 Ch.  534.  Nor  is  this 
Court  precluded  from  relieving  against  statutory  conditions,  such 
as  No.  24  of  the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  sec. 
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194:  Cousineau  v.  City  of  London  Fire  Insurance  Co.  (1888),  15 
O.R.  329;  Ewart’s  Waiver  Distributed,  p.  283;  Wood  on  Limita- 
tions, 4th  ed.,  vol.  1,  p.  153.  The  defendants  cannot  raise  a 
question  of  law  for  the  first  time  in  appeal:  Connecticut  Fire  Insur- 
ance Co.  V.  Kavanagh,  [1892]  A.C.  473. 

Shirley  Denison,  K.C.,  for  the  defendants,  respondents,  dis- 
tinguished Wilding  v.  Sanderson,  supra,  upon  the  facts.  On  the 
question  of  the  right  of  amendment  under  Rule  183,  see  Holme- 
sted’s  Ontario  Judicature  Act,  p.  642,  citing  Cropper  v.  Smith 
(1884),  26  Ch.  D.  700,  at  p.  710.  The  Court  should  not  determine 
by  a multiphcity  of  proceedings  things  which  can  be  determined  in 
one  proceeding:  Poulett  v.  Hill,  [1893]  1 Ch.  277;  Williams  v.  Hunt, 
[1905]  1 K.Bi  512;  Lawrance  v.  Norreys  (1890),  15  App.  Cas.  210. 
If  the  appellants  should  succeed  in  having  the  contract  reformed, 
it  would  be  a contract  of  1913,  and  of  no  avail  under  the  statutory 
provision,  for  the  fire  did  not  occur  until  1916;  see  Lake  Erie  and 
Detroit  River  R.W.  Cb.  v.  Sales  (1896),  26  Can.  S.C.R.  663,  and 
Mercer  v.  Canadian  Pacific  R.W.  Co.  (1908),  17  O.L.R.  585.  The 
appellants  cannot  in  any  event  have  the  pohcy  amended:  Provident 
Savings  Life  Assurance  Society  of  New  York  v.  Mowat  (1902),  32 
Can.  S.C.R.  147;  Liverpool  and  London  and  Globe  Insurance  Co.  v. 
Wyld  (1877),  1 Can.  S.C.R.  QOY,  Shepard  and  Merchants  Bank  of 
Canada  v.  British  Dominions  General  Insurance  Co.  of  London 
England  (1919),  58  Can.  S.C.R.  551,  47  D.L.R.  133. 

Macdonald,  in  reply. . The  Mowat  and  Wyld  cases,  supra,  are 
very  different  on  the  facts  from  this  case,  where  there  is  patent 
ambiguity  as  to  the  meaning  of  the  terms.  An  oral  application  as 
well  as  a written  one  may  affect  the  policy  under  the  Ontario 
Insurance  Act,  sec.  194,  condition  8:  Davidson  v.  Waterloo  Mutual 
Fire  Insurance  Co.  (1905),  9 O.L.R.  394.  He  also  referred  to 
Adams  v.  Glen  Falls  Insurance  Co.  (1916),  37  O.L.R.  1,  at  p.  8, 
31  D.L.R. 166,  at  p. 168,  per  Meredith,  C.J.O.:‘Ht  was  therefore  not 
open  to  the  respondents  to  set  up  the  insufficiency  of  the  proofs 
of  loss,  if  indeed  it  was  open  to  them  to  object  to  them  when  they 
had  definitely  rejected  and  refused  to  pay  the  appellant’s  claim 
or  any  part  of  it.” 
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dismissing  their  action.  The  defendants  gave  notice  of  motion  to 
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strike  out  the  statement  of  claim  or  stay  proceedings  or  have 
security  for  costs  or  to  have  such  other  relief  as  might  be  just.  The 
grounds  stated  in  the  notice  were:  (1)  that  the  cause  of  action  had 
already  been  disposed  of  in  another  action  between  the  same 
parties;  (2)  that,  the  fire  having  occurred  more  than  a year  prior 
to  the  issue  of  the  writ,  the  plaintiffs  cannot  recover;  (3)  that  the 
statement  of  claim  shews  no  cause  of  action. 

The  previous  action  referred  to  is  that  reported  SisRoss  v.  Scottish 
Union  and  National  Insurance  Co.  (1917),  41  O.L.R.  108,  39  D.L.R. 
528,  and  (1918)  58Can.S.C.R.  169, 46  D.L.R.  1,  in  which  the  plaintiffs 
sued  upon  ten  poficies  of  insurance,  issued  in  1913,  for  $12,000, 
upon  10  houses  burned  in  1916,  and  failed  as  to  five'  of  the  policies, 
on  the  ground  that  the  houses  covered  by  these  policies  were 
vacant  at  the  time  of  the  fire.  Fortunately  for  the  defendants, 
whether  fortuitously  or  not,  a printed  slip  attached  to  each  policy 
had  on  it,  after  the  description  of  the  property,  the  printed  words 
‘‘while  occupied  by  . . . as  a dwelhng.”  The  blank  had  not 

been  filled  nor  was  the  clause  altered  or  deleted  but  left  in  that 
incomplete  state.  The  result  was  that  a majority  of  the  Supreme 
Court  held  that  the  word  “by’’  might  be  ehminated  as  surplusage, 
and  by  the  very  terms  of  the  contract  the  houses  would  be  insured 
only  while  occupied  from  time  to  time,  though  probably  insured 
before  being  fit  for  occupancy.  The  poficies  had  issued  while  all 
10  houses  were  unoccupied,  and  while  in  fact  in  course  of  comple- 
tion, and  each  house  had  after  completion  been  occupied  at  some 
time  or  times. 

Neither  in  their  pleading  nor  in  their  particulars  nor  in  the 
questions  for  the  jury  prepared  by  their  counsel  nor  in  the  trial 
Judge’s  charge  to  the  jury,  nor  even  in  the  subsequent  notice  of 
appeal  to  the  Divisional  Court,  do  I find  that  the  defendants  put 
this  unfilled  clause  forward  as  the  construction  to  be  placed  upon 
the  contract.  On  the  contrary,  they  did,  as  they  were  entitled  to 
do,  press,  among  a number  of  other  defences,  one  which  was  in  a 
measure  inconsistent  with  it,  that  is  to  say,  that  the  vacancy  of 
each  house  was  a change  material  to  the  tisk,  which,  under  the 
second  statutory  condition,  avoided  not  merely  the  poficies  upon 
the  adjoining  houses  but  that  policy  upon  that  vacant  house.  It 
could  not  well  be  a change  material  to  the  risk  if  by  the  contract 
there  was  no  risk;  and,  if  it  was  a hit  or  miss  policy,  such  as  after- 
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wards  contended  for,  it  would  be  a change  beneficial  to  the  defend- 
ants. The  jury  found — and  in  the  circumstances,  as  it  would  seem, 
not  unreasonably  found — ^that  vacancy  was  not  a material  change 
as  to  any  of  the  risks,  and  found  against  the  other  .defences,  and 
the  plaintiffs  obtained  judgment  for  S12,000.  It  should  be  said 
that  in  the  charge  to  the  jury  reference  was  made  to  the  unfilled 
clause  as  bearing  upon  misrepresentation  as  to  one  pohcy  on  the 
southerly  house,  which  had  a shop  on  the  ground-floor;  and  on  a 
motion  for  nonsuit  a reference  was  made  as  bearing  on  misrepre- 
sentation, but  that  very  reference  made  more  impressive  the 
silence  as  to  the  clause  in  other  respects.  The  answer  of  the 
company’s  Toronto  representative,  Mr.  Medland,  at  the  trial 
(at  p.  121  of  the  appeal-book  before  the  Supreme  Court  of  Canada), 
shews  only  rehance  upon  the  statutory  condition.  But  in  the 
Divisional  Court  the  unfilled  clause  certainly  did  come  into 
prominence  to  the  plaintiffs’  undoing.  In  the  Supreme  Court  of 
Canada,  Anglin,  J.,  Who  dehvered  the  judgment  of  the  majority 
of  the  Court, said  (58  Can. S.C.R. at  p.  181, 46  D.L.R. at  p. 9) : '‘The 
defence  which  succeeds  is  purely  one  of  law  arising  from  the 
construction  of  the  pohcy.” 

Having  thus  as  to  5 vacant  houses  failed  upon  the  wording  of 
the  pohcies  issued  to  them,  the  plaintiffs  bring  this  second  action, 
asking  in  their  writ  for  a declaration  that  they  apphed  for  and 
were  entitled  to  receive  from  the  defendants  insurance  upon 
houses  which  were  vacant  to  the  defendants’  knowledge  and 
without  any  stipulation  as  to  occupancy  thereof,  and  for  paynient 
of  the  amount  insured.  Their  statement  of  claim  amphfies  this 
and  invokes  the  8th  statutory  condition,  whereby,  after  application 
for  insurance,  it  shall  be  deemed  that  any  pohcy  sent  to 
the  insured  is  intended  to  be  in  accord  with  the  terms  of 
the  apphcation  unless  the  company  points  out  in  writing  the 
particulars  wherein  the  pohcy  differs  from  the  apphcation.  The 
statement  of  claim,  which  I need  not  set  out,  also  alleges  that  the 
defendants,  by  withholding  notice  of  their  subsequent  contention 
as  to  the  meaning  of  the  words,  and  charging  and  receiving  pay- 
ment of  premiums  on  the  basis  of  insurance  not  so  restricted, 
worked  a fraud  upon  the  plaintiffs  by  which  the  plaintiffs  were 
induced  to  pay;  and,  in  the  alternative,  they  claim  damages 
occasioned  by  the  fraud*  and  concealment,  and  they  ask  for  such 
and  other  relief  as  the  nature  of  the  case  may  require. 
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The  application  was  certainly  not  in  evidence  in  the  former 
action  when  it  was  before  the  Divisional  Court.  The  Chief 
Justice,  manifestly  having  in  mind  the  8th  statutory  condition, 
said  that  no  application  inconsistent  with  the  words  of  the  policies 
had  been  proved;  and  in  the  Supreme  Court,  Anglin,  J.,  said  that 
answered  the  argument  based  on  that  condition.  It  is  true  that 
the  statement  of  defence  contained  a general  denial  of  the  state- 
ment of  claim,  which  alleged  that  the  defendants  had  issued  the 
pohcies.  It  thus  became  necessary  for  the  plaintiffs  to  produce 
and  prove  the  pohcies.  If  the  apphcations  were  indeed  actually  a 
part  of  the  pohcies,  then  it  might  be  said  that  the  plaintiffs  did 
not  produce  the  whole  policy,  and  should  then  have  done  so. 
But,  if  the  application  was  not  a part  of  it,  but  was  a document 
by  which  it  was  to  be  corrected,  if  need  should  arise  from  some 
contention  of  the  defendants,  that  is  another  matter.  It  may  well 
be  argued  that  the  8th  statutory  condition  is  not  a statutory 
enactment  declaring  that  the  pohcy  must  be  read  in  accordance 
with  the  apphcation,  but  is  one  clause,  worded  by  statute,  of  a 
contract,  which  clause  the  piarties  may  or  may  not  qualify  or  by 
not  quahfying  adopt.  And  this  clause  does  not  say  that  the  policy 
shall  be  deemed  to  be  in  accordance  with  the  application,  but  that 
it  shall  be  deemed  to  be  so  intended.  If  it  is  not  drawn  as  it  was 
intended,  then  it  should  be  reformed,  but  until  reformed  would 
appear  as  the  contract.  There  was,  therefore,  nothing  before  the 
Divisional  Court  by  which  to  grant  the  plaintiffs  the  relief  of 
reformation  which  they  now  seek.  So  long  as  a party  does  not 
(as  the  Erie  company  did  not  in  Carroll  v.  Erie  County  Natural 
Gas  and  Fuel  Co.,  to  be  referred  to)  seek  to  take  advantage  of  a 
mistake  in  written  documents,  the  mistake  is  obviously  immaterial, 
and  does  not  call  for  rectification,  though  it  may  be  dangerous  to 
let  it  go  uncorrected  too  long.  There  is  no  indication  that  the 
defendants,  until  after  trial  and  judgment,  ever  set  up  this  unfilled, 
incomplete,  and,  as  the  plaintiffs  allege,  unintended  and  improper 
clause,  which  on  its  face  is  insensible;  and,  as  Idington,  J.,  said, 
might  be  fiUed  up  with  the  words  “anybody’’  or  “nobody.” 
Assuming  for  the  present,  as  we  are  bound  to  do,  that  the  plaintiffs’ 
allegations  are  true,  it  would  seem  that  it  is  the  conduct  of  the 
defence,  and  not  the  attack,  which  partakes  of  the  nature  of  vexa- 
tion and  abuse. 
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It  may  be  admitted  that  it  is  in  the  public  interest  that  there 
should  be  an  end  to  litigation,  and  under  the  Judicature  Act,  sec. 
16,  it  is  the  duty  of  the  Court  to  grant  all  such  remedies  as  the 
parties  may  be  entitled  to  in  respect  of  every  legal  and  equitable 
claim  properly  brought  forward,  so  that  all  matters  so  in  contro- 
versy may  be  completely  and  finally  determined  and  all  multi- 
phcity  of  legal  proceedings  concerning  any  of  such  matters  avoided. 
But  the  matters  must  be  in  controversy  and  must  be  properly 
brought  forward;  and,  while  it  is  the  duty  of  the  Court  to  dispose 
of  such  matters  so  brought  forward,  the  parties  are  not  always 
bound  to  avail  themselves  of  all  their  rights  in  one  action.  A 
plaintiff  need  not  join  several  existing  causes  of  action,  though  he 
may  do  so.  A defendant  may,  but  need  not,  avail  himself  of  a 
right  of  set-off,  nor  need  he  always  counterclaim,  but  maj^  bring 
separate  actions. 

As  pointed  out  by  Middleton,  J.,  on  granting  the  present  order, 
a plaintiff  in  equity,^  before  the  fusion  of  the  Courts,  was  not 
barred  from  reformation  because  of  judgment  against  him  at  law 
on.  the  unreformed  contract.  His  course  in  the  previous  action 
might  be  a matter  for  consideration  as  to  the  propriety  of  reform- 
ing. The  fusion,  while  it  widened  the  jurisdiction  so  that  parties 
had  not  to  go  to  different  tribunals  to  obtain  the  necessary  relief, 
did  not  and  was  not  intended  to  deprive  a party  of  rehef  when 
occasion  for  it  arose;  but  I do  not  know  that  a litigant  is  bound  to 
a greater  extent  th  n before  to  avail  himself  of  such  facilities  as 
may  be  open  to  him. 

In  1843,  in  Henderson  v.  Henderson  (1843), 3 Hare  100,  Wigram, 
V.-C.,  said,  at  pp.  114,  115: — 

^‘  . . . I believe  I state  the  rule  of  the  Court  correctly, 

when  I say,  that  where  a given  matter  becomes  the  subject  of 
litigation  in,  and  of  adjudication  by,  a court  of  competent  juris- 
diction, the  Court  requires  the  parties  to  that  litigation  to  bring 
forward  their  whole  case,  and  will  not  (except  under  special 
circumstances)  permit  the  same  parties  to  open  the  same  subject 
of  litigation  in  respect  of  matter  which  might  have  been  brought 
forward  as  part  of  the  subject  in  contest,  but  which  was  not  brought 
forward,  only  because  they  have,  from  negligence,  inadvertence, 
or  even  accident,  omitted  part  of  their  case.  The  plea  of 
judicata  applies,  except  in  special  cases,  not  only  to  points  upon 
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which  the  Court  was  actually  required  by  the  parties  to  form  an 
opinion  and  pronounce  a judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litigation,  and  which  the 
parties,  exercising  reasonable  diligence,  might  have  brought  for- 
ward at  the  time.”  In  that  case  he  allowed  a demurrer  to  the 
plaintiff’s  bill  of  complaint,  but  gave  leave  to  amend. 

In  Hunter  v.  Stewart  (1861),  4 DeG.  F.  & J.  168,  at  p.  179, 
Lord  Chancellor  Campbell  said: — 

‘‘It  is  indeed  true  that  the  case  made  by  the  second  bill  must 
be  taken  to  have  been  known  to  the  plaintiff  at  the  time  of  insti- 
tution of  the  first,  and  might  have  been  then  brought  forward, 
and  it  may  be  said,  therefore,  that  it  ought  not  now  to  be  enter- 
tained; but  I find  no  authority  for  this  position  in  civil  suits,  and 
no  case  was  cited  at  the  bar,  nor  have  I been  able  to  find  any  in 
which  a decree  of  dismissal  of  a former  bill  has  been  treated  as  a 
bar  to  a new  suit  seeking  the  same  relief  but  stating  a different  case, 
giving  rise  to  a different  equity.” 

Now,  having  in  view  that  previous  state  of  the  law,  what  are 
the  circumstances  in  the  present  case?  Here  was  an  incomplete, 
indefinite,  ambiguous  clause,  which,  if  it  was  as  alleged  not  in 
accordance  with  the  application,  could  not  have  binding  effect. 
The  defendants  had'  not  even  filled  it  up,  and  gave  no  intimation 
that  they  relied  upon  it,  and,  as  already  mentioned,  set  up  an 
inconsistent  defence,  and  for  the  first  time,  after  the  evidence 
necessary  to  meet  the  issues  raised,  after  trial  and  judgment,  and 
after  the  lapse  of  the  year  within  which  the  action  may  be  brought 
under  the  24th  statutory  condition,  put  forward  what,  if  the 
plaintiffs  are  right,  would  be  a dishonest  contention.  Until  that 
was  done,  the  plaintiffs  would  not  know  that  they  had  any  cause 
for  seeking  rectification,  and  it  might  indeed  be  said  they  had  till 
then  no  cause  for  such  an  action,  and  the  company  might  well  say, 
in  answer  to  such  an  action,  that  it  had  never  contended  contrary 
to  the  intention,  and  that  of  course  the  policy  was  to  be  in  accord- 
ance with  the  application. 

The  case  is  very  different  from  Poulett  v.  Hill,  [1893]  1 Ch.  277 
(referred  to  in  the  Court  below),  where  the  mortgagees,  pending 
their  foreclosure  action,  in  which  they  claimed  and  were  entitled 
to  a personal  order  for  payment,  also  brought  a separate  personal 
action  against  the  mortgagor  for  payment. 
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The  plaintiffs  here  are  in  fact  in  the  position  of  the  plaintiffs 
Carroll  et  al.  in  Erie  County  Natural  Gas  and  Fuel  Co.  v.  Carroll, 
[1911]  A.C.  105,  as  detailed  at  p.  111.  They  had  in  1891  made  an 
agreement  for  sale  to  the  Erie  company  of  gas-wells,  with  a clause 
reserving  a free  supply  of  gas  for  their  lime-kilns  and  works,  and 
the  agreement  had  been  followed  by  a conveyance  which  did  not 
contain  that  clause.  The  Erie  company,  however,  had  hved  up 
to  it  and  suppHed  the  gas,  but  in  1894  sold  out  to  the  Provincial 
company,  who  refused  to  do  so.  The  plaintiffs  thereupon  sued  the 
Provincial  company  to  enforce  the  clause,  but  their  action  {Carroll 
V.  Provincial  Natural  Gas  and  Fuel  Co.  of  Ontario  (1896),  26  Can. 
S.C.R.  181)  was  dismissed  after  appeal,  as  it  was  considered  that 
their  conveyance  had  superseded  the  agreement.  Then,  in  1896, 
they  brought  a second  action  against  the  Provincial  company, 
joining  the  Erie  company  as  defendants,  to  obtain  reformation 
and  damages.  Rectification  was  granted  in  a series  of  appeals 
{Carroll  v.  Erie  County  Natural  Gas  and  Fuel  Co.  (1899),  29  Can. 
S.C.R.  591),  and  leave  to  appeal  further  was  refused  by  the  Privy 
Council,  and  damages  were  assessed  by  the  Master  at  a sum  over 
$100,000,  but,  after  a third  series  of  appeals,  reduced,  for  want  of 
proof,  to  nominal  damages,  but  yet  damages,  and  these  were  awarded 
against  the  Provincial  company,  the  defendants  in  the  first  action. 
In  [1911]  A.C.  at  p.  116,  it  is  pointed  out  that  the  omitted  clause, 
on  rectification,  anlounted  to  a contract  of  the  Erie  company 
binding  on  the  Provincial  company.  In  29  Can.  S.C.R.  at  pp. 
593  and  594,  the  Supreme  Court  said: — 

‘‘No  case  for  rectification  having  been  made  by  the  first  action, 
. it  is  impossible  upon  any  recognised  principle  apphcable 
to  the  defence  of  res  judicata  to  hold  that  such  an  answer  to  the’’ 
(second)  “ action  can  be  maintained.  . . . It  is  not  material 

to  say  that  the  appellants  might,  if  they  had  so  elected,  have  made 
an  alternative  case  for  refief  on  the  ground  of  mistake  in  their  first 
action;  it  is  sufficient  to  say  that  they  did  not  in  fact  do  so  and 
that  no  such  question  was  there  in  issue.” 

If  it  was  not  open  there,  it  would  not  be  open  here,  and,  if  not 
res  judicata,  I am  unable  to  see  any  other  respect  in  which  it  is 
either  vexatious  or  frivolous.  It  certainly  does'  not  present  itself 
to  me  as  a case  in  which  what  has  been  called  the  “might  and 
ought”  principle  should  be  applied,  on  the  ground  that  the  plain- 
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tiffs  had  fair  opportunity  and  might  and  ought  to  have  brought 
this  up  in  the  former  action. 

The  Court  has  inherent  jurisdiction,  independent  of  any  general 
orders,  to  prevent  abuse  of  its  process  and  merely  vexatious  actions. 
This  was  made  use  of  in  Lawrance  v.  Norreys,  15  App.  Cas.  210, 
affirming  the  judgment  of  the  Court  of  Appeal,  39  Ch.  D.  213,  but 
it  was  pointed  out  (p.  219)  that  it  should  be  very  sparingly  exer- 
cised, and  only  in  very  exceptional  cases,  and  Lord  Watson 
characterised  its  use  as  exceptional  treatment  in  that  case.  The 
Court  was  careful  to  say  that  it  did  not  act  under  the  Rule  cor- 
responding to  our  Rule  124,  or  any  order  or  rule,  nor  because  of 
the  dismissal  of  the  previous  action  with  refusal  of  application  to 
amend,  nor  because  the  statement  of  claim  did  not  disclose  a good 
cause  of  action  if  proved,  nor  because  the  story  therein  of  a seventy 
year  old  fraud  was  highly  improbable  and  one  which  it  was  difficult 
to  beheve  could  be  proved,  but  because  in  the  circumstances  it  was 
a myth  which  had  grown  during  the  Htigation  and  was  incapable 
of  proof.  That  inherent  jurisdiction  is  partly  embodied  in  our 
Rule  124,  which  allows  pleadings  to  be  struck  out  if  disclosing  no 
reasonable  cause  of  action  or  defence,  and  thereby,  in  such  case, 
or  if  the  action  or  defence  is  shewn  to  be  vexatious  or  frivolous,  the 
action  may  be  stayed  or  dismissed  or  judgment  be  entered  accord- 
ingly. The  Rule  has  only  been  acted  upon  in  plain  and  obvious 
cases,  and  it  should  only  be  so  when  the  Court  is  satisfied  that  the 
case  is  one  beyond  doubt,  and  that  there  is  no  reasonable  cause  of 
action  or  defence.  But,  looking  at  the  cases  already  referred  to 
and  others,  I think  it  can  hardly  be  said  here  that  the  facts  dis- 
closed as  to  the  former  action  bring  the  case  within  such  a category 
that  the  plaintiffs  should  be  turned  out  of  Court  upon  an  inter- 
locutory motion  made  in  Chambers,  though  after  argument  given 
the  status  of  a motion  in  Court. 

On  the  other  ground  for  the  motion,  that  the  action  is  too  late, 
the  plaintiffs  perhaps  are  on  weaker  footing.  By  Rule  222,  a party 
may  at  any  stage  apply  for  such  judgment  or  order  as  he  may  upon 
any  admission  of  facts  be  entitled  to  or  where  the  only  evidence 
consists  of  documents.  The  defendants  have  put  in  the  appeal- 
book  setting  out  the  policies.  The  present  pleading  shews  that  the 
fire  was  more  than  three  years  before  the  new  action.  The  policies 
shew  that  they  contain  the  24th  statutory  condition  without  any 
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variation.  That  condition  bars  any  action  for  the  recovery  of  any 
claim  and  by  virtue  of  the  pohcy  after  one  year.  The  plaintiffs 
allege  that  they  applied  for  pohcies  subject  to  those  statutory 
conditions.  If  therefore  the  policy  were  rectified,  the  plaintiffs 
would  still  be  seeking  to  recover  by  virtue  of  it,  and  would  be  too 
late  by  its  terms.  But  it  appears  that  these  pohcies  were  issued 
in  1913  and  renewed  in  1916,  a three  years’  premium  being  paid 
upon  each  occasion.  It  may  well  be  that  the  plaintiffs  may  be 
able  to  shew  such  facts  as  to  estop  the  defendants  from  setting  up 
the  time-limitation,  in  the  face  of  the  course  they  pursued.  If  one 
party  has  dehberately  induced  another  to  believe  that  a contract 
has  a different  meaning  until  by  its  terms  it  is  too  late  to  claim 
under  it,  I would  be  loath  to  think  that  the  law  could  not  in  any 
state  of  facts  give  rehef.  This  does  not  seem  to  me  a case  in  which 
the  defendants  should  be  reheved  from  pleading  in  the  ordinary 
way  or  the  plaintiffs  prevented  from  setting  up  such  reply  as  the 
facts  may  seem  to  them  to  justify,  and  having  the  issues  of  law  or 
fact  disposed  of  in  the  due  ordinary  course.  I do  not  know  whether 
there  is  any  reason  for  asking  rectification  apart  from  recovery  of 
the  money.  If  there  is,  it  may  well  be  questioned  whether  the 
24th  condition  would  apply. 

As  to  the  alternative  rehef  of  damages  asked  for  by  the  plaintiffs 
by  reason  of  their  being  induced  to  receive  and  act  upon  a policy  as 
meaning  something  different  from  what  it  appeared  to  be,  there  is 
no  reason  that  I know  of  why  such  an  action  should  not  lie.  To 
justify  the  use  of  Rule  124,  a statement  of  claim  should  not  be 
merely  demurrable,  but  it  should  be  manifest  that  it  is  something 
worse,  so  that  it  will  not  be  curable  by  amendment:  Dadswell 
v.  Jacobs  (1887),  34  Ch.  D.  278,  281;, Republic  of  Peru  v.  Peruvian 
Guano  Co.  (1887),  36  Ch.  D.  489;  and  it  is  not  sufficient  that  the 
plaintiff  is  not  likely  to  succeed  at  the  trial:  Boaler  v.  Holder 
(1886),  54  L.T.R.  298. 

On  the  face  of  things,  these  plaintiffs  shew  a meritorious  claim 
to  rehef  of  some  sort.  It  may  be  that  they  will  not  ultimately 
succeed,  but  they  are,  I think,  entitled  to  have  all  the  facts  dealt 
with  and  not  have  their  action  snuffed  out  thus  summarily. 

I would  allow  the  appeal,  give  the  defendants  time  to  plead, 
and  the  plaintiffs,  if  they  desire  it,  leave  to  amend;  costs  in  the 
cause  throughout. 

24 — 47  o.L.K. 
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Clute  and  Sutherland,  JJ.,  agreed  with  Magee,  J.A. 

Riddell,  J.  : — ^The  plaintiffs  sued  upon  twelve  separate  policies 
of  insurance  in  the  same  form.  Relying  upon  their  interpretation 
of  the  pohcies,  they  proceeded  through  the  Courts  to  the  Supreme 
Court  of  Canada  with  the  result  that  it  was  held  that  they  had 
misinterpreted  the  contracts  in  a particular  which  V\as  material 
in  the  case  of  some  (six)  of  them.  The  misinterpretation  was 
immaterial  as  to  the  others,  and  the  plaintiffs  have  judgment  on 
these. 

They  now  bring  an  action  to  rectify  the  policies  on  which  they 
failed.  Mr.  Justice  Middleton  dismissed  the  action  as  an  abuse  of 
the  process  of  the  Court,  and  the  plaintiffs  now  appeal. 

In  my  view,  the  stage  at  which  the  defendants  first  raised  their 
successful  contention  as  to  the  true  meaning  of  the  pohcies  is 
wholly  immaterial — equally  so  the  omission  of  the  plaintiffs  to 
ask  for  an  amendment  of  their  pleading  as  suggested  in  the  Appel- 
late Division. 

That  there  was  a contract  of  insurance  between  the  parties  is 
undoubted  (I  treat  all  the  pohcies  as  one  for  convenience);  and 
it  is  also  beyond  question  that  the  contract  contained  within 
itself  a canon  of  interpretation:  statutory  condition  8 — ‘‘After 
application  for  insurance  it  shah  be  deemed  that  any  policy  sent 
to  the  assured  is  intended  to  be  in  accordance  with  the  terms  of 
the  application  . . . ” Consequently,  whatever  may  be  the 

form,  the  wording,  of  the  policy,  it  must  be  interpreted  as  being  in 
accordance  with  the  apphcation.  In  many  cases  the  apphcation 
is  almost,  if  not  quite,  as  important  as  the  formal  pohcy  itself. 
Therefore,  where  the  plaintiff  sues  on  an  insurance  pohcy,  the 
apphcation  is  always  competent  evidence;  it  may  indeed  be 
unnecessary  because  the  plaintiff  may  rely  upon  the  precise 
wording  of  the  pohcy  itself,  but  it  could  not  be  rejected,  as  it  is 
really  a part  of  the  contract,  being  the  dictionary  by  which  the 
words  of  the  formal  pohcy  are  to  be  interpreted.  It  can  in  no  case 
be  necessary  to  ask  for  an  amendment  or  rectification  of  the  formal 
pohcy;  whatever  its  wording,  it  must  be  interpreted  by  the  apph- 
cation. 

Had  then  the  plaintiffs  put  in  or  proved  the  apphcation  at 
the  trial,  they  would,  on  the  record  as  it  stands,  have  had  all  the 
relief  they  can  obtain  in  the  new  action. 
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I agree  with  Mr.  Justice  Middleton  in  his  reasons,  and  add  the 
above,  whiqh  was  suggested  by  my  brother  Magee  on  the  heading 
of  the  appeal. 

The  complaint  that  the  defendants  did  not  specifically  set  up 
the  interpretation  upon  which  they  succeeded  until  the  case  was 
in  appeal  is  much  pressed  by  the  plaintiffs,  but  I am  unable  to 
see  any  cogency  in  the  argument  based  upon  it. 

A defendant  when  sued  on  a special  contract  is  not  bound  to 
plead  its  terms  or  the  interpretation  he  puts  on  it:  Lake  Erie  and 
Detroit  River  R.W.  Co.  v.  Sales,  26  Can.  S.C.R.  663.  See  especially 
per  Gwynne,  J.,  giving  the  judgment  of  the  Court,  at  p.  677.  The 
meaning  of  the  contract  is  always  an  issue  unless  it  be  specifically 
admitted.  And  it  certainly  would  be  an  alarming  doctrine  to  say 
that,  because  a htigant  did  not  at  the  trial  thoroughly  appreciate 
his  rights  under  a written  document,  he  should  be  precluded  from 
asserting  them  in  an  appellate  Court : this  would  be  a reactionary 
step,  in  view  of  the  Hberahsing  of  our  practice  of  enabhng  htigants 
to  obtain  their  rights  irrespective  of  shps  and  mistakes. 

In  the  view  I take  of  the  case,  the  plaintiffs  must  be  considered 
as  saying:  ^‘Our  case  really  depended  on  the  apphcation;  we  made 
a mistake  and  did  not  give  evidence  of  the  apphcation.  Therefore 
vve  failed.  Let  us  have  another  trial  so  that  we  may  put  in  the 
apphcation.’’ 

Without  saying  what  might  have  been  done  if  the  action  were 
still  pending  in  the  Courts  of  Ontario,  this  could  not  be  allowed 
after  having  been  heard  and  determined  in  the  Supreme  Court  of 
Canada. 

As  to  a claim  for  damages — there  can  be  no  doubt  that  an 
action  hes  for  fraud  in  inducing  a contract,  although  the  contract 
itself  must  stand:  S.  Pearson  & Son  Limited  v.  Dublin  Corporation, 
[1907]  A.C.  351. 

This  was  not  argued  before  us,  but  such  a claim  is  at  least 
indicated  in  the  statement  of  claim,  and  that  part  should  not  be 
dismissed. 

To  that  extent  only  the  appeal  should  be  allowed,  without 
costs  here  and  below. 
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Masten,  J.: — But  for  the  fact  that  the  Supreme  Court  of 
Canada  has  otherwise  determined,  I should  have  been  of  opinion 
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that  since  the  Ontario  Judicature  Act  came  into  force  it  was 
incumbent  on  a plaintiff  making  a money  demand  to  put  forward 
all  the  several  alternative  claims  pursuant  to  any  one  or  more  of 
which  he  claimed  to  recover,  and,  faihng  to  do  so,  that  he  would 
not  be  permitted  to  bring  a second  action. 

But  I am  unable  to  distinguish  the  present  case  from  Carroll  v. 
Erie  County  Natural  Gas  andFuelCo.,29  Can.  S.C.R.  591,  and  I think 
we  are  bound  under  the  authority  of  that  case  to  hold  that  re- 
formation of  the  policy  of  insurance  may  be  sought  in  the  present 
action,  notwithstanding  the  dismissal  of  the  former  action,  wherein 
the  plaintiffs  claimed  to  enforce  the  contract  without  reformation. 

I cannot  think  that  the  plaintiffs  ought  to  be  debarred  from 
their  present  action  because,  in  the  coarse  of  the  argument  of  the 
appeal  in  the  former  action,  a suggestion  was  thrown  out  by  the 
Court  which  might  have  enabled  the  question  of  reformation  to  be 
raised  in  that  action;  more  especially  so  when  it  was  not  further 
referred  to  or  noticed  in  the  reasons  for  judgment. 

But  I think  it  plain  on  the  record  that  this  action  is,  imder  the 
24th  statutory  condition,  too  late,  and  I am  unable  to  understand 
what  facts  the  defendants  could  plead  to  estabhsh  an  estoppel. 
No  basis  for  such  an  amendment  of  the  claim  or  for  a reply  was 
suggested  by  Mr.  Macdonald  in  his  very  able  argument,  and  I 
confess  I am  unable  to  imagine  them. 

I agree  that  the  Court  should  be  chary  of  summarily  disposing 
of  an  action  on  a motion  such  as  this;  but,  on  the  argument,  counsel 
for  the  appellants,  having  a very  complete  grasp  of  the  case, 
stated  quite  frankly  that  on  this  branch  no  further  facts  could  be 
presented  at  a trial. 

Under  the  circumstances,  a refusal  of  the  motion  would  be 
tantamount  to  a declaration  that  Rule  124  is  practically  abrogated. 

I would  dismiss  this  appeal  and  confirm  the  order  of 
Middleton,  J.,  so  far  as  it  relates  to  the  branch  of  the  action 
which  seeks  to  reform  the  pohcy  and  to  claim  on  the  pohcy 
so  reformed. 

As  regards  the  claim  for  damages  for  fraud,  I think  that  the 
principle  of  Carroll  v.  Erie  County  Natural  Gas  and  Fuel  Co.,  29 
Can.  S.C.R.  591,  applies,  and  that  this  claim  is  not  barred 
by  the  result  of  the  former  action. 
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If  the  plaintiffs  deem  it  worth  while  to  proceed  with  that 
branch  of  their  case,  I think  they  are  entitled  to  do  so.  I would 
allow  the  appeal  to  that  extent,  without  costs. 


Order  as  stated  hy  Magee,  J.A.  (Riddell  and  Hasten,  JJ., 
dissenting  in  part) . 


[APPELLATE  DIVISION.] 

Harris  v.  Harris. 

Contract — Oral  Promise  of  Father  to  Convey  Land  to  Son — Consideration — 
Services  of  Son — Evidence — Corroboration — Possession  Given  to  Son — 
Part  Performance — Statute  of  Frauds — Subsequent  Acceptance  of  Lease  by 
Son — Estoppel — Claim  for  Specific  Performance — Improvements — Wages. 

The  plaintiff,  born  in  1879,  was  the  son  of  the  defendant,  a farmer  and  lumber- 
man. The  son  lived  with  his  father  until  1911,  working  for  him  on  the  farm 
and  in  the  bush.  In  1909  or  1910,  the  father  promised  the  son  a farm  ‘‘for 
staying  home  and  working.”  This  promise  was  several  times  renewed. 
In  1911,  the  son  married,  and  went  to  work  on  a railwaj^,  living  with  his 
wife  on  her  property.  After  a few  days,  he  went  back  to  work  for  his 
father.  From  1911  to  1914,  the  plaintiff  lived  at  his  wife’s  place,  and 
worked  for  his  father.  At  some  time  during  this  period  the  father  told  the 
son  that  he  gave  him  the  farm,  and  thereafter  the  son,  as  he  said,  considered 
that  he  owned  it,  and  he  did  some  work  upon  it.  In  1915,  the  plaintiff’s 
wife’s  house  was  burned  down,  and  his  father  told  him  to  move  into  the 
house  on  the  farm;  he  did  so,  repaired  and  improved  the  house,  and 
continued  to  live  there  with  his  wife  and  her  family.  In  1916,  the  father 
gave  the  son  a writing  purporting  to  make  him  a tenant  for  one  year,  and 
at  the  end  of  the  year  had  him  turned  out  of  possession  by  the  summary 
legal  process  applicable  in  the  case  of  an  overholding  tenant.  At  this  time 
the  son  was  still  working  for  the  father,  who  since  1914  had  paid  him  regular 
wages.  Before  that  the  son  got  no  wages.  In  1914,  upon  the  father’s 
instructions,  a conveyance  of  the  farm  to  the  son  was  prepared,  but  it  was 
never  executed.  Several  witnesses  swore  that  the  defendant  said  to  them 
that  he  had  given  the  farm  to  the  son: — 

Held,  in  an  action  by  the  son  for  specific  performance,  that  the  promise  made 
in  1909  or  1910  meant  that  the  son  was,  at  his  father’s  death,  to  have  the 
farm  if  he  remained  at  home  and  worked  for  the  father  till  that  time. 
The  father,  no  doubt,  intended  to  give  the. son  the  farm  at  some  time;  but 
that  was  not  enough.  The  father’s  assertion  that  he  had  given  the  farm, 
however  frequently  repeated,  did  not  amount  to  a contract.  Even  assuming 
that  the  Statute  of  Frauds  was  met  by  the  possession,  there  could  be  no 
pretence  that  the  possession  was  given  pursuant  to  any  contract.  And  so 
the  claim  for  specific  performance  failed. 

Orr  V.  Orr  (1874),  21  Gr.  397,  followed. 

Semble,  that  the  plaintiff  was  not  estopped  by  reason  of  his  alleged  tenancy. 

Hillock  V.  Sutton  G883),  2 O.R.  548,  referred  to. 

Held,  also,  that  the  plaintiff  was  not  entitled  to  a lien  for  his  alleged  improve- 
ments. 

Smith  V.  Smith  (1898-9),  29,  O.R.  309,  26  A.R.  397,  followed. 

The  plaintiff  was  entitled  to  recover  any  balance  of  wages  due  to  him  in 
respect  of  the  period  after  the  contract  for  wages  was  definitely  made. 

Judgment  of  Falconbridge,  C.J.K.B.,  reversed. 
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An  action  by  George  Harris  against  his  father  for  specific  per- 
formance of  an  alleged  agreement  by  the  father  to  give  the  son 
a deed  of  conveyance  of  lots  12  and  13  in  the  2nd  concession  of  the 
township  of  Ferguson,  known  as  the  “homestead  lots,”  for  the 
plaintiff’s  work  and  services  rendered  to  the  defendant.  The 
plaintiff  also  claimed  wages,  compensation  for  improvements, 
and  other  rehef.  The  defendent  counterclaimed  for  payment  for 
the  use  and  occupation  of  the  lots  and  for  moneys  paid  for  the 
plaintiff,  etc. 

The  action  and  counterclaim  were  tried  by  Falconbridge, 
C.J.K.B.,  without  a jury,  at  Parry  Sound. 

J.  P.  Weeks,  for  the  plaintiff. 

H.  E.  Stone,  for  the  defendant. 

May  14, 1919.  Falconbridge,  C.J.K.B.  The  plaintiff  became 
of  age  on  or  about  the  25th  November,  1900.  From  the 
time  he  was  old  enough  to  do  so  until  1910  he  worked  for  the 
defendant  in  farming,  lumbering,  and  saw-mill  operations.  I 
find  the  promise  to  give  lots  12  and  13  well  proved  and  well 
corroborated. 

From  about  1910  the  plaintiff  and  defendant  treated  these 
lots  as  the  plaintiff’s  property. 

In  1911*  the  plaintiff  got  married,  and  in  the  same  year  he  went 
into  possession  and  began  to  clear  the  place  and  put  it  in  shape  for 
cultivation,  and  paid  school-taxes  on  the  same  from  that  time  to 
1916. 

In  October,  1914,  the  plaintiff  and  defendant  went  to  Parry 
Sound,  and  the  defendant  gave  Mr.  Haight,  a sohcitor,  instructions 
to  prepare  a quit-claim  deed  of  the  lots  to  his  son.  This  Mr. 
Haight  did,  and  enclosed  the  deed  and  dupHcate  to  the  plaintiff 
in  a letter  dated  the  23rd  October,  1914,  set  out  in  para.  9 of  the 
statement  of  claim. 

The  defendant,  who  was  a drinking  man,  says  that  the  plaintiff 
got  a bottle  of  gin  and  made  him  (the  defendant)  drunk,  and  that, 
while  in  that  condition,  he  gave  Mr.  Haight,  on  a street-corner, 
instructions  for  the  deed.  This  is  quite  opposed  to  Mr.  Haight’s 
statement  (filed  as  evidence  in  the  case),  and  Mr.  Haight  is  not 
the  kind  of  man  to  take  instructions  from  a drunken  man  on  a 
street-corner. 
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The  defendant  kept  putting  off  the  execution  of  the  deed. 
The  plaintiff  had  gone  into  possession  under  the  agreement,  so 
that  there  is  no  question  of  the  apphcation  of  the  Statute  of 
Frauds. 

The  plaintiff  has  had  very  few  advantages  in  the  way  of  school- 
ing or  otherwise.  He  is  not  endowed  with  much  natural  intel- 
ligence and  is  not  in  any  sense  a match  for  his  father,  who  devised 
a scheme  to  obtain  from  the  plaintiff  a release  or  waiver  of  his 
title  to  the  farm.  The  defendant  told  the  plaintiff  to  come  to  his 
(the  defendant's)  house,  and  he  would  give  him  an  agreement,  and 
then  he  caused  to  be  written  out  and  deHvered  to  the  plaintiff 
a document  purporting  to  be  an  agreement  for  a lease  of  the  lots 
to  the  plaintiff  for  two  years,  and  induced  the  plaintiff  to  sign  an 
acknowledgment  and  acceptance  of  the  agreement  or  lease. 

If  the  plaintiff  appeared  to  assent  to  this  arrangement,  he  did 
so  not  understanding  its  nature  and  effect  and  without  independent 
advice  and  being  unduly  influenced  thereto  by  the  defendant, 
who  has  always  dominated  the  plaintiff. 

The  plaintiff,  up  to  a year  or  two  ago,  has  worked  practically 
all  his  hfe  for  his  father,  receiving  board  and  lodging,  some  clothes, 
and  a httle  tobacco  and  pocket-money. 

After  the  commencement  of  this  action,  the  defendant  took 
proceedings  under  the  Overholding  Tenants  sections  of  the  Land- 
lord and  Tenant  Act,  and  ejected  the  plaintiff  from  the  premises, 
under  and  by  virtue  of  the  two  documents  mentioned  above.  For 
this  wrong  no  damages  are  recoverable,  the  order  cf  the  learned 
District  Court  Judge  not  having  been  appealed  against:  Holme- 
sted’s  Judicature  Act,  p.  1141,  and  cases  there  cited. 

Since  the  evidence  in  this  case  was  taken,  and  while  it  was 
standing  for  judgment,  the  defendant  committed  the  atrocity  of 
having  his  son  (the  plaintiff)  prosecuted  for  perjury  alleged  to 
have  been  committed  before  me  and  at  the  examination  for 
discovery. 

A number  of  small  cheques  made  by  the  defendant  and 
endorsed  by  the  plaintiff  were  produced,  some  of  which,  on  their 
faces,  purported  to  be  given  for  wages.  I accept  the  plaintiff’s 
explanation  of  these.  He  is  so  stupid  and  uneducated  that  it 
was  very  easy  to  get  him  to  fall  into  a trap  of  that  kind. 
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For  the  matters  complained  of  in  para.  16  of  the  statement  of 
claim  I allow  the  plaintiff  $100.  I disallow  the  defendant's  counter- 
claim with  costs. 

There  should  be  judgment  for  the  plaintiff  for  specific  per- 
formance and  $100  and  costs. 

In  case  the  plaintiff  should  hereafter  be  relegated  to  his  claim 
for  wages,  I allow  him  to  amend  in  accordance  with  his  notice 
of  motion,  and  refuse  to  allow  the  defendant  aiiy  amendment. 

The  defendant  appealed  from  the  judgment  of  Falconbridge, 
C.J.K.B. 

January  16,  1920.  The  appeal  was  heard  by  Magee,  J.A., 
Clute,  Riddell,  Sutherland,  and  Hasten,  JJ. 

Shirley  Denison,  K.C.,  for  the  appellant.  A Coimty  or 
District  Court  Judge  has  a discretionary  power  under  the  Over- 
holding Tenants  provisions  of  the  Landlord  and  Tenant  Act  to 
determine  the  vahdity  of  a lease:  R.S.O.  1914,  ch.  155,  sec.  75; 
In  re  Lumbers  and  Howard  (1905),  9 O.L.R.  680.  Upon  the 
authorities,  the  judgment  for  specific  performance  of  the  alleged 
agreement  by  the  father  to  convey  to  the  son  cannot  stand: 
Orr  V.  Orr  (1874),  21  Gr.  397,  at  pp.  424,  425;  Jihb  v.  Jihh  (1877), 
24  Gr.  487,  at  p.  493;  Smith  v.  Smith  (1898),  29  O.R.  309;  Mer- 
cantile Trust  Co.  of  Canada  Limited  v.  Campbell  (1918),  43  O.L.R. 
57,  43  D.L.R.  388.  The  cases  of  Smith  v.  McGugan  (1892),  21 
A.R.  542,  reversed  in  (1892)  21  Can.  S.C.R.  263,  Campbell  v. 
McKerricher  (1883),  6 O.R.  85,  at  p.  95,  and  Biehn  v.  Biehn  (1871), 
18  Gr.  497,  are  all  distinguishable  on  the  facts  from  this  case, 
being  cases  where,  upon  the  evidence,  the  plaintiff  might  be 
entitled  to  a quantum  meruit.  On  the  question  of  part  perform- 
ance, I rely  especially  on  Fry  on  Specific  Performance,  5th  ed., 
p.  291;  Hillock  v.  Sutton  (1883),  2 O.R.  548,  per  Wilson,  C.J., 
at  p.  558;  Maddison  v.  Alderson  (1883),  8 App.  Cas.  467. 

M.  H.  Ludwig,  K.C.,  for  the  plaintiff,  respondent.  There  is 
ample  evidence  of  a contract  in  this  easel  In  Smith  v.  Smith, 
supra,  there  was  no  possession  or  entering  into  possession.  That 
there  was  in  this  case  a promise  from  the  father  to  the  son,  accom- 
panied by  valid  consideration  and  completed  by  possession, 
was  believed,  on  the  evidence,  by  the  learned  trial  Judge;  hence 
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there  was  no  necessity  for  a writing.  On  the  question  of  part 
performance,  see  Township  of  King  v.  Beamish  (1916),  36  O.L.R. 
325,  30  D.L.R.  116. 

Denison,  K.C.,  in  reply,  referred  briefly  to  the  evidence. 


App.  Div. 
1920 

Harris 

V.  ■ 

Harris. 


Riddell,  J. 

March  26.  The  judgment  of  the  Court  was  read  by  Riddell, 

J.: — The  plaintiff,  born  in  1879,  is  the  son  of  the  defendant,  who 
was  a farmer  and  lumberman  in  Ferguson  township,  in  our  back 
country.  The  son  hved  with  the  father  until  1911,  working  for 
him  on  the  farm  and  in  the  bush  (he  had  run  away  from  home 
when  15,  but  the  father,  with  a full  sense  of  his  parental  duty, 
came  after  him  with  a horsewhip  and  drove  him  home). 

Some  time  about  1909  or  1910,  the  son  was  promised  the  old 
homestead  by  his  father  for  ‘‘staying  home  and  working’’— this 
promise,  which  I interpret  as  meaning  that  the  son  was  to  have  the 
old  homestead  at  his  father’s  death  if  he  remained  at  home  and 
worked  for  his  father  till  that  time,  the  father  renewed  several 
times. 

In  1911  the  son  married  a widow  with  a family  (much  against 
his  father’s  wish)  and  went  to  work  as  a sectionman  on  the 
Canadian  Northern  Railway,  living  with  his  wife  on  her  property. 

He  so  worked  a few  days,  when,  as  he  says:  “Father  came  after 
me  and  wanted  me  to  go  home  again  and  drive  team.  He  said 
he  had  to  have  some  one  and  he  would  sooner  pay  me  than  any- 
body else*  and  I went  back  and  drove  team  for  him.” 

For  the  years  1911,  1912,  1913,  and  1914,  the  plaintiff  Hved 
on  his  wife’s  place,  had  his  meals  either  at  home  or  at  his  father’s, 
went  back  and  forth  morning  and  evening  (about  two  miles)  and 
worked  for  his  father — for  the  later  years  nearly  altogether  at 
lumber  and  in  the  saw-mill. 

At  some  time  after  the  marriage — apparently  during  some  of  the 
years  1912-1914— the  father  told  the  son  that  he  gave  him  the 
farm,  and  thereafter  the  son  considered  that  he  owned  the  farm, 
but  he  did  nothing  about  it,  except  cutting  some  brush,  clearing 
up  logs  and  rubbish,  seeding  down  a little,  and  fixing  the  fences. 

In  1915,  the  house  of  the  plaintiff’s  wife  burned  down;  the 
father  told  him  to  move  on  to  the  old  homestead,  and  he  did  so; 
the  father,  shortly  after,  said  that  now  the  son  could  build  his 
own  place,  have  a better  place  for  cattle,  and  be  nearer  to  school. 
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The  plaintiff  repaired  and  improved  the  house  and  continued  to 
hve  there  with  his  wife  and  her  family.  The  wife  was  never 
persona  grata  with  her  father-in-law;  and  in  the  fall  of  1917,  the 
son  still  working  for  his  father,  ‘‘he  ordered  me  off  the  place,  told 
me  I would  have  to  get  off  his  place.  He  said  my  wife  and  family 
would  have  to  get  off,  then  he  said  I would  have  to  get  off  too.” 
The  son  refused,  and  the  father  “sheriffed”  him  off. 

What  happened  seems  to  be  that  the  defendant,  in  August, 
1916,  gave  his  son  a writing  purporting  to  make  him  a tenant  for 
one  year;  and  on  the  expiration  of  the  term  he  took  proceedings 
under  our  statute  against  him  as  an  overholding  tenant. 

At  the  time  the  farm  was  promised  to  the  plaintiff  there  was 
no  question  of  wages,  the  plaintiff  was  not  working  for  wages — 
he  was  “simply  living  at  home  like  the  rest  of  the  family,  working 
along  the  same  as  the  rest  of  them;”  but  in  1914  the  wages  were 
fixed  at  $40  per  month  and  paid  thereafter  at  that  rate. 

At  one  time,  when  the  defendant,  as  he  says,  was  the  w^orse  of 
hquor,  he  had  a deed  of  the  homestead  drawn  up  by  a sohcitor; 
the  deed  was  not  executed,  but  was  sent  by  the  sohcitor  to  the 
plaintiff,  unsigned.  The  defendant  was  not  satisfied  with  the 
deed,  “he  wanted  it  changed  a httle  bit  about  the  timber,”  and 
told  his  son,  “Some  time  when  we  are  going  to  the  Sound  I will 
go  down  and  have  it  completed.”  (The  ‘‘Sound’  ’ was  Parry  Sound, 
where  the  sohcitor  had  his  office.)  The  deed  never  was  executed. 

The  above  are  the  facts  as  given  by  the  plaintiff.  He  backs 
up  his  own  evidence  by  that  of  several  witnesses  who  swear  that 
the  defendant  said  that  he  had  given  the  farm  to  George,  and  the 
like. 

On  that  evidence,  the  Chief  Justice  of  the  King’s  Bench 
gave  judgment  for  specific  performance  of  the  promise  to  give  the 
homestead. 

The  defendant  (now  his  representative  by  order  to  proceed) 
appeals. 

It  seems  fairly  clear  that  the  defendant  intended  to  give  the 
plaintiff  the  farm  at  some  time,  but  that  is  not  enough.  The  rules 
to  be  followed  in  such  cases  as  this  are  laid  down  most  carefully 
and  conclusively  in  the  leading  case  of  Orr  v.  Orr,  21  Gr.  397,  in 
Appeal,  and  it  cannot  be  necessary  to  restate  them  at  length. 
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Even  if  we  assume  that  the  Statute  of  Frauds  is  met  by  the 
possession — and  the  plaintiff  would  have  great  difficulty  in  that 
regard,  as  it  is  admitted  that  the  possession  was  taken  at  the 
father’s  instance  because  the  plaintiff’s  house  was  burned  down, 
and  there  can  be  no  pretence  that  the  possession  was  given  or 
taken  in  pursuance  of  any  contract — the  plaintiff  is  not  ^,dvanced. 
An  assertion  that  he  had  given  the  farm,  however  frequently 
repeated,  does  not  amount  to  a contract:  Orr  v.  Orr,  21  Gr.  at  p. 
410;  and  the  plaintiff  fails  to  come  up  to  the  stringent  requirements 
of  that  case:  see  per  Street,  J.,  in  Smith  v.  Smith,  29  O.R.  309 
(affirmed  in  (1899)  26  A.R.  397);  Jihh  v.  Jihh,  24  Gr,  487;  Camp- 
bell V.  McKerricher,  6 O.R.  85,  95,  and  similar  cases. 

I do  not,  as  at  present  advised,  think  that  the  plaintiff  is 
estopped  by  reason  of  his  alleged  tenancy:  Hillock  v.  Sutton,  2 
O.R.  548.  At  the  worst,  he  might  have  a declaration  of  his  rights 
if  the  facts  justified  such  a course. 

But  he  fails  in  lifnine:  and,  notwithstanding  Biehn  v.  Biehn,  18 
Gr.  497,  I think  we  are  concluded  by  Smith  v.  Smith  from  giving 
him  a claim  for  his  alleged  improvements. 

I would  allow  the  appeal  on  this  point,  with  costs  throughout. 

The  plaintiff  is  entitled  to  recover  any  balance  of  wages  due 
to  him  after  the  contract  for  wages  was  definitely  made.  If 
counsel  cannot  agree,  it  may  be  referred  to  the  Local  Registrar 
to  take  the  accounts  and  determine  what  amount,  if  any,  is  due: 
if  such  reference  is  had,  the  costs  thereof  should  be  in  the  dis- 
cretion of  the  Referee,  but  there  should  be  no  other  costs  on  this 
branch  of  the  case. 

It  is  to  be  hoped  that  there  will  be  no  more  heard  of  this 
unpleasant  family  dispute. 
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[KELLY,  J.] 

McDougall  V.  Black  Lake  Asbestos  and  Chrome  Co.  Limited. 


Company — Agreement  Affecting  Interests  of  Company  and  Shareholders — 
Adoption  at  Annual  General  Meeting — Notice  of  Meeting  Given  to  Share- 
holders— Specification  of  Business  to  he  Transacted — Failure  to  Include 
Consideration  of  Agreement — Representation  of  Shareholders — Proxies 
— Directors — Provision  in  Agreement  for  Payment  of  Lump-sum  to  President 
— By-laws  of  Company — Meeting  not  Properly  Convened — Invalidity  of 
Agreement — Injunction  against  Carrying  out — Bona  Fides — Honest  Belief 
that  Agreement  for  Benefit  of  Shareholders— Costs. 

The  by-laws  of  a company,  incorporated  under  the  Dominion  Companies 
Act,  provided  that  the  annual  general  meeting  of  the  shareholders  should 
be  held  at  a specified  time,  for  the  purpose  of  electing  directors  for  the 
ensuing  year  and  for  all  other  general  purposes  relating  to  the  management 
of  the  company;  also  that  written  notice  of  the  time  and  place  for  holding 
such  meeting  should  be  given  through  the  post-office  at  least  14  days 
before  the  day  of  the  meeting.  Written  notice,  over  the  name  of  the 
president,  was  sent  in  due  time,  to  the  shareholders,  notifying  them  that 
the  annual  meeting  would  be  held  on  a day  and  at  an  hour  specified,  ^Ho 
receive  the  report  of  the  directors  for  the  past  year,  elect  directors  for  the 
ensuing  year,  and  transact  such  other  business  as  may  be  properly  brought 
before  the  meeting.”  By  the  notice,  the  shareholders  were  requested  to 
send  proxies  if  they  were  unable  to  attend,  and  with  each  nctice  was  sent 
a form  of  proxy  in  favour  of  the  president  and  two  of  the  other  directors  of 
the  company.  The  meeting  was  held:  26  shareholders,  including  the  five 
directors,  and  T.,  a shareholder,  were  present,  and  about  180  shareholders 
were  represented  by  proxy,  the  total  number  of  shares  represented  being 
less  than  50  per  cent,  of  those  issued.  At  the  meeting,  the  draft  of  an 
agreement  between  the  directors,  T.,  the  company,  and  a trust  company, 
was  considered  and  adopted.  This  agreement  was  in  effect  an  agreement 
for  the  sale  to  T.  of  the  stock  and  bonds  and  control  of  the  company.  . It 
provided,  inter  alia,  for  the  payment  by  the  company  to  M.,  the  president, 
of  $10,000.  This  action  was  brought  by  certain  shareholders,  suing  on 
behalf  of  themselves  and  all  others,  to  restrain  the  defendants,  the  directors, 
the  company,  the  trust  company,  and  J.,  from  carrying  out  the  agreement: — 

Held,  that  the  meeting,  so  far  as  it  related  to  or  dealt  with  the  agreement, 
was  not  properly  convened,  and  the  agreement  was,  in  consequence,  invalid. 

It  was  not  material  to  the  validity  of  the  agreement  that  the  parties  to  it  acted 
in  good  faith  and  that  it  was  for  the  benefit  of  the  shareholders;  but  these 
considerations  affected  the  question  of  costs. 

The  relief  asked  for  by  the  plaintiffs  was  granted,  but  no  costs  were  awarded. 


Action  by  certain  shareholders  of  the  Black  Lake  Asbestos 
and  Chrome  Company  Limited,  suing  on  behalf  of  themselves 
and  all  other  shareholders  of  the  company,  against  the  company, 
one  Jacobs,  a holder  of  shares  and  bonds  of  the  company,  the 
directors  of  the  company,  and  the  National  Trust  Company 
Limited,  to  restrain  the  defendants  from  carrying  out  the  provis- 
ions of  a certain  agreement,  and  particularly  to  restrain  the  de- 
fendants Massie  and  others,  the  directors,  from  appointing  and 
installing  a new  board  of  directors  as  provided  in  the  agreement, 
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and  to  restrain  the  Black  Lake  company  from  paying  any  of 
its  moneys  to  the  trust  company,  or  - otherwise  under  para.  12 
of  the  agreement,  and  to  restrain  the  trust  company  from  deliver- 
ing to  the  defendant  Jacobs  the  resignations  of  the  five  directors, 
and  for  a declaration  that  the  agreement  was  invahd. 

A motion  made  by  the  plaintiffs  on  the  29th  March,  1920, 
for  an  interim  injunction,  was  enlarged,  and  was  afterwards 
turned  by  consent  into  a motion  for  judgment. 

\ 

April  1.  The  motion  for  judgment  was  heard  by  Kelly, 
J.,  in  the  Weekly  Court,  Toronto. 

A.  W.  Anglin,  K.C.,  and  R.  C.  H.  Cassels,  for  the  plaintiffs. 

' 7.  F.  Hellmuth,  K.C.,  and  Joseph  Montgomery,  for  the  defend- 
ant Jacobs. 

M.  L.  Gordon,  for  the  defendant  the  National  Trust  Company. 

Hamilton  Cassels,  K.  C.,  for  the  other  defendants. 

April  8.  Kelly,  J.: — At  the  date  of  holding  the  annual 
meeting  of  the  Black  Lake  Asbestos  and  Chrome  Company 
Limited,  the  3rd  March,  1920,  the  plaintiffs  were  and  still  are 
the  holders  of  certain  shares  of  the  capital  stock  of  that  company, 
and  they  have  sued  on  behalf  of  themselves  and  all  other  share- 
holders of  the  company.  The  defendant  Jacobs  was  then  also 
the  holder  of  shares  of  the  said  stock,  as  well  as  of  bonds  of  the 
company;  and  the  defendants,  other  than  Jacobs  and  the 
National  Trust  Company  Limited,  were  then  the  directors  of 
the  company,  the  defendant  Massie  being  the  president  and 
manager.  The  company  was  incorporated  by  letters  patent 
under  the  Dominion  Companies  Act,  dated  the  24th  December, 
1912,  with  its  chief  place  of  business  in  Toronto. 

General  by-law  No.  3 of  the  company  enacts  that  the  annual 
general  meeting  of  the  shareholders  shall  be  held  at  the  company’s 
head  office  on  the  1st  Wednesday  in  March  in  each  year,  at  11 
o’clock  in  the-  forenoon,  for  the  purpose  of  electing  directors  for 
the  ensuing  year  and  for  all  other  general  purposes  relating  to 
the  management  of  the  company* 

General  by-law  No.  8 enacts  that  no  pubhc  notice  or  advertise- 
ment of  the  time  and  place  for  holding  the  annual  general  meeting 
or  any  special  general  meeting  of  the  shareholders  shall  be  re- 
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quired,  but  written  notice  of  the  time  and  place  for  holding  such 
meetings  shall  be  given  through  the  post-office  at  least  14  days 
previous  to  the  time  specified  for  the  meeting. 

Written  notice,  over  the  name  of  the  president,  and  dated  the  5th 
February,  1920,  was  sent  to  the  shareholders,  notifying  them  that  the 
annual  meeting  would  be  held  at  the  company’s  head  office  in  Toronto 
at  11  o’clock  in  the  forenoon  on  Wednesday  the  3rd  March,  1920, 
“to  receive  the  report  of  the  directors  for  the  past  year,  elect 
directors  for  the  ensuing  year,  and  transact  such  other  business 
as  may  be  properly  brought  before  the  meeting.”  The  notice 
also  requested  the  shareholders  who  might  be  unable  to  attend 
to  nominate  some  person  to  act  as  their  proxy;  and  with  the 
notice  was  sent  a form  of  prPxy  authorising  three  of  the  directors, 
Massie,  Murphy,  and  Malone,  or  any  of  them,  to  vote  and  act 
(for  the  person  signing  the  form)  at  the  annual  meeting  of  the 
shareholders,  and  at  all  annual  meetings,  general  meetings,  and 
special  meetings,  until  revocation  of  the  authority,  “in  respect 
of  every  matter  and  question  which  may  be  brought  before  any 
such  meeting.” 

Twenty-six  shareholders,  including  the  five . directors  above 
referred  to  and  the  defendant  Jacobs,  were  present  at  the  meeting 
on  the  3rd  March,  and  about  180  shareholders  were  represented 
by  proxy;  the  total  of  the  shares  held  by  those  present  and  those 
represented  by  proxy  being  somewhat  less  than  50  per  cent,  of 
the  total  shares  outstanding. 

At  the  meeting  there  was  submitted  an  agreement  (or  form 
of  agreement)  between  the  five  persons  who  were  then  the  direc- 
tors, of  the  first  part,  the  defendant  Jacobs,  of  the  second  part, 
the  defendant  the  National  Trust  Company  Limited,  of  the  third 
part,  and  the  defendant  the  Black  Lake  Asbestos  and  Chrome 
Company  Limited,  of  the  fourth  part,  by  which  it  was  “agreed 
by  and  between  the  parties  hereto”  that  Jacobs  purchase 
from  such  shareholders  and  bondholders  of  the  company — other 
than  the  directors — as  might  agree  to  sell  in  the  manner  and  on 
the  terms  set  forth,  shares  of  stock  and  bonds  of  the  company 
up  to  a specified  amount,  and  that  each  of  the  directors,  the  parties 
of  the  first  part,  should  place  his  resignation  on  deposit  with  the 
National  Trust  Company  Limited,  to  be  delivered  over  to  the  de- 
fendant Jacobs  and  to  become  effective  upon  payment  by  him 
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to  the  trust  company  of  the  amount  of  the  purchase-money  of 
such  stock  and  bonds  within  five  days  after  the  29th  March, 

1920.  In  addition  to  this  purchase,  Jacobs  also  agreed  to  pur-  McDougall 
chase  all  stocks  and  bonds  deposited  for  sale,  in  the  manner  speci-  Black  Lake 
fied,  with  the  trust  company  on  or  before  the  30th  April,  1920, 
by  holders  thereof  residing  in  Great  Britain  and  Ireland.  It 
was  also  agreed  that,  on  payment  by  Jacobs  of  the  amount  re- 
quired to  be  paid  by  him,  within  five  days  from  the  29th  March,  the 
defendant  Massie,  in  addition  to  resigning  as  director,  should 
resign  from  all  offices  held  by  him  in  the  company,  the  company 
imdertaking  to  pay  him  $10,000  in  full  payment  and  satisfaction 
of  aU  claims  and  demands  under  his  contract  with  the  company 
as  manager,  and  for  commission  as  sales-agent,  and  all  other 
claims  and  demands  whatsoever:  and  agreeing  also  to  pay  the 
National  Trust  Company  Limited  its  fees  and  disbursements  in 
connection  with  the  duties  it  should  perform  under  the  agreement, 
and  to  pay  also  all  reasonable  and  proper  costs  and  expenses  of 
the  parties  of  the  first  and  second  parts.  It  is  unnecessary  for 
present  purposes  further  to  set  out  in  detail  the  provisions  of 
this  agreement. 

From  the  minutes  of  the  meeting  it  appears  that  the  provisions 
of  this  agreement  were  there  considered,  and  it  was  unanimously 
decided  to  be  advisable  to  adopt  the  agreement;  and,  by  resolution, 
the  directors  then  about  to  be  elected  were  requested  to  complete 
the  proposed  arrangement  with  the  defendant  Jacobs  “and  to 
carry  out  its  terms  by  relinquishing  control  to  him  when  the  time 
for  so  doing  arrives.’’ 

On  the  24th  March,  the  plaintiffs  brought  this  action  to  restrain 
the  defendants  from  carrying  out  the  provisions  of  the  agreement, 
and  particularly  to  restrain  the  defendants  Massie,  Malone,  Cassels, 
Cuthbertson,  and  Murphy  from  appointing  or  instalhng  a new 
board  of  directors  as  provided  in  the  agreement,  and  to  restrain 
the  company  from  paying  any  of  its  moneys  to  the  National 
Trust  Company  Limited,  or  otherwise  under  paragraph  12  of 
the  agreement,  and  to  restrain  the  trust  company  from  deliv  ering 
to  the  defendant  Jacobs  the  resignations  of  the  five  directors 
from  their  positions  as  directors  of  the  company,  and  for  a decla- 
ration that  the  agreement  is  invalid. 

A motion  made  before  me  by  the  plaintiffs  on  the  29th  March 
for  an  injunction  was  adjourned  until  the  1st  April,  an  injunction 
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being  granted  in. the  meantime  in  the  terms  above  set  forth.  On 
the  return  of  the  adjourned  motion,  on  the  1st  April,  the  parties 
by  their  counsel  agreed  that  the  motion  should  be  turned  into 
a motion  for  judgment. 

The  plaintiffs  allege  several  reasons  why  this  agreement  should 
be  held  to  be  inoperative  and  invahd,  and  chiefly  that,  no  matter 
what  may  be  the  rights  of  the  individual  shareholders  to  make 
agreements  for  the  disposal  of  their  shares  (and  as  to  which  I 
am  not  here  concerned),  the  agreement  is  not  such  as  the  company 
should  or  could  properly  enter  into;  p-nd  that,  even  if  it  is  within 
its  powers  so  to  contract,  the  procedure  followed  in  calling  the 
meeting  and  laying  the  proposal  before  the  shareholders  was 
irregular,  in  that  the  shareholders  were  not  given  the  notice  to 
which  they  were  entitled  that  the  matter  of  the  proposed  pur- 
chase of  shares  and  bonds  by  Jacobs,  and  the  consideration  of 
the  agreement  to  carry  the  proposal  into  effect,  would  come 
before  the  meeting. 

It  should  be  borne  in  mind  that  the  only  information  as  to 
the  business  to  be  transacted  given  to  the  shareholders  by  the 
notice  calling  the  annual  meeting  was  in  general  terms  and  re- 
ferred only  to  such  business  as  is  usually  transacted  at  an  annual 
meeting — receiving  the  directors’  report  for  the  past  year,  election 
of  directors,  and  such  other  business  as  may  properly  be  brought 
before  the  meeting.  The  by-law  enacts  that  the  annual  meeting 
shall  be  held  for  the  election  of  directors  ‘^and  for  all  other  general 
purposes  relating  to  the  management  of  the  company.”  If  the 
consideration  of  the  agreement  now  attacked  does  not  fall  within 
“general  purposes  relating  to  the  management,”  then  there  was 
no  notice,  express  or  imphed,  to  the  shareholders  that  Jacobs’ 
proposal  or  agreement  would  come  before  the  meeting.  This 
was  a matter  of  business  of  special  and  unusual  importance  to 
the  company  and  to  all  the  shareholders,  and  did  not  relate  to 
the  management  of  the  company,  in  the  sense  intended  to  be 
conveyed  by  the  by-law.  If  the  notice  issued,  couched  as  it 
was  in  general  terms  only,  was  sufficient  intimation  to  the  share- 
holders that  this  important  matter  of  business  would  or  might 
be  considered,  then  it  is  conceivable  that  any  matter  of  business, 
no  matter  how  special  or  unusual,  is  proper  to  be  transacted  at 
an  annual  meeting  without  further  notice  to  the  shareholders 
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than  the  mere  mention  that  the  annual  meeting  will  be  held  at 
a specified  time  and  place.  The  purpose  of  the  notice  is,  not 
only  to  inform  them  of  the  date  and  place  of  holding  the  meeting, 
but  to  bring  to  their  attention  with  sufficient  particularity  the 
various  items  of  business  intended  to  be  discussed  and  transacted 
thereat.  In  the  absence  of  such ’particular  notice,  it  is  no  answer 
to  an  objection  by  a shareholder  to  say  that  he  had  an  opportunity 
of  attending  the  meeting,  and  that  therefore  he  cannot  complain 
if  he  absent  himself.  Without  enumerating  or  laying  down  in 
express  terms  the  various  matters  of  business  which  may  be 
transacted  at  an  annual  meeting  of  which  notice  is  given  in  general 
terms  only,  it  is  beyond  question  that  the  transactions  involved 
in  this  agreement  were  not  included  in  the  notice  of  the  5th  Feb- 
ruary. 

Of  transactions  intended  to  be  dealt  with  but  not  covered 
by  a general  notice  of  an  annual  meeting,  special  notice  should 
be  given.  In  the  present  instance,  the  notice  not  being  sufficient 
to  bring  to  the  attention  of  the  shareholders  that  the  proposed 
sale  to  Jacobs  and  what  was  involved  in  it  would  be  considered 
at  the  meeting,  it  should  have  made  special  mention  of 
that  fact  with  sufficient  particularity  to  convey  to  the  shareholders 
an  understanding  of  the  nature  of  the  business  proposed  to  be 
transacted.  The  whole  purpose  of  a meeting,  as  distinguished 
from  the  details,  must  be  fairly  stated  in  the  notice,  which  must 
not  be  so  framed  as  to  mislead  those  to  whom  it  is  addressed. 
If  there  are  several  purposes,  the  notice  will  not  be  sufficient  in 
respect  of  any  purpose  not  included  in  it:  Halsbury’s  Laws  of 
England,  vol.  5,  p.  718,  para.  1278;  Kaye  v.  Croydon  Tramways 
Co.,  [1898]  1 Ch.  358;  Tiessen  v.  Henderson,  [1899]  1 Ch.  861. 
The  notice  must  contain  a sufficient  statement  of  the  facts  which 
are  to  be  considered  by  the  corporation  at  the  proposed  meeting: 
Peel  V.  London  and  North  Western  R.W.  Co.,  [1907]  1 Ch.  5 (Q.A.) 
In  Halsbury,  vol.  5,  p.  252,  para.  406,  it  is  stated  that,  where  the 
notice  convening  a meeting  of  the  company  is  insufficient,  the 
business,  in  the  absence  of  a special  provision  in  the  articles, 
cannot  validly  be  transacted;  though  want  of  notice  of  some  of 
the  business  does  not  invahdate  such  business  as  has  been  properly 
notified.  If  the  notice  is  misleading,  the  Court  will  restrain 
the  holding  of  the  meeting:  Jackson  v.  Munster  Bank  (1884), 
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13  L.R.  Ir.  118;  or  restrain  the  directors  from  acting  on  resolutions 
passed  on  insufficient  notice  until  confirmed  by  the  company 
at  a meeting  properly  notified:  Kaye  v.  Croydon  Tramways  Co., 
cited  above. 

There  was  here  a special  reason  why  the  attention  of  the 
shareholders  should  have  been  drawn  to  the  nature  of  the  business 
intended  to  be  transacted  at  the  meeting — ^viz.,  the  proposal 
for  payment  of  moneys  to  the  president  of  the  company  personally. 
Where  a contract  is  to  be  submitted  to  a meeting  for  confirmation, 
and  directors  of  the  company  are  interested  therein,  it  has  been 
held  that  the  notice  convening  the  meeting  should  give  particulars 
as  to  that  interest — see  Palmer’s  Company  Law,  10th  ed.,  pp. 
167,  168;  also  Kaye  v.  Croydon  Tramways  Co.  and  Tiessen  v. 
Henderson,  both  cited  above.  The  grounds  above  indicated  are, 
apart  from  any  others,  sufficient  to  invalidate  the  action  of  the 
meeting  upon  the  agreement. 

It  might  be  mentioned  here  that  the  form  of  the  proxy  is 
open  to  objection.  The  president  had  in  the  agreement  a per- 
sonal interest  arising  from  the  proposal  to  pay  him  a substantial 
sum  of  money.  The  request  for  proxies  in  his  favour  from  absent 
shareholders,  wher§  notice  was  not  given  with  sufficient  particu- 
larity, was  calculated  to  have  the  effect  of  obtaining  the  proxies 
without  the  shareholders  giving  them  having  that  information 
which  would  enable  them  to  form  a just  judgment  as  to  who  were 
the  proper  persons  to  whom  their  proxies  should  be  entrusted. 

The  conclusion,  therefore,  must  be  that  the  meeting,  so  far 
as  it  related  to  and  dealt  with  the  agreement  referred  to,  was 
not  properly  convened,  and  that  the  agreement  must,  in  conse- 
quence, be  held  invalid.  That  the  transaction  may  be  one  largely 
benefiting  the  shareholders  is  not  a reason  for  a different  conclusion; 
nor  is  it  material  to  the  validity  t)f  the  agreement  that  the  parties 
acted  in  good  faith.  The  plaintiffs  have  advanced  other  reasons 
as  well  in  support  of  their  position,  but  these  it  is  unnecessary 
to  deal  with  here.  There  will  be  judgment  in  their  favour  as 
asked.  ^ 

I think  it  a reasonable  assumption  that  the  directors  acted 
in  good  faith  and  in  the  honest  behef  that  the  agreement,  if  carried 
into  effect,  would  be  of  advantage  to  the  company  itself  and  to 
the  shareholders.  It  is  not,  in  my  opinion,  a case  for  costs. 


XL  VII.  1 


ONTARIO  LAW  REPORTS. 


331 


[APPELLATE  DIVISION.] 

Re  Joyce  and  City  of  London. 

Municipal  Corporations — By-law — Agreement  between  City  Corporation  and 
Street  Railway  Company — Increase  in  Rates  for  Passenger  Service — 
Former  By-law  Validated  by  Statute  59  Viet.  ch.  105 — Effect  of — Variation 
— Necessity  for  Sanction  of  Legislature — Monopoly — Municipal  Fran- 
chises Act — Interests  of  Street  Railway  Company — Reasonableness  of 
By-law — Municipal  Act,  sec.  ^49  {2). 

A by-law  No.  (5935)  passed  by  the  Council  of  the  Cfty  of  London  in 
1919,  bringing  into  operation  an  agreement  between  the  city  corporation 
and  the  London  Street  Railway  Company  (incorporated  in  1873  by  an 
Act  of  the  Ontario  Legislature,  36  Viet.  ch.  99),  whereby  the  rates  for  fares 
of  passengers  were  increased,  was  held,  by  the  majority  of  the  Court,  not 
to  be  objectionable  on  the  ground  that  a former  agreement  and  by-law 
(No.  916)  fixing  the  fares  to  be  charged  by  the  company  had  the  force 
of  a statute,  and  could  not  be  changed  or  varied  except  by  statute:  the 
former  agreement  and  by-law  were  declared  by  the  Ontario  statute  (1896) 
59  Viet.  ch.  105  to  be  ‘‘valid  and  effective  in  all  respects,”  but  they  were 
not  made  part  of  the  statute. 

Held,  also,  that  the  Municipal  Franchises  Act,  R.S.O.  1914,  ch.  197,  was 
not  applicable;  that  another  by-law  (No.  5143)  of  the  City  of  London 
had  no  bearing  upon  the  case;  that  the  by-law  No.  5935  was  not  passed 
wholly  in  the  interests  of  the  street  railway  company;  and  that  its  reason- 
ableness, in  the  absence  of  actual  bad  faith,  could  not  be  inquired  into* 
Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  249  (2). 

The  order  of  Falconbridge,  C.J.K.B.,  quashing  the  by-law  was  reversed 
(Magee,  J.A.,  dissenting). 

Per  Magee,  J.A.: — By-law  No.  916  was  beyond  the  powers  of  the  council 
and  acquired  validity  only  by  the  sanction  of  the  Legislature.  The  Legis- 
lature had  approved  of  a monopoly  upon  certain  terms,  including  the  fixing 
of  the  rates  for  fares  of  passengers;  and  the  city  council  could  not  increase 
those  rates  without  the  sanction  of  the  Legislature. 


An  appeal  by  the  Corporation  of  the  City  of  London  from  an 
order  of  Falconbridge,  C.J.K.B.,  pronounced  upon  motion  made 
before  him  at  the  London  Weekly  Court  on  the  25th  October, 
1919,  quashing  by-law  No.  5935  of  the  City  of  London. 

The  London.  Street  Railway  Company  was  incorporated  by 
the  Act  (1873)  36  Viet.  ch.  99  (0.),  and  sec.  13  of  that  Act  gave 
power  to  the  council  of  the  city  and  the  company  to  make  agree- 
ments for  certain  purposes.  Section  8 provided  that  the  fares 
should  not  exceed  6 cents  for  any  distance  not  more  than  three 
miles,  etc.;  but  otherwise  the  rate  was  not  fixed  by  statute.  In 
an  agreement  made  it  was  provided  that  the  company’s  cars 
should  be  drawn  by  horses  or  mules  only.  After  electricity  had 
become  available,  an  agreement  was  entered  into  between  the 
city  corporation  and  the  company  authorising  the  company  to 
use  electricity  as  the  motive-power  for  moving  the  cars,  and  this 
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agreement  and  by-law  No.  116  giving  it  effect  were  declared 
“valid  and  effective  in  all  respects’’  by  an  Act  respecting  the 
London  Street  Railway  Company  (1896),  59  Viet.  ch.  105,  sec. 
2 (0.)  The  agreement  and  the  by-law  are  set  out  in  schedule  A. 
to  the  Act,  and  are  interpreted  by  sec.  2 as  having  a certain  effect 
therein  set  out.  Section  25  id)  of  the  by-law  provides  for  the  fares 
to  be  charged  by  the  company,  these  being  less  than  the  maximum 
mentioned  in  the  Act  of  1873,  sec.  8.  In  1919  the  company  and 
the  city  corporation  entered  into  a new  agreement  whereby  the 
rates  were  increased;  and  the  by-law  wRich  was  quashed  was 
passed  for  the  purpose  of  bringing  the  new  agreement  into  operation. 
The  by-law  was  not  submitted  to  the  ratepayers  or  electors  of  the 
City  of  London. 


January  12.  The  appeal  was  heard  by  Magee,  J.A.,  Clute, 
Riddell,  Sutherland,  and  Hasten,  JJ. 

I.  F.  Hellmuth,  K.C.,  for  the  appellants,  said  that  the  reasons 
advanced  below  by  the  applicant  for  the  quashing  of  the  by-law 
had  been:  (1)  that  it  was  ultra  vires  the  city  council  to  vary  an 
Act  of  the  Legislature;  (2)  that  the  by-law  was  contrary  to  the 
Municipal  Franchises  Act,  R.S.O.  1914,  ch.  197;  and  (3)  that  it 
offended  against  the  Hydro-Electric  Railway  Act,  1916,  6 Geo.  V. 
ch.  37.  The  Municipal  Franchises  Act  did  not  apply,  because  it  dealt 
with  franchises  or  rights,  things  which  this  by-law  did  not  alter.  The 
Hydro-Electric  Railway  Act  had  no  bearing  on  the  case  either, 
because  no  agreement  in  the  form  prescribed  by  the  statute — in 
fact,  no  agreement  at  all — had  ever  been  executed  or  signed. 
Deahng  with  the  first  and  chief  reason  for  asking  to  have  the  by-law 
quashed,  namely,  that  the  former  by-law  No.  916  and  the  agreement 
between  the  city  corporation  and  the  company  had  become  part 
of  the  Act  of  1896,  59  Viet.  ch.  105,  and  therefore  had  the  force 
of  a statute,  and  could  be  altered  only  by  statute,  and  consequently 
the  new  by-law  No.  5935  was  ultra  vires  the  council,  counsel 
contended  that  the  Legislature  had  not  incorporated  the  former 
by-law  and  the  agreement  into  the  statute.  The  Act  merely 
declared  the  by-law  No.  916  and  the  agreement  valid  and  effective: 
Re  City  of  Toronto  and  Toronto  and  York  Radial  R.W.  Co.  and 
County  of  York  (1918),  42  O.L.R.  545,  43  D.L.R.  49.  The  appheant 
had  no  locus  standi  to  move  to  quash  the  by-law,  as  there  was  no 
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illegality  here:  Tompkins  v.  Brockville  Rink  Co.  (1899),  31  O.R. 
124;  Mullis  v.  Hnhbard,  [1903]  2 Chi.  431;  Mackenzie  Y.'City  of 
Toronto  (1915),  7 O.W.N.  820.  It  could  not  be  said,  upon  the 
eA'idence,  that  the  by-law  was  not  in  the  public  interest,  or  that 
there  w^as  anything  fraudulent  about  it. 

IF.  R.  Meredith,  for  Joyce,  the  respondent,  contended  that 
by-law  No.  916  and  the  agreement  had  become  part  of  an  Act  of 
the  Legislature,  wRich  it  was  ultra  vires  the  council  to  vary.  There- 
fore, by-law  No.  5935  was  invahd  and  should  be  quashed.  He 
also  argued  that  the  by-law  was  in  contravention  of  the  Municipal 
Franchises  Act,  as  the  assent  of  the  electors  had  not  been 
obtained.  The  by-law  was  also  contrary  to  the  provisions  of 
by-law  5143.  Even  if  no  agreement  did  exist  with  the  Hydro- 
Electric  Commission,  yet  it  was  the  duty  of  the  council  to  make 
such  an  agreement.  He  also  objected  that  the  by-law  provided 
for  payment  of  costs  by  the  London  Street  Railway  Company, 
which  was  evidence  of  want  of  good  faith  on  the  part  of  the  council : 
Jones  V.  Township  of  Tuckersmith  (1917),  45  O.L.R.  67,  at  p.  73, 
47  D.L.R.  684,  at  p.  696,  citing  Re  Morton  and  City  of  St.  Thomas 
(1881),  6 A.R.  323;  Canadian  Pacific  R.W.  Co.  v.  City  of  Toronto 
(1902),  1 O.W.R.  255.  The  by-law  was  not  in  the  interest  of  the 
citizens  of  London.  Only  the  company  and  its  employees  would 
benefit  by  it.  There  was  no  consideration  for  the  additional 
fares. 

Hellmuth,  K.C.,  in  reply,  said  that  the  council  had  acted  in 
good  faith  throughout,  and  did  what  they  thought  best  in  the 
interest  of  the  citizens,  considering  the  strike  situation.  The 
consideration  for  the  increased  fare  was  the  resumption  of  the 
service. 

April  9.  Clute,  J.: — This  is  an  appeal  from  the  order  of  the 
Chief  Justice  of  the  King’s  Bench,  at  the  weekly  sittings  at  London, 
dated  the  25th  October,  1919,  whereby  he  did  order  and  adjudge 
“that  by-law  number  5935  of  the  Corporation  of  the  City  of 
London  be  and  the  same  is  hereby  quashed,”  and  “that  the 
respondents,  the  Corporation  of  the  City  of  London,  do  pay  to 
the  applicant  his  taxed  costs  of  this  application.” 

The  grounds  upon  which  this  motion  was  made  were : — ■ 

“1.  The  said  by-law  purports  to  amend  by-law  number  916, 
which  was  incorporated  in  an  Act  of  the  Legislature,  and  became 
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a statute  of  Ontario,  59  Viet.  ch.  105,  and  the  said  by-law  is  for 
that  reason  beyond  the  powers  of  the  council  of  the  said 
corporation.” 

This  is  the  principal  ground,  and  I will  deal  with  it  before 
referring  to  the  other  grounds  mentioned. 

The  statement  that  by-law  number  916  was  incorporated  in 
an  Act  of  the  Legislature,  and  became  a statute  of  Ontario,  is 
not  correct.  The  wording  of  sec.  2 of  59  Viet.  ch.  105  is  as  follows : — 

“ The  agreement  between  the  said  company  and  the  Corporation 
of  the  City  of  London  and  by-law  No.  916  therein  referred  to, 
which  are  set  out  in  schedule  A.  to  this  Act,  are  hereby  declared 
to  be  vahd  and  effective  in  all  respects  . . 

And  there  is  no  clause  in  the  statute  which'  had  the  effect  of 
making  the  by-law  a part  of  .the  statute — ^it  simply  made  it  valid 
and  effective  in  all  respects,  and  the  statement  that  it  became  a 
statute  of  Ontario,  and  therefore  beyond  the  powers  of  the  Council 
of  the  Corporation  of  the  City  of  London  to  change^  is  not  true. 
Section  25  (d)  of  by-law  number  916,  referred  to  in  the  said 
Act,  provides  as  follows:— 

“The  company  may  charge  and  collect  from  every  person  on 
entering  any  of  their  cars,  for  a continuous  journey  of  any  distance 
on  their  railway,  from  any  point  thereon  to  any  other  point  on  a 
main  or  branch  hne,  within  the  limits  of  the  city  of  London,  as 
now  existing  or  hereafter  extended,  a sum  not  exceeding  five 
cents  . . .”  with  certain  exceptions  as  to  children,  which 

have  no  bearing  upon  the  present  case. 

It  is  thus  apparent  that  the  original  by-law  fixed  the  limit  of 
the  charge  which  the  railway  company  may  make.  By-law  number 
5935,  which  is  now  in  question,  was  therefore  within  the  hmit 
fixed  by  by-law  number  916.  It  is,  I think,  apparent,  from  this 
simple  statement  of  the  facts,  that  the  said  objection  is  not  well 
taken  and  does  not  render  tlie  by-law  in  vahd.  For  anything  that 
appears  in  by-law  number  916  or  the  statute  validating  the  same, 
the  city  corporation  and  the  company  had  a perfect  right  to  agree 
to  any  rate  they  saw  fit,  provided  the  same  did  not  exceed  five 
cents. 

The  second  objection  is,  that  “the  said  by-law  purports  to 
alter  or  change  a franchise  which  is  in  force  until  the  year  1925,  and 
is  contrary  to  the  provisions  of  the  Municipal  Franchises  Act, 
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R.S.O.  1914,  ch.  197,  as  the  same  has  never  been  submitted  to 
and  received  the  assent  of  the  municipal  electors  of  the  City  of 
London.” 

From  what  has  already  been  said,  it  is  clear,  I think,  that  there 
is  notliing  in  this  objection.  The  by-law  No.  916  that  was  ratified 
by  the  Act  of  the  Legislature  is  still  in  force,  and  the  by-law 
complained  of,  viz..  No.  5935,  is  not  in  conflict  with  it,  and  there 
was  therefore  no  necessity  for  submitting  the  new  by-law  to  the 
electors.  It  was  quite  within  the  contemplation  of  the  by-law 
which  had  their  approval.  There  is  nothing,  in  my ‘opinion,  in 
this  objection. 

The  third  objection  is,  that  “the  said  by-law  is  contrary  to 
the  profusions  of  by-law  No.  5143,  which  was  confirmed  and 
became  an  Act  of  the  statutes  of  Ontario  (1916),  6 Geo.  V.  ch.  37 
(the  Hydro-Electric  Railway  Act,  1916),  and  the  schedules 
thereto.” 

In  my  opinion,  b^-law  No.  5143  has  no  application  to  the 
present  case. 

There  was  a further  ground  not  disposed  of  by  the  Chief 
Justice,  but  taken  on  the  argument,  that  the  by-law  in  question 
was  obtained  by  fraud  and  from  its  nature  and  intendment  was 
illegal  and  void.  There  is  nothing  in  this  objection.  So  far  as  I 
can  see,  there  is  no  reason  whatever  for  the  suggestion  that  the 
by-law  was  passed  for  any  fraudulent  or  improper  purpose. 

The  case  may  be  put  in  a few  words  thus: — 

The  original  by-law  fixed  a limit  not  exceeding  5 cents  for 
fares.  The  by-law  here  in  question  does  not  exceed  that  limit; 
it  is  not  contrary  to  any  other  by-law  or  any  Act  of  the  Legis- 
lature; it  is  within  the  Original  intendment  of  by-law  No.  916,  and, 
in  my  opinion,  valid. 

With  great  respect,  I think  the  order  quashing  the  by-law 
should  be  set  aside,  and  the  motion  dismissed  with  costs. 

Sutherland,  J.,  agreed  with  Clute,  J. 

Riddell,  J.: — This  is  an  appeal  from  the  order  of  the  Chief 
Justice  of  the  King’s  Bench  quashing  by-law  No.  5935  of  the 
City  of  London. 

The  important  facts  are  as  follows: — 
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The  London  Street  Railway  Company  was  incorporated  by 
the  Act  (1873)  36  Viet.  ch.  99  (0.),  and  sec.  13  of  that  Act  gave 
power  to  the  council  of  the  city  and  the  company  to  make  agree- 
ments relating  to  the  construction  of  the  railway,  time  and  speed 
of  cars,  and  generally  for  the  safety  and  convenience  of  passengers, 
etc.,  etc.  Section  8 provided  that  the  fares  should  not  exceed 
6 cents  for  any  distance  not  more  than  three  miles,  etc.:  but 
otherwise  the  rate  was  not  fixed  by  the  statute. 

Agreements  were  made  that  the  cars  should  be  drawn  by 
horses  or  mules  only;  later,  in  the  advance  of  motive  power 
production,  electricity  became  readily  available,  and  it  was  for 
many  reasons  preferred  to  horses  or  mules. 

An  agreement  was  entered  into  by  the  city  corporation  and 
the  company  looking  to  electrical  equipment,  and  this,  agreement 
was  declared  “valid  and  effective  in  all  respects”  by  the  Legis- 
lature by  the  Act  (1896)  59  Viet.  ch.  105,  sec.  2 (0.)  The  agree- 
ment and  the  by-law  affecting  the  same  are  not  made  part  of  the 
statute,  but  they  are  interpreted  by  sec.  2 as  having  a certain 
effect  therein  set  out. 

Section  25  (d)  of  the  by-law  provides  for  the  fares  to  be  charged 
by  the  company — these  being  less  than  the  maximum  mentioned 
in  (1873)  36  Viet.  ch.  99,  sec.  8.  In  respect  of  this  clause  (d)  and 
some  others,  the  agreement  contemplated  the  possibility  of  agree- 
ments to  be  made  subsequently:  sec.  26  of  the  by-law. 

In  1919  the  company  and  the  city  corporation  entered  into  a 
new  agreement  whereby  the  rates  were  increased,  and  the  city 
passed  a by-law.  No.  5935,  to  bring  it  into  operation.  The  by-law 
was  not  submitted  to  the  people;  on  appheation  by  a ratepayer, 
it  was  quashed  by  the  Chief  Justice  of  the  King’s  Bench;  the  city 
corporation  now  appeal. 

The  chief  if  not  the  only  real  objection  taken  is  based  upon  the 
hypothesis  that  the  former  by-law  No.  916  and  the  agreement  are 
part  of  the  statute,  have  the  force  of  a statute,  and  can  be  altered 
only  by  statute. 

I am  unable  to  agree  with  that  contention. 

No  doubt,  where  there  is  an  express  statutory  provision,  it  is 
(speaking  generally)  not  weakened  in  its  force  by  the  fact  that  the 
statute  has  been  promoted  by  private  persons  or  corporations  or 
that  it  is  the  result  of  a bargain  to  which  statutory  vahdity  is 
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desired.  We  had  such  a case  in  Re  City  of  Toronto  and  Toronto  and 
York  Radial  R.W.  Co.  and  County,  of  York,  42  O.L.R.  545, 
43  D.L.R.  49,  and  the  House  of  Lords  considered  such  h case 
in  D.  Davis  & Sons  Limited  v.  Taff  Vale  R.W.  Co.,  [1895]  A.C.  542. 

In  the  present  case,  the  agreement  is  not  made  part  of  the  Act, 
and,  “while  legal  and  binding,  it  is  legal  and  binding  as  a contract 
upon  the  parties”  and  “no  different  from  any  other  contract:’’ 
City  of  Toronto  v.  Toronto  R.W.  Co.  (1918),  44  O.L.R.  308,  at 
pp.  316,  317  (the  last  two  Hnes  of  p.  316  should  read  “so  as  to 
become  statutory”);  City  of  Kingston  v.  Kingston  Electric  R.W. 
Co.  (1898),  25  A.R.  462,  at  pp.  468,  469;  Corbett  v.  South  Eastern 
and  Chatham  Railway  Companies’  Managing  Committee,  [1906]  2 
Ch.  12,  at  p.  20,  and  cases  cited. 

Irrespective  of  sec.  26,  I think  the  contracting  parties  are  not 
precluded  from  changing  any  clause  or  term  in  any  way  they 
might  lawfully  have  done  if  the  agreement  had  not  been  validated 
by  statute.  ' 

Nor  do  I think  that  the  Municipal  Franchises  Act,  R.S.O. 
1914,  ch.  197,  applies — -that  forbids  the  granting  of  “the  right  to 
use  or  occupy  any  of  the  highways  . . . or  to  construct  or 
operate  any  . . . street  railway  . . . or  to  supply  . . . 
gas  . . . hght,  heat  or  power  or  steam,  unless  or  until  a 

by-law  setting  forth  the  terms  and  conditions  upon  which  and  the 
period  for  which  such  right  is  to  be  granted  has  been  assented  to 
by  the  municipal  electors  . . .”  (sec.  3).  Such  rights,  not 

the  terms  and  conditions,  are  the  “franchises”  covered  by  the 
Municipal  Franchises  Act,  sec.  2 (a) — the  right  of  using  the  street, 
etc.,  is  not  intended  to  be  given  by  this  by-law,  but  only  a modi- 
fication of  the  terms.  The  same  remarks  apply  to  sec.  4 of  the  Act. 

And,  in  my  view,  the  agreement  vahdated  in  1896  clearly 
contemplated  that  new  terms  might  be  made,  and  that  the  city 
corporation  and  the  company  might  make  a new  agreement,  as 
provided  for  by  sec.  8 of  the  Act  of  1873. 

On  the  facts  we  cannot  say  that  the  by-law  is  wholly  for  the 
advantage  of  the  railway  company — and  we  cannot  inquire  into 
its  reasonableness:  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec. 
249  (2). 

I would  allow  the  appeal  with  costs  throughout. 
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Masten,  J.: — Appeal  by  the  Corporation  of  the  City  of 
London  from  the  order  of  the  Chief  Justice  of  the  King’s  Bench, 
made  on  the  25th  October,  1919,  quashing  by-law  No.  5935  of 
the  Corporation  of  the  City  of  London. 

The  grounds  upon  which  the  applicant  Joyce  apphed  to  quash 
the  by-law  in  question  are  set  forth  in  the  notice  of  motion  as 
follows : — 

“1.  The  said  by-law  purports  to  amend  by-law  No.  916, 
which  w^as  incorporated  in  an  Act  of  the  Legislature,  and  became 
a statute  of  Ontario,  59  Viet.  ch.  105,  and  the  said  by-law  is 
for  that  reason  beyond  the  powers  of  the  council  of  the  said 
corporation. 

‘^2.  The  said  by-law  purports  to  alter  or  change  a franchise 
which  is  in  force  until  the  year  1925,  and  is  contrary  to  the  pro- 
visions of  the  Municipal  Franchises  Act,  as  the  same  has  never 
been  submitted  to  and  received  the  assent  of  the  municipal 
electors  of  the  City  of  London. 

“3.  The  said  by-law  is  contrary  to  the  provisions  of  by-law 
No.  5143,  which  was  confirmed  and  became  an  Act  of  the  statutes 
of  Ontario  (1916),  6 Geo.  V.  ch.  37,  and  the  schedules  thereto. 

“4.  The  by-law  provides  for  payment  of  costs  or  damages  by 
the  London  Street  Railway  Company.” 

It  is  stated  by  counsel  that  the  learned  Chief  Justice  gave 
effect  to  the  first,  second,  and  third  objections,  but  did  not  pass 
upon  the  fourth:  all  these  objections  are  now  pressed  on  the  argu- 
ment before  us. 

Under  the  fourth  objection,  which  was  supplemented  by  a 
notice  of  motion  dated  the  17th  October,  it  was  argued  that  the 
by-law  was  passed,  not  in  the  interests  of  the  inhabitants  of  the 
City  of  London,  but  in  the  interest  of  the  street  railway  company, 
and  the  fact  that  the  by-law  provides  for  payment  of  costs  or 
damages  by  the  London  Street  Railway  Company  was  urged  as 
cogent,  if  not  conclusive,  evidence  of  want  of  good  faith  and  of 
fraudulent  action  on  the  part  of  the  municipal  council. 

The  Municipal  Act,  sec.  249  (2),  makes  it  plain  that  no  by-law 
shall  be  quashed  on  the  mere  footing  of  improvidence,  but  that  it 
is  essential  that  there  shall  be  actual  bad  faith  on  the  part  of  the 
municipal  council  in  order  that  such  a ground  may  effectively 
found  a motion  to  quash.  Upon  the  evidence,  it  appears  to  me 
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that  neither  want  of  good  faith  nor  indeed  lack  of  consideration 
is  shewn  by  the  apphcant.  At  the  time  when  the  by-law  was 
passed,  a strike  was  in  existence  or  imminent;  the  street  raihVay 
company  were  alleging  that  they  were  unable  to  grant  the  demands 
of  the  strikers  and  continue  operations,  as  their  resources  did  not 
permit  such  a course,  and  it  was  a choice  on  the  part  of  the  muni- 
cipal council  between  continuing  a condition  in  which  the  city 
would  be  for  an  uncertain  and  indefinite  length  of  time  without 
street  railway  transportation,  or  passing  the  by-law  in  question. 
Under  these  circumstances,  it  appears  to  me  not  only  that  they 
acted  in  good  faith  but  with  good  sense  in  doing  what  they  did, 
and  that  the  fourth  objection  is  not  tenable. 

On  the  fimt  objection  raised  by  the  applicant  the  real  question 
appears  to  me  to  be:  Do  the  statute  59  Viet.  ch.  105  and  the  sub- 
sequent Act  of  1916,  on  their  true  interpretation,  deal  exclusively 
with  the  rights  of  the  parties  to  the  agreements  which  the  statutes 
vahdate?  Or,  did  thef  Legislature,  upon  the  true  construction  of 
those  Acts,  intend  to  enact  a law  imposing  obligations  upon  and 
giving  rights  to  the  general  public? 

The  cases  of  D.  Davis  & Sons  Limited  v.  Taff  Vale  R.W.  Co., 
[1895]  A.C.  542,  Westgate  and  Birchington  Water  Co.  v.  Powell- 
Cotton  (1915),  85  L.J.N.S.  Ch.  459,  and  Re  City  of  Toronto  and 
Toronto  and  York  Radial  R.W . Co.  and  County  of  York,  42  O.L.R. 
545,  at  p.  557,  43  D.L.R.  49,  atp.59,  appear  to  illustrate  the  prop- 
osition that  where  the  agreement  is  incorporated  as  a part  of  the 
statute  itself,  and  its  terms  cannot  be  modified  except  by  an  Act 
of  the  Legislature,  it  does  become  part  of  the  general  law  of  the  land. 
On  the  other  hand,  where,  as  here,  the  language  of  the  statute  merely 
validates  the  agreement,  its  effect  appears  to  me  to  be  confined, 
upon  its  true  construction,  to  authorising  and  validating  the 
agreement  as  between  the  parties  thereto,  and  does  not  confer 
any  general  rights  on  the  pubhe.  In  such  a case  the  parties  may 
by  mutual  agreement  modify  or  alter  the  terms  of  the  agreement 
if  the  alteration  or  modification  is  otherwise  within  these  powers. 
I am  of  opinion  that  it  was  within  the  powers  of  the  corporation 
to  amend  by  agreement  by-law  No.  916. 

With  respect  to  the  second  ground,  namely,  that  the  by-law 
is  in  contravention  of  the  Municipal  Franchises  Act,  I am  of 
opinion  that  the  Municipal  Franchises  Act  has  no  bearing  on  this 
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case,  under  the  express  profusions  of  the  statute  itself:  R.S.O. 
1914,  ch.  197,  sec.  4,  sub-sec.  2. 

With  respect  to  the  third  objection,  that  the  said  by-law  is 
contrary  to  the  provisions  of  by-law  No.  5143,  I am  of  opinion 
that  this  by-law  has  no  bearing  upon  the  case  whatever.  It  is 
admitted  that  no  agreement,  in  the  form  prescribed  by  the  statute 
or  in  any  other  form,  has  ever  been  signed,  either  by  the  Hydro- 
Electric  Commission  or  by  the  Corporation  of  the  City  of  London; 
indeed  the  corporation  have  never  passed  the  necessary  by-law, 
though  it  is  said  that  by  the  statute  it  is  their  duty  to  do  so;  no 
completed  agreement  being  in  existence,  it  cannot  be  invoked. 
Even  if  such  a by-law  had  been  passed,  and  such  an  agreement  as 
is  called  for  by  the  statute  had  been  executed,  it  would  not,  in 
my  opinion,  give  to  the  present  applicant  any  right  to  maintain 
this  motion.  The  only  right  of  action  would  be  in  the  Hydro- 
Electric  Commission. 

The  appeal  should  be  allowed  and  the  motion  to  quash  dis- 
missed with  costs. 

Magee,  J.A.  : — The  city  corporation  appeals  from  the  order  of 
the  late  Chief  Justice  of  the  King^s  Bench,  of  the  25th  October, 
1919,  quashing  by-law  No.  5935,  passed  on  the  10th  July,  1919, 
authorising  increased  passenger  fares  to  be  charged  by  the  London 
Street  Railway  Company. 

The  by-law  recited  that  permission  to  operate  during  the 
remainder  of  a term  of  50  years  from  the  8th  March,  1875,  a 
surface  electric  railway  along  certain  streets  particularly  mentioned 
and  subject  to  conditions  and  agreements  therein,  had  been 
granted  to  the  company  by  a previous  by-law.  No.  916,  passed 
on  the  21st  May,  1895,  and  that  clause  (d)  of  sec.  25  of  such  by-law 
No.  916  provided  that  the  company  might  charge  and  collect, 
except  for  children  under  5 years  of  age,  accompanied,  who  were 
to  travel  free,  a passenger  fare  not  exceeding  5 cents,  and  shall 
sell  tickets  at  the  price  of  25  cents  for  7 tickets”  for  fares  for  use 
from  the  morning  start  till  midnight,  ‘‘and  shall  also  sell  another 
class  of  tickets  at  the  price  of  25  cents  for  9 tickets”  for  use 
between  6.30  A.M.  and  8 A.M.  and  between  5 P.M.  and  6.30  P.M., 
and  shall  also  carry  children  between  the  ages  of  5 and  12  years  for 
a cash  fare  of  3 cents  and  shall  sell  two  children’s  tickets  for  such 
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children,  ‘‘at  the  price  of  5 cents”  and  “shall  also  carry  free  of 
charge”  certain  pohce  and  city  employees,  and  “shall  grant 
transfers  without  any  additional  charge  . . . from  any 

point  on  their  Hnes  to  any  other  point  thereon,  within  the  limits 
of  the  city  of  London,  as  now  existing  or  hereafter  extended,  for  a 
continuous  journey.” 

The  by-law  No.  5935  also  recited  that,  “having  been  requested 
by  the  company  so  to  do,  it  is  deemed  expedient  to  provide  for 
fares,  selhng  tickets,  granting  of  transfers,  and  otherwise,  as 
hereinafter  provided,  for  the  term  hereinafter  provided  and  no 
longer.”  It  then  went  on  to  enact  that,  “instead  of  charging  and 
collecting”  the  fares  provided  for  by  said  clause  (d)  of  sec.  25  of 
by-law  No.  916,  the  company  may  during  the  term  of  8 months 
from  the  time  the  by-law  takes  effect,  and  subject  in  other  respects 
to  the  terms  of  the  by-law  No.  916  and  the  agreement  between  the 
company  and  the  cityMated  the  6th  June,  1895,  charge  and  collect 
certain  fares,  and  shall  issue  tickets  at  certain  rates.  The  wording 
for  these  rates  appears  to  be  exactly  the  same  as  the  wording  in 
by-law  No.  916,  except  that,  instead  of  the  company  being  bound 
to  sell  7 ordinary  tickets  or  9 morning  or  evening  tickets  for  25 
cents,  it  “shall  sell”  6 of  the  former  or  8 of  the  latter  for  that  sum. 
In  no  other  way  is  the  former  by-law  interfered  with.  No  other 
reason  or  consideration  for  the  increase  appears.  But  by  the 
last  clause  in  the  new  by-law  it  is  not  to  take  effect  “unless  nor 
until  the  company,  within  one  week  from  its  passing,  enter  into 
an  agreement  with  their  employees,  satisfactory  to  their  employees, 
to  grant  to  their  employees  such  portion  of  the  increase  in  the 
receipts  of  the  company  caused  by  the  increase  of  the  fares  provided 
for  by  this  by-law  as  will  be  satisfactory  to  their  employees.” 

A previous  clause  stipulates  that  the  company  shall  indemnify 
the  council  against  any  loss,  damage,  costs  and  expenses  by  reason 
of  its  passing  or  of  any  action  or  proceeding  to  quash  it  or  have  it 
declared  that  the  council  had  no  power  to  pass  it. 

As  the  by-law  does  not  stipulate  what  proportion  of  the 
increased  fares  was  to  go  to  the  company’s  employees,  it  is  manifest 
that  the  benefit  operates  as  a free  gift  of  the  increase  to  the  com- 
pany and  its  employees  at  the  expense  of  the  public  using  the 
cars. 

Also  it  is  manifest  that,  as,  under  the  previous  by-law,  the 
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city  corporation  were  not  to  receive  any  percentage  or  share  or 
sum  proportioned  upon  the  company’s  receipts,  the  company 
were  not  bound  to  charge  the  increased  fares,  but  might  issue  the 
same  number  of  tickets  for  25  cents  as  formerly,  and,  if  they  did  so, 
would  not  be  doing  anything  unauthorised;  and  so  the  by-law  of 
1919  does  not  absolutely  require  the  doing  of  anything  illegal  in 
any  way,  and  its  legality  has  to  be  considered  solely  as  relative 
to  the  previous  status. 

It  is  said  that  there  was  a threatened  strike  of  the  company’s 
employees,  who  asked  an  increase  of  wages  which  the  company 
professed  their  inability  to  grant  from  their  receipts  on  the  existing 
rates.  The  city  council  may  have  feared  more  inconvenience 
and  loss  to  the  public  from  a strike  than  would  be  compensated 
by  a maintenance  for  the  hmited  term  of  the  lower  fares,  and 
should  be  taken  to  have  acted  on  their  judgment  of  the  best 
interests  of  the  community.  Those  here  opposing  the  change 
also,  doubtless,  feared  that  this  temporary  variation  was  but  the 
thin  edge  of  a wedge  which  might  easily  be  driven  farther.  But 
what  has  to  be  determined  is,  whether  the  council  itself  had 
authority  to  give  this  authority  to  the  company. 

The  company  was  incorporated  in  1873,  by  special  Act,  36 
Viet.  ch.  99  (O.),  which,  in  sec.  4,  empowered  the  company  to 
construct  and  operate  a railway  along  such  of  the  streets  in  the 
city  and  adjoining  municipalities  as  the  company  might  be 
authorised  to  pass  along,  under  and  subject  to  any  agreement 
thereafter  to  be  made  between  the  company  and  the  councils 
of  the  city  and  of  such  municipahties,  and  under  and  subject 
to  any  by-law  of  the  said  corporations  respectively,  and  to  carry 
passengers  and  freight  thereon,  by  the  power  of  animals  or  such 
other  power  as  the  said  respective  corporations  might  authorise 
to  be  used.  Section  13  authorised  the  council  of  the  city  and  of 
any  of  the  municipalities,  or  any  of  them,  and  the  company,  to 
make  any  agreement  relating,  inter  alia,  to  the  construction  of  the 
railway,  the  paving,  grading  and  repair,  of  the  streets,  the  location 
of  the  railway,  and  the  particular  streets  along  which  the  same 
should  be  laid,  the  time  and  speed  of  running  the  cars,  and  other 
things,  and  generally  for  the  safety  and  convenience  of  the 
passengers  and  the  non-obstruction  or  impeding  of  the  ordinary 
traffic. 
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By  sec.  14,  the  municipalities  were  authorised  to  pass  any 
by-law  or  by-laws  for  carrying  into  effect  any  such  agreements, 
and  containing  all  necessary  clauses  for  the  conduct  of  all  parties 
concerned,  including  the  company,  and  for  facilitating  the  running 
of  the  company’s  cars,  and  for  regulating  traffic  upon  the  streets. 

Section  16  made  certain  clauses  (here  immaterial)  of  the 
Railway  Act  of  the  former  Province  of  Canada  part  of  the  Act. 

Section  8 gave  the  directors  of  the  company  power  to  make 
by-laws  for  the  management  of  the  company,  and,  inter  alia,  the 
fares  to  be  received  for  passengers  and  freight  and  the  time  and 
speed  of  running  the  cars,  and  in-  general  to  do  all  that  may  be 
necessary  to  carry  out  the  objects  and  exercise  the  powers  incident 
to  the  company,  subject  to  the  terms  and  stipulations  contained 
in  any  agreement  between  the  company  and  any  of  the  muni- 
cipahties:  provided  always,  that  the  fares  to  be  taken  by  the 
company  shall  not  exceed  6 cents  for  each  passenger  for  3 miles  and 
under,  and  one  cent  per  mile  for  distances  over  3 miles.  Section  5 
provided  that  other  ordinary  vehicles  might  use  the  tracks,  not 
impeding  the  company’s  cars,  but  giving  place  to  them  by  running 
off  the  tracks. 

These  provisions  of  secs.  5 and  8 are  the  only  ones  which  con- 
tained enactments  restrictive  of  the  company  beyond  its  agree- 
ments with  the  municipalities,  and  no  special  mention  of  fares  is 
made  in  the  reference  to  the  powers  of  the  city  council.  An 
amendment  in  1889,  52  Viet.  ch.  79,  of  the  company’s  special  Act, 
does  not  bear  on  the  questions  here. 

The  city  council,  in  March,  1875,  July,  1888,  December,  1888, 
and  August,  1889,  and  the  councils  of  the  adjoining  municipalities 
of  London  East  (which  in  1896  was  part  of  the  city)  and  an 
adjoining  township  of  Westminster  (part  of  which  was  added 
to  the  city),  and  the  Council  of  the  County  of  Middlesex  passed 
bj^-laws  conferring  certain  rights  upon  the  company  for  50  years 
from  the  8th  March,  1875,  subject  to  conditions  in  the  by-law: 
see  recital  in  by-law  No.  916. 

None  of  these  by-laws  had  professed  to  grant  to  the  company 
an  exclusive  right  in  the  city,  and  they  had  not  authorised 
electricity  as  a motive  power.  In  1896  it  was  desired  to  change 
from  horse  traction  to  electric,  and  a new  agreement  was  arranged 
between  the  city  and  the  company,  the  terms  of  which  were 
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embodied  in  by-law  No.  916  of  the  city,  passed  on  the  21st  May, 
1895,  followed  by  articles  of  agreement  between  the  city  and 
company,  dated  the  6th  June,  1895,  whereby  the  company  accepted 
the  by-law  and  covenanted  to  perform  and  observe  the  provisions 
and  stipulations  therein  contained  and  to  perform  all  things 
which  the  by-law  provides  are  to  be  done  by  or  on  behalf  of  the 
company,  and  not  to  do  anything  which  the  by-law  provides  is 
not  to  be  done  by  the  company. 

By  an  Ontario  statute  of  1896,  59  Viet.  ch.  105,  sec.  2,  this 
agreement  and  by-law  No.  916,  both  of  which  are  set  out  in  the 
schedule  to  the  Act,  were  declared  to  be  valid  and  effective  in 
all  respects,  and  it  was  by  the  Act  declared  that  under  the  by-law 
and  agreement  the  company  acquired  and  are  entitled  to  the 
exclusive  right  of  constructing,  maintaining,  and  operating, 
subject  to  the  conditions,  stipulations,  regulations,  obhgations, 
profusions  and  agreements  in  the  by-law  and  agreement  contained, 
a surface  electric  street  railway  on  the  streets  and  portions  of 
streets  mentioned  in  sec.  50  of  the  by-law.  Section  3 of  the  Act 
provided  that  if  the  company  fail  or  neglect  to  keep,  observe, 
perform  or  comply  with  any  of  the  provisions  of  the  by-law,  in 
which  the  residents  of  the  municipahty,  or  the  corporation,  or  any 
other  person  or  corporation  are  interested,  then,  in  addition  to 
all  other  remedies  by  law  enforceable  against  the  company,  the 
corporation  of  the  cit}^  may  bring  an  action  in  the  High  Court  of 
Justice  against  the  company,  and  all  other  necessary  parties,  to 
compel  the  observance  of  and  compHance  with  such  provisions 
of  the  by-law;  and  the  Court  shall  have  full  power  and  jurisdiction 
in  the  premises,  and  to  enforce,  by  injunction  or  otherwise,  the 
due  observance,  performance  and  fulfilment  by  the  company  of  all 
provisions  of  the  by-law  in  which  residents  of  the  municipahty  or 
the  corporation  or  any  other  persons  or  corporations  are  interested. 

Now,  as  to  the  terms  of  b5Maw  No.  916  itseK: — 

It  gave,  in  sec.  1,  authority  to  the  company  to  operate  along 
certain  streets  mentioned  in  sec.  50,  but  upon  and  subject  to  the 
conditions  and  agreements  thereinafter  mentioned.  By  sec.  51, 
this  right,  so  far  as  the  city  council  had  power,  was  to  be  an 
exclusive  right;  and,  by  sec.  58,  the  city  agreed  to  join  the  company 
in  applying  for  legislation  confirming  and  declaring  valid  the 
by-law  and  agreement;  and,  by  sec.  61,  all  previous  by-laws,  so 
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far  as  inconsistent,  were  repealed.  Section  43  provided  that,  in 
case  of  any  other  persons  or  company,  proposing  to  construct  a 
railway  or  railways  on  any  of  the  streets,  the  option  of  constructing 
the  same  on  the  conditions  contained  in  this  by-law,  or  the  con- 
ditions of  the  proposal,  as  the  city  corporation  might  elect,  should 
be  offered  to  this  company,  and,  if  not  accepted  or  not  proceeded 
with,  the  city  corporation  might  grant  the  privilege  to  any  others, 
but  the  city  corporation  were  not  to  be  bound  to  grant  to  this 
company  or  any  one  else  the  right  to  construct  a railway  or  rail- 
waj's  upon  any  streets  not  specially  named.  In  sec.  50  over  a 
score  of  streets  are  specially  named,  which,  it  may  be  safely 
assumed,  are  the  chief  streets  of  the  city. 

Various  powers  were  given  in  numerous  sections  to  the  council, 
in  some  cases  to  be  exercised  by  by-law,  and  to  the  city  engineer, 
but  in  none  of  them  is  there  any  hint  of  any  power  to  vary  the 
rates  of  fare.  Those  rates,  as  already  mentioned,  were  prescribed 
in  clause  (d)  of  sec.  25,  and  by  clause  (q)  any  conductor  or  employee 
demanding  from  any  passenger  more  than  the  fare  ‘‘prescribed  by 
this  by-law”  would  be  hable  to  fine  in  the  Police  Court  (and,  by 
sec.  44,  to  imprisonment  on  non-payment);  and,  by  clause  (r), 
the  company  was  to  keep  tickets  for  sale  on  the  cars  and  sell  to 
all  persons  at  the  rates  mentioned  in  clause  (d). 

Section  26  imposed  daily  Hquidated  damages  for  breach  of 
these  profusions,  (d),  (r),  and  others,  and  in  the  case  of  continued 
breach  gave  the  city  corporation  the  right  to  put  an  end  to  the 
powers  conferred  on  this  company  by  the  by-law  or  any  other 
by-law  or  agreement  theretofore  or  thereafter  passed  or  made; 
but,  as  several  provisions  of  the  by-law  itseh  refer  to  the  passing 
of  by-laws,  and  as  future  by-laws  or  agreements,  exclusive  or  not 
as  to  other  streets,  would  as  of  course  be  in  contemplation  of  the 
parties,  it  cannot  for  a moment,  I think,  be  considered  that  this 
reference  to  future  by-laws  or  agreements  imphed  power  to  change 
this  one. 

At  the  time  this  by-law  was  passed,  there  was  no  power  in  a 
municipal  council  to  grant  such  an  exclusive  right  upon  the  city 
streets,  and  it  was  necessary  to  apply  to  the  Legislature  for  its 
sanction. 

In  1896  the  Municipal  Act  of  1892,  55  Viet.  ch.  42,  contained, 
in  sec.  286,  a provision  that  no  council  should  have  the  power  to 
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give  any  person  an  exclusive  right  of  exercising  within  the  muni- 
cipahty  any  trade  or  calling  unless  authorised  or  required  by 
statute  so  to  do,  and  sec.  287  authorised  the  grant  of  exclusive 
privileges  in  ferries  vested  in  the  corporations.  In  1893,  by  56 
Viet.  ch.  35,  sec.  6,  a new  section  was  added,  sec.  286a.,  whereby 
the  grant  of  exclusive  rights  to  telephone  companies  was  authorised, 
and  for  the  removal  of  doubts  it  was  declared  that  previous 
by-laws  granting  such  exclusive  rights  to  telephone  companies 
were  to  be  as  valid  as  if  the  municipalities  had  had  power  to  grant 
the  same.  In  1897,  on  the  revision  of  the  statutes,  these  sections 
286,  286a.,  and  287  became  secs.  330,  331,  and  332  of  the  Municipal 
Act,  R.S.O.  1897,  ch.  223,  and  sec.  330  then  read  that,  ‘‘subject 
to  the  provisions  of  sections  331  and  332,”  no  council  should  have 
the  power  to  grant  the  exclusive  right  of  exercising  any  trade  or 
calling. 

In  1904,  by  4 Edw.  VII.  ch.  22,  sec.  6,  another  provision  was 
added  to  the  Municipal  Act,  as  sec.  332a.,  authorising  the  grant  of 
an  exclusive  right  to  place  waste-paper  boxes  on  the  street  corners 
or  elsewhere. 

On  the  revision  of  the  statutes  in  1914,  the  section  as  to  ferries 
(sec.  332  of  R.S.O.  1897,  ch.  223)  was  transferred  to  the  Ferries 
Act,  R.S.O.  1914,  ch.  127,  as  sec.  7,  and  that  as  to  telephones  to 
the  Ontario  Telephone  Act,  R.S.O.  1914,  ch.  188,  as  sec.  8,  and 
the  other  two  sections,  331  and  332A,  became  secs.  254  and  255 
of  the  present  Municipal  Act,  R.S.O.  1914,  ch.  192;  and  sec.  254 
now  reads:  “Subject  to  section  255,  and  to  section  7 of  the 

Ferries  Act  and  to  section  8 of  the  Ontario  Telephone  Act,  a council 
shall  not  confer  on  any  person  the  exclusive  right  of  exercising, 
within  the  municipality,  any  trade,  calling  or  business.”  These 
two  latter  words  “or  business”  had  been  inserted  on  the  consoh- 
dation  of  the  Municipal  Act  in  1913,  in  3 & 4 Geo.  V.  ch.  43,  sec. 
254,  and  indicate  that  the  Legislature  had  not  then  in  mind  any 
loosening  of  restriction  without  its  own  special  consideration  and 
permission — besides  indicating  that  such  enterprises  as  ferries, 
telephones,  and  waste-paper  boxes  would  otherwise  have  come 
within  its  contemplation. 

Already  reference  has  been  made  to  sec.  5 of  this  company’s 
Act  of  1873,  whereby  the  Legislature  provided  that  all  other 
ordinary  vehicles  should  be  permitted  to  use  and  travel  in  the 
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tracks,  and  to  sec.  15  of  the  by-law  of  1896  allowing  the  use  of  the 
tracks  except  for  street  railway  purposes. 

In  April,  1893,  Galt,  C.J.,  had  held  in  Re  Robinson  and  City 
of  St.  Thomas,  23  O.R.  489,  that  a grant  of  an  exclusive  right  to  a 
telephone  company  was  contrary  to  the  anti-monopoly  section, 
then  sec.  286  of  the  Municipal  Act  of  1892,  55  Viet.  ch.  42,  a 
decision  which  the  Legislature  appears  to  have  adopted  by  making 
telephones  one  of  the  express  exceptions  to  the  general  restriction. 

In  St.  Hyacinths  Gas  Lighting  Co.  v.  St.  Hyacinthe  Hydraulic 
Poicer  Co.  (1895),  25  Can.  S.C.R.  168,  it  was  held  that  the  mon- 
opoly of  an  exclusive  right,  confirmed  by  special  Act,  to  supply  gas, 
did  not  give  such  exclusive  right  for  electric  light,  which  the  same 
company  was  by  the  confirming  Act  authorised  to  supply  with  the 
same  privileges,  and  it  was  pointed  out  that  special  Acts  are 
to  be  treated  as  contracts  with  the  Legislature,  and  are  to  be 
construed  strictly,  and  particularly  so  where  exorbitant  powers 
such  as  a monopoly  are  conferred. 

In  Bell  V.  Town  of  Westmount  (1899),  Q.R.  15  S.C.  580, 
Archibald,  J.,  held  that  a by-law  granting  an  exclusive  right  to  a 
street-car  company,  the  contract  under  which  had  been  confirmed 
by  special  Act,  was  not  illegal  under  the  general  law  against 
monopolies. 

In  Peclet  v.  Marchand  Township  (1907),  4 Eastern  L.R.  65, 
the  Court  of  Review  in  Quebec,  reversing  the  Superior  Court, 
held  that  a by-law  giving  exclusive  right  to  operate  waterworks 
was  void  as  creating  a monopoly,  and  providing  no  proper  control 
over  the  company’s  rates  and  operations,  and  therefore  oppressive, 
unjust,  illegal,  and  ultra  vires. 

In  British  Columbia  Electric  R.W.  Co.  Limited  v.  Stewart, 
[1913]  A.C.  816,  14  D.L.R.  8,  where  the  company’s  special  Act 
gave  it  the  right  to  use  the  streets  with  the  consent  of  the  muni- 
cipal council,  it  was  held  that  a by-law  and  agreement  giving 
consent  to  the  company’s  use,  but  not  exclusive  use,  of  specified 
streets  for  a street  railway  j was  not  a charter  bestowing  a right, 
franchise,  or  privilege  so  as  to  require  the  assent  of  the  electors, 
and  a clause  providing  for  the  company  being  asked  to  operate 
on  other  streets,  in  case  of  another  company  desiring  to  do  so, 
was  not  such  a bestowal. 
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In  the  recent  case  of  Town  of  Cobalt  v.  Temiskaming  Telephone 
Co.  (1919),  59  Can.  S.C.R.  62,  47  D.L.R.  301,  where  the  company 
claimed  unsuccessfully  to  have  obtained  from  the  town  an  irre- 
vocable but  not  exclusive  right,  Anglin,  J.,  held  that  such  a grant 
would  be  ultra  vires  because  it  would  be  an  abdication  of  the  power 
given  by  statute  from  time  to  time  to  grant  an  exclusive  right  to 
any  other  company  for  the  permitted  term  of  five  years,  and 
Idington,  J.,  considered  it  invahd  as  not  being  exclusive  and  for 
such  hmited  term.  The  other  members  of  the  Court  held  that  an 
irrevocable  grant  had  not  in  fact  been  made. 

I do  not  find  in  the  Street  Railway  Act  which  was  in  force  in 
1896,  R.S.O.  1887,  ch.  171,  amended  by  59  Viet.  ch.  50,  or  in 
the  Electric  Railway  Act,  1895,  58  Viet.  ch.  38,  or  in  the  Municipal 
Act,  or  in  the  subsequent  amendments  to  any  of  these,  any  author- 
ity or  requirement  to  grant  an  exclusive  right. 

It  may  well  be  granted  that  if  the  city  council  had  power 
to  pass  the  by-law  and  confer  exclusive  rights,  then  the  city 
council  should  have  as  much  right  to  vary  it  as  originally  to  pass  it, 
saving  always  rights  of  others  acquired  thereunder.  The  Ontario 
Interpretation  Act,  R.S.O.  1897,  ch.  1,  sec.  8 (38),  nov/  R.S.O. 
1914,  ch.  1,  sec.  28  (g^),  declared  that  where  power  is  given  to  make 
by-laws  it  includes  power  to  alter  them.  But,  as  the  by-law  was 
beyond  the  councibs  powers,  and  could  acquire  validity  only  by 
the  sanction  of  the  Legislature,  and  as  that  sanction  was  necessary 
because  the  Legislature  had  in  the  public  interests  not  seen  fit  to 
entrust  such  wide  power  to  the  council,  it  must,  I think,  be  deemed 
that  in  giving  that  sanction  the  Legislature  took  into  consideration 
the  benefits  accruing  to  the  pubhe  from  the  proposed  arrangement. 
The  very  same  care  for  the  pubhe  which  induced  the  Legislature, 
in  granting  this  company  its  incorporation  in  1873,  to  say  it  must 
not  charge  over  6 cents  for  3 miles  or  under,  would  operate  in 
granting  its  approval  to  an  exclusive  or  monopolistic  franchise 
at  restricted  rates  of  fare.  We  may  leave  out  of  consideration 
what  opposition  might  have  been  made  to  the  special  legislation, 
had  higher  fares  been  asked.  The  Legislature  itself  has  approved 
of  monopoly  on  certain  terms,  and  I do  not  see  how  it  can  be  said 
that  it  would  have  done  so  on  any  other  terms. 

It  is  not  necessary  to  say  that  the  by-law  has  now  the  force 
of  legislation.  It  is  sufficient  to  say  that  it  had  no  force  without 
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legislation,  and  that,  when  the  legislation  is  granted,  it  is  granted 
on  the  terms  put  forward  to  the  Legislature.  There  are  in  fact 
three  interests  to  be  considered — those  of  the  company,  those  of  the 
city  corporation,  and  those  of  the  public — or  perhaps  it  would  be 
more  correct  to  say  the  interests  of  the  public  represented  by  the 
corporation  and  those  of  the  public  not  entrusted  to  the  cor- 
poration, but  represented  by  the  Legislature.  If  concurrence  of 
those  guarding  these  three  classes  of  interests  was  necessary,  and 
if  no  authority  to  change  the  terms  of  concurrence  is  given,  then 
equally  the  concurrence  of  all  is  now  requisite  to  this  proposed 
variation. 

It  is  to  be  noted  that  the  Legislature  did  not  give  to  the  city 
corporation  power  to  grant  exclusive  street  rights,  which  might 
imply  power  to  vary  the  terms,  nor  did  it  even  say  that  this  by-law 
should  be  deemed  to  have  been  passed  under  the  statutes  or 
sections  enabling  it  to  grant  rights  to  railway  companies,  if  that 
would  make  it  bettei*.  It  has  merely  said,  “We  approve  of  this 
particular  bargain  and  by-law,  and  permit  you  to  make  this 
grant  on  those  terms  and  declare  it  vahd.”  But  it  did  more.  In 
sec.  3 of  the  Act  of  1896  it  in  a way  made  the  city  a trustee  for  the 
pubhc  to  enforce  the  by-law  in  the  interests  of  the  residents  as 
distinguished  from  the  corporation  itself.  That  protective 
position  the  city  corporation  is  by  this  by-law  of  1919  deliberately 
abandoning  in  regard  to  what  is  perhaps  the  most  important  part 
of  the  whole  bargain  with  the  company — the  fares  which  the 
residents  are  to  be  compelled  to  pay  to  this  company  to  get  the 
accommodation  which  all  others  are  excluded  from  giving  them. 

The  by-law  of  1919  being,  as  I think,  invahd  for  these  considera- 
tions, I do  not  deal  with  the  other  objections  to  it. 

In  my  view,  the  judgment  of  the  learned  Chief  Justice  was 
right,  and  the  appeal  should  be  dismissed  with  costs. 

Appeal  allowed  (Magee,  J.A.,  dissenting). 
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Ship — Collision  of  Motor-boats  in  Inland  Waters — Proximate  Cause  of  Collision 
— -Breach  of  Rules  of  Road  by  Defendants — Contributory  Breach  by  Plain- 
tiffs— Rigid  Enforcement  of  Rules — Joint  Liability — Apportionment  of 
Damages — Canada  Shipping  Act,  R.S.C.  1906,  ch.  113,  sec.  918 — Exemp- 
tion of  ‘^Ship”  from  Registration  under  sec.  5 — Limitation  of  Liability 
under  sec.  921  (d) — Assessment  of  Damages — Imperial  Maritime  Con- 
ventions Act,  1911,  1 & .2  Geo.  V.  ch.  57 — Loss  of  Use  of  Boat — Possession 
of  another  Boat — Costs. 

In  an  action  for  damages  for  the  loss  of  the  plaintiffs’  motor-boat  by  reason 
of  a collision  with  the  defendants’  motPr-boat  in  the  Georgian  Bay,  it 
appeared  that  each  boat  was  equipped  with  and  carried  the  lights  required 
by  the  Rules  of  the  Road  for  the  Great  Lakes  including  the  Georgian 
Bay,  adopted  by  Order  in  Council  of  the  4th  February,  1916,  and  issued 
by  the  Department  of  Marine  (Canada),  but  that  on  the  night  of  the 
collision  neither  boat  had  lit  its  white  light: — 

Held,  upon  the  evidence,  that  the  proximate  and  efficient  cause  of  the  collision 
was  the  disregard  by  the  defendant  B.D.,  who  was  navigating  the  boat 
of  his  father,  the  defendant  A.W.D.,  of  Rule  32  of  the  Rules  of  the  Road. 

Held,  however,  that  the  infringement  of  the  Rules  by  the  plaintiffs,  in  not 
having  lit  their  white  light,  contributed  to  the  collision. 

The  Courts  enforce  a rigid  compliance  with  the  rules  of  navigation;  and 
.even  in  the  case  of  a venial  error  a vessel  is  not  absolved  from  the  con- 
sequences prescribed  by  law. 

Canadian  Lake  and  Ocean  Navigation  Co.  Limited  v.  The  “Dorothy”  (1906), 
10  Can.  Ex.  C.R.  163,  174,  and  Canadian  Sand  and  Gravel  Co.  v.  The  “Key 
West”  (1917),  38  D.L.R.  682, 16  Can.  Ex.  C.R.  294,  approved  and  followed. 

Both  boats  being  at  fault,  there  was  a joint  liability,  and  the  damages  must 
be  apportioned,  having  regard  to  sec.  918  of  the  Canada  Shipping  Act, 
R.S.C.  1906,  ch.  113. 

Shipman  v.  Pfiinn  (1914),  32  O.L.R.  329,  followed. 

Each  of  the  boats  was  a “ship”  within  the  meaning  of  that  Act — neither 
was  registered  under  sec.  6;  both  were  exempt  from  registration  under 
sec.  5. 

The  plaintiffs’  loss  fell  under  sec.  921(d)  of  the  Act;  and  both  boats  were 
entitled  to  limit  their  liability. 

Canada  is  expressly  exempted  from  the  operation  of  the  Imperial  Maritime 
Conventions  Act,  1911,  1 & 2 Geo.  V.  ch.  57. 

Pollen  V.  The  “Iroquois”  (No.  2)  (1913),  11  D.L.R.  41,  followed. 

In  the  assessment  of  damages,  the  rule,  “A  moiety  of  the  excess  of  the  aggre- 
gate loss  beyond  the  point  of  equality,”  is  applicable. 

Stoomvaart  Maatschappy  Nederland  v.  Peninsular  and  Oriental  Steam  Navi- 
gation Co.  (1882),  7 App.  Cas.  795,  803,  followed. 

The  plaintiffs  were  entitled  to  substantial  damages  for  the  deprivation  of 
the  use  of  their  boat  although  they  had  another  in  readiness. 

The  “Mediana,”  [1900]  A.C.  113,  followed. 

But  such  damages  were  not  within  the  limitation  of  sec.  921. 

The  wrongdoer  in  a collision  is  liable  for  all  the  reasonable  consequences 
of  his  negligence — such  damages  as  flow  directly  and  in  the  usual  course 
of  things  from  the  wrongful  act. 

Lake  Ontario  and  Bay  of  Quinte  Steamboat  Co.  v.  Fulford  (1909),  12  Can. 
Ex.  C.R.  483,  followed. 

The  rule  that  each  delinquent  vessel  bears  her  own  costs  is  still  in  force. 

The  “Bravo”  (1912),  29  Times  L.R.  122,  followed. 
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An  action  for  damages  for  the  loss  of  the  plaintiffs’  motor-boat 
in  a colhsion  with  the  motor-boat  of  the  defendant  Alonzo  W. 
Daball,  in  the  Georgian  Bay,  on  the  22nd  July,  1919. 

The  action  was  tried  by  Logie,  J.,  without  a jury,  at  Parry 
Sound. 

McGregor  Young,  K.C.,  and  H.  E.  Stone,  for  the  plaintiffs. 

R.  McKay,  K.C.,  and  W.  L.  Haight,  for  the  defendants. 

April  9.  Logie,  J.: — The  plaintiffs  are  James  H.  Croswell  and 
Thomas  A.  Croswell,  carrying  on  business  under  the  name,  style, 
and  firm  of  Croswell  Bros.,  and  they  bring  this  action  against 
Alonzo  W.  Daball  and  Byron  Daball,  defendants,  to  recover 
damages  for  a collision  resulting  in  the  loss  of  the  plaintiffs’ 
motor-boat. 

The  plaintiffs  and  the  defendant  Alonzo  W.  Daball  are  boat- 
livery  men  at  Parry  Sound,  and  the  defendant  Byron  Daball  is 
the  son  of  his  co-defendant. 

On  the  22nd  July,  1919,  the  plaintiffs  and  the  defendant  Alonzo 
W.  Daball  each  owned  a fast  motor-boat,  called  a ‘‘speed-boat,”  of 
practically  identical  dimensions,  30  feet  6 inches  over  all,  the 
tonnage  of  each  being  approximately  2 tVo  tons,  calculated 
according  to  Canadian  law,  pursuant  to  sec.  923  of  the  Canada 
Shipping  Act,  R.S.C.  1906,  ch.  113. 

Each  motor-boat  was  equipped  with  and  carried  the  lights 
which  it  was  directed  to  cany  by  Rules  41  and  42  of  the  Rules 
concerning  Motor-boats,  as  set  forth  in  the  Rules  of  the  Road  for 
the  Great  Lakes  including  Georgian  Bay,  adopted  by  Order  in 
Council  of  the  4th  February,  1916,  and  issued  by  the  Department 
of  Marine  (Canadian). 

It  is  common  ground  and  admitted  by  both  plaintiffs  and 
defendants  that  on  the  night  of  the  collision  in  question  neither 
boat  had  fit  its  white  fight. 

On  that  night  the  plaintiffs’  boat,  carrying  10  passengers,  was 
in  charge  of  Captain  Walter  Willett,  an  experienced  master  mariner, 
holding  a captain’s  certificate  since  1913,  and  of  20  years’  experience 
as  seaman,  mate,  and  captain. 

The  defendant  Alonzo  W.  Daball’s  boat  was  in  charge  of  his  son 
and  co-defendant,  a young  man  of  very  little  experience,  and 
holding  no  qualifications  whatever. 
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On  the  night  in  question,  at  about  11.30,  Captain  Willett  left 
Parry  Sound  with  his  passengers  in  the  plaintiffs’  boat  for  Depot 
Croswell  Harbour.  At  a point  marked  “collision”  on  the  map  marked 
Daball  exhibit  1,  between  Two  Mile  Point  and  Three  Mile  Point  off 
Parry  Island,  a collision  took  place  between  his  boat  and  that  of  the 
defendant  Alonzo  W.  Daball,  driven  by  the  defendant  Byron 
Daball. 

I have  no  hesitation  in  accepting  the  evidence  of  Captain 
Willett  as  to  how  the  colhsion  occurred. 

On  conflicting  testimony,  which  is  usual  in  marine  cases,  I was 
impressed  with  the  calm  and  honest  way  in  which  Captain  Willett 
gave  his  testimony.  He  appeared  truthful  and  competent,  and 
I give  entire  credit  to  his  testimony  where  it  conflicts  with  the 
testimony  of  other  witnesses,  and  particularly  where  it  conflicts 
with  that  of  Byron  Daball,  with  whose  evidence  I was  very  much 
dissatisfied. 

I also  credit  Captain  Willett’s  evidence  wRere  it  conflicts  with 
that  of  other  witnesses,  including  Captain  Richmond. 

I find  that  the  facts  of  the  colhsion  were  as  described  by 
Captain  Willett,  and  in  particular  that  his.  fights  except  the  white 
fight  were  on  at  all  times  till  the  impact;  that  Daball’s  starboard 
fight  was  out,  or  so  dim  as  to  be  unseen  prior  to  and  at  the  time  of 
the  collision;  that  Captain  Willett  committed  no  fault  in  the 
navigation  of  his  boat;  that  his  turning  to  port  in  the  agony  of 
collision  was  not  only  excusable  but  justifiable;  and  that  this 
manoeuvre  was  not  the  proximate  cause  of  the  collision;  but,  on  the 
contrary,  the  proximate  and  efficient  cause  of  the  collision  was  the 
disregard  by  Byron  Daball  of  Rule  32  of  the  Rules  of  the  Road. 

I am  unable,  .however,  to  accede  to  the  plaintiffs’  contention, 
though  supported  by  the  evidence  of  Byron  DabaU,  that  the 
infringement  of  the  Rules  of  the  Road  by  the  plaintiffs,  in  not 
having  fit  their  white  fight,  could  not  possibly  have  contributed 
to  the  accident. 

I think  it  could  and  that  it  did. 

I agree  with  the  judgment  of  Hodgins,  Loc.  J.,  in  Canadian 
Lake  and  Ocean  Navigation  Co.  Limited  v.  The ‘‘ Dorothy”  (1906), 
10  Can.  Ex.  C.R.  163,  at  p.  174,  where  he  says: — 

“These  collision  regulations  have  been  framed  for  the  pro- 
tection of  fives  and  property  in  navigating  the  sea  and  the  inland 
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lakes  and  rivers,  and  for  the  guidance  of  navigators  taking  early 
and  prompt  measures  to  avoid  ‘the  risk  of  a colhsion.’  And  so 
strictly  have  the  Courts  enforced  them  that  even  when  a vessel 
conmiitted  a comparatively  venial  error  it  was  held  that  it  could 
not  be  absolved  from  the  consequences  prescribed  by  law,  and 
must  be  held  liable.” 

In  a recent  case,  Canadian  Sand  and  Gravel  Co.  v.  The  “Key 
West”  (1917),  38  D.L.R.  682,  16  Can.  Ex.  C.R.  294,  it  was  held 
that  the  only  exception  to  a rigid  comphance  with  the  regulations 
prescribed  for  na^dgation  in  Canadian  waters  is  when  it  appears 
with  perfect  clearness,  amounting  almost  to  a certainty,  that 
adhering  to  the  rule  would  have  caused  a collision  and  violating 
it  would  have  avoided  a colhsion. 

Accordingly  I find  both  boats  at  fault,  and  that  there  is  a 
joint  hability. 

This  being  so,  the  damages  must  be  apportioned  in  accordance 
with  the  decision  in 'Shipman  v.  Phinn  (1914),  32  O.L.R.  329, 
20  D.L.R.  596,  having  regard  to  sec.  918  of  the  Canada  Shipping 
Act,  R.S.C.  1906,  ch.  113. 

The  defendants,  however,  contend  that  their  hability  should  be 
limited  under  sec.  921  of  that  Act. 

There  can  be  no  question  that  each  of  the  motor-boats  in  question 
was  a “ship”  under  that  Act — neither  was  registered  under  sec. 
6,  but  both  were  exempt  under  sec.  5 from  registration. 

The  owner  of  the  boat  doing  the  damage  was  Alonzo  W.  Daball, 
and  the  plaintiffs’  loss  falls  under  sec.  921  (d). 

Section  921  provides  that  the  owners  “shall  not,  whenever 
without  their  actual  fault  or  privity,  ...(d)  any  loss  or 
damage  is,  by  reason  of  the  improper  navigation  of  such  ship  as 
aforesaid,  caused  to  any  other  ship  or  boat  ...  be  answer- 
able  in  damages  . . . to  an  aggregate  amount  exceeding 

$38.92  for  each  ton  of  the  ship’s  tonnage.”  The  meaning  of  these 
words  was  discussed  in  The  “Warkworth”  (1884),  9 P.D.  145,  and 
the  effect  of  the  words  is  to  protect  the  shipowner  not  only  against 
the  legal  consequences  of  neghgence  in  his  servants  or  agents, 
but  also  from  any  imperfections  in  the  ship  which  causes  the 
colhsion. 

No  question  arose  upon  the  argument  as  to  the  degree  of  blame 
or  the  apphcation  of  the  Maritime  Conventions  Act,  1911  (Imp.), 
1 & 2 Geo.  V.  ch.  57,  to  Canada. 
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Canada  is  expressly  excepted  from  its  operation:  Fallen  v. 
The  Iroquois”  {No.  2)  (1913),  11  D.L.R.  41;  and  the  former  rule 
is  still  in  force  in  Canada  and  must  be  applied  here,  as  set  forth  in 
Stoomvaart  Maatschappy  Nederland  v.  Peninsular  and  Oriental 
Steam  Navigation  Co.  (1882),  7 App.  Cas.  795 — in  the  words  of 
Lord  Selborne  (p.  803,  suh  jin.):  A moiety  of  the  excess  of  the 

aggregate  loss  beyond  the  point  of  equality.’’ 

Both  boats  are  entitled  to  limit  their  habihty. 

I assess  the  damage  done  to  the  plaintiffs  in  respect  to  the 
loss  of  their  boat  at  $1,500,  and  the  money  loss  in  respect  of  their 
business  at  $500 — ^in  all  $2,000. 

I do  not  accede  to  the  defendants’  contention  that  the  plaintiffs 
are  not  entitled  to  substantial  damages  for  the  deprivation  of  the 
use  of  their  boat  because  they  had  another  in  readiness.  This  has 
long  been  settled  adversely  to  the  defendants:  The  ‘‘Mediana,” 
[1900]  A.C.  113. 

On  the  other  hand,  I accede  to  the  plaintiffs’  contention  that 
the  damages  for  loss  of  business  due  to  the  deprivatior^of  the  use  of 
their  boat  are  not  within  the  hmitation  set  forth  in  sec.  921. 

Clause  {d)  of  that  section  is  in  respect  of  any  loss  or  damage 
caused  to  any  other  ship  or  boat,  or  to  any  goods,  merchandise, 
or  other  things  whatsoever  on  board  any  other  ship  or  boat: 
London  and  South  Western  R.W.  Co.  v.  James  (1872),  L.R.  8 Ch. 
241.  It  should  be  construed  according  to  the  fair  and  natural 
meaning  of  its  words,  and  is,  as  Brett,  L.J.,  said  in  The  ‘‘Ettrick” 
(1881),  6 P.D.  127,  136,  an  Act  ^^sufficiently  tyrannical  as  it  is.” 

The  wrongdoer  in  a collision  is  hable  for  all  the  reasonable 
consequences  of  his  negligence — such  damages  as  flow  directly  and 
in  the  usual  course  of  things  from  the  wrongful  act:  Lake  Ontario 
and  Bay  of  Quinte  Steamboat  Co.  v.  Fulford  (1909),  12  Can.  Ex. 
C.R.  483. 

I assess  the  defendant  Alonzo  W.  Daball’s  damages  at  $100. 

There  will  be  judgment  against  the  defendant  Byron  Daball 
for  $2,000,  with  costs,  and  against  the  defendant  Alonzo  W.  Daball 
for  $602.33,  being  $500  loss  of  business  and  $102.33,  his  hmited 
liability  under  sec.  921,  without  costs. 

The  old  rule  that  each  delinquent  vessel  bears  her  own  costs 
is  still  in  force:  The  Brava”  (1912),  29  Times  L.R.  122. 

Interest  will  also  be  paid  on  such  sums  from  the  22nd  July,  1919, 
till  judgment. 
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[IN  CHAMBERS.] 

H.\milton  V.  Hamilton. 

Discovery — ExaminafAon  of  Plaintiff  Residing  Abroad— Place  for  Examination 
— Rule  328 — “Just  and  Convenient” — Conflicting  Decisions — Judicature 
Act,  sec.  32. 

An  action  in  the  Supreme  Court  of  Ontario  was  commenced,  by  a person 
residing  in  New  York,  in  the  Toronto  office  of  the  Court,  where  also  the 
pleadings  were  filed;  and  the  solicitors  for  both  parties  practised  in 
Toronto : — 

Held,  that  it  was  “just  and  convenient”  (Rule  328)  that  the  plaintiff  should 
attend  in  Toronto  for  examination  by  the  plaintiff  for  discovery. 

Lick  V.  Rivers  (1901),  1 O.L.R.  57,  followed  in  preference  to  Duell  v.  Oxford 
Knitting  Co.  (1918),  42  O.L.R.  408. 

Where  there  are  two  reported  decisions,  each  entitled  primd  facie  to  equal 
weight,  a Judge  is  not  at  liberty  to  depart  from  either  (Judicature  Act, 
sec.  32),  and  is  at  liberty  to  follow  that  which  commends  itself  most  to 
him. 

An  appeal  by  the  defendant  from  an  order  of  the  Master  in 
Chambers  made  upon  the  defendant’s  application  for  an  order 
for  the  examination  of  the  plaintiff  for  discovery.  The  defendant 
asked  that  the  examination  should  take  place  in  Toronto;  but 
the  Master  ordered  that  it  should  be  in  New  York,  where  the 
plaintiff  hved. 

April  13.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

G.  R.  Munnoch,  for  the  defendant. 

D.  B.  Sinclair,  for  the  plaintiff.  , 

April  15.  Middleton,  J.: — ^This  is  an  appeal  by  the  defend- 
ant from  an  order  of  the  Master  in  Chambers  upon  an  appli- 
cation for  the  examination  of  the  plaintiff  for  discovery,  under 
the  provisions  of  Rule  328.  This  Rule  provides  that  ‘Svhere 
a party  to  be  examined  is  out  of  Ontario  the  Court  may  order 
the  examination  to  be  taken  at  such  place  and  in  such  manner 
as  may  seem  just  and  convenient.” 

The  defendant  sought  to  examine  the  plaintiff,  wRo  is  a resi- 
dent of  New  York,  in  Toronto,  where  the  pleadings  are  filed, 
and  the  solicitors  for  both  parties  reside. 

This  motion  was  opposed  by  the  plaintiff,  upon  the  ground 
that  it  would  be  more  convenient  for  him  personally  to  have 
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the  examination  take  place  in  New  York,  where  he  is  a prac- 
tising attorney,  than  in  Toronto,  particularly  because  he  has 
pending  some  important  real  estate  negotiations  on  Long  Island. 

The  Master,  I am  told,  was  inclined  to  make  the  order  as 
asked;  but,  in  view  of  the  decision  in  Duell  v.  Oxford  Knitting 
Co.  (1918),  42  O.L.R.  408,  thought  that  he  was  bound  to  con- 
sult the  convenience  of  the  plaintiff,  and  to  compel  the  defendant 
to  resort  to  New  York  for  the  purpose  of  obtaining  the  exam- 
ination. 

In  that  case  the  learned  Chief  Justice  of  the  Common  Pleas 
undoubtedly  places  the  matter  upon  this  footing,  indicating 
that  the  right  to  examine  a plaintiff  for  discovery  is  an  indulgence 
granted  to  a defendant,  and  therefore  the  defendant  must  always, 
in  the  absence  of  special  circumstances,  consult  the  plaintiff’s 
wishes  and  convenience. 

According  to  the  settled  practice  for  many  years,  this  theory 
has  found  no  countenance.  The  view  has  rather  been  taken 
that  the  plaiutiff,  coming  from  abroad  to  enforce  rights  through 
the  machinery  of  our  Courts,  must  be  taken  to  submit  to  the 
inconvenience  ordinarily  incident  to  htigation,  and  that  as  the 
price  of  this  privilege  he  ought  to  come  within  our  jurisdiction 
for  the  purpose  of  prehminary  examination  as  well  as  for  the 
purpose  of  attending  upon  the  hearing,  the  convenience  of  the 
defendant  being  rather  consulted  than  the  convenience  of  the 
plaintiff. 

It  has  also  been  demonstrated  that  an  examination  for  dis- 
covery can  be  held  more  satisfactorily  before  an  experienced 
bfficer  of  our  Courts,  who  will  be  able  to  rule  upon  any  questions 
that  may  arise,  in  accordance  with  our  law  and  practice.  The 
practice  of  examination  for  discovery  is  not  known  or  understood 
in  most  of  the  States  of  the  Union.  Any  attempt  to  examine 
where  the  examination  is  taken  before  an  examiner  not  famihar 
with  our  practice,  and  where  the  party  examined  is  represented 
by  American  counsel,  generally  results  in  defeating  the  purpose 
of  the  examination,  and  in  pages  of  stipulations  and  objections 
unintelhgible,  and  unmeaning  to  those  not  used  to  the  American 
rules  of  evidence  and  practice. 

In  this  particular  case,  this  difficulty  is  sought  to  be  obviated 
by  appointing,  as  commissioner  to  take  the  examination,  a stenog- 
rapher resident  in  Toronto,  who  is  devoid  of  any  legal  training. 
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Were  it  not  for  the  fact  that  the  decision  in  the  Duell  case 
is  in  conflict  with  many  unreported  cases  and  in  conflict  with  a 
decision  of  the  late  much  lamented  Chief  Justice  of  the  King’s 
Bench  in  Lick  v.  Rivers  (1901),  1 O.L.R.  57,  it  would  be  my  duty 
either  to  follow^  the  Duell  case,  or  to  refer  the  matter  to  the  Appel- 
late Division.  I was,  at  first,  inchned  to  adopt  the  latter  course, 
but  on  reflection  I thought  that  this  would  be  inconvenient  and 
incur  unnecessary  expense. 

The  provision  of  the  Judicature  Act  prescribing  this  course 
(sec.  32*),  it  seems  to  me,  does  not  apply.  Had  the  learned 
Chief  Justice  of  the  Common  Pleas  been  aware  of  the  earlier 
reported  case,  it  would  then  have  been  his  duty  not  to  disregard 
or  depart  from  it,  but  it  apparently  was  not  cited  to  him.  There 
being  two  reported  decisions,  each  entitled  primd  facie  to  equal 
weight,  as  I understand  the  statute,  I am  not  at  liberty  to  depart 
from  either,  and  I presume  am  at  liberty  to  follow  that  which 
commends  itself  mo^t  to  me.  I have  the  less  hesitation  in  follow- 
ing the  earher  case,  because  it  was  regarded  as  removing  any 
doubt  as  to  the  practice,  and  it  has  been,  as  I have  said,  uni- 
formly followed  until  the  decision  in  42  O.L.R. 

I think  the  appeal  should  be  allowed,  and  an  order  should 
be  made  directing  the  examination  to  take  place  in  Toronto. 
I have  no  doubt  the  defendant’s  solicitors  will,  as  far  as  possible, 
consult  the  plaintiff’s  convenience;  but,  if  he  is  too  busy  duly 
to  prosecute  his  action  in  our  Courts,  according  to  the  ordinary 
rules  of  practice,  he  must  submit  to  his  action  being  dismissed. 

The  costs  of  the  appeal  will  be  to  the  defendant  in  any  event. 
The  costs  of  the  motion  before  the  Master  will  be  in  the  cause. 

*R.S.O.  1914,  ch.  56.  sec.  32  . . . 

(2)  It  shall  not  be  competent  for  any  Judge  of  the  High  Court  Division  in 
any  case  before  him  to  disregard  or  depart  from  a prior  known  decision  of  anj^ 
other  Judge  of  co-ordinate  authority  on  any  question  of  law  or  practice  with- 
out his  concurrence. 

(3)  If  a Judge  deems  a decision  previously  given  to  be  wrong  and  of  suffi- 
cient importance  to  be  considered  in  a higher  Court,  he  may  refer  the  case 
before  him  to  a Divisional  Court. 
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[ORDE,  J.]  _ 

Ernst  Bros.  Co.  v.  Canada  Permanent  Mortgage 
Corporation. 


Mortgage — Two  Parcels  of  Land  Mortgaged  by  one  Instrument  Executed  by 
two  Several  Owners — Subsequent  Conveyance  by  one  Owner  of  his  Parcel 
to  the  other,  after  Second  Charge  in  Favour  of  Creditor — Marshalling — 
Application  of  Doctrine  in  Favour  of  Creditor — Assumption  of  both  Debts 
by  same  Person — Absence  of  Direct  Liability  of  Grantee  to  Creditor — 
Parties — Subrogation— ^Declaration — Costs. 

F.  and  J.,  in  1912,  executed  a mortgage  in  favour  of  the  defendant  company 
upon  lot  13,  owned  by  F.,  and  lot  14,  owned  by  J.  The  mortgage  was 
for  $1,200,  of  which  $1,000  was  paid  to  F.  and  $200  to  J.  Both  mortgagors 
acknowledged  the  receipt  of  the  whole  $1,200  and  covenanted  for  its  repay- 
ment. In  1914,  F.  charged  lot  13  in  favour  of  the  plaintiffs  to  secure 
payment  of  a considerable  sum,  afterwards,  by  agreement,  reduced  to 
$487.20  and  interest.  In  April,  1916,  F.  executed  a conveyance  in  fee 
of  lot  13  to  J.,  for  an  expressed  consideration  of  $1,500.  This  conveyance 
was  in  the  usual  short  form,  with  the  usual  covenants,  and  made  no  mention 
of  the  defendant  company’s  mortgage  or  of  the  plaintiffs’  charge.  No 
money  was  paid  to  F.,  but  it  was  understood  that  J.  was  to  pay  off  the 
defendant  company’s  mortgage,  and  there  was  some  understanding  about 
the  payment  of  the  balance  due  to  the  plaintiffs.  J.  paid  nothing  to  the 
company,  either  for  principal  or  interest;  and  in  May,  1918,  both  parcels 
were  advertised  by  the  company  for  sale.  At  the  sale,  lot  13  only  was 
sold,  the  price  being  $1,150.  This  left  a balance  of  $386.39  still  due  upon 
the  mortgage,  and  the  plaintiffs’  claim  at  the  date  of  the  trial  amounted 
to  $591.39:— 

Held,  upon  the  evidence,  in  an  action  against  the  company  and  J.,  that  the 
real  agreement  between  F.  and  J.  was  that  J.  was  to  take  over  lot  13  and 
pay  off  the  two  incumbrances. 

And  held,  that  the  equitable  doctrine  of  marshalling  should  be  applied  in 
favour  of  the  plaintiffs. 

Two  estates  were  mortgaged  to  the  company  for  the  one  debt,  for  which 
J.  was  liable,  not  only  directly  by  virtue  of  his  covenant,  but  also  as  between 
himself  and  F.  by  virtue  of  his  agreement  to  assume  F.’s  share  of  the  debt, 
and  the  plaintiffs  had  a second  charge  upon  only  one  of  the  estates,  which 
J.  had  agreed  to  pay. 

J.  was  not  directly  liable  to  the  plaintiffs,  but  that  did  not  exclude  the  appli- 
cation of  the  doctrine;  nor  was  it  excluded  by  the  fact  that  F.  was  not  a 
party  to, the  action,  nor  by  the  fact  that  the  plaintiffs  had  not  become 
subrogated  to  F.’s  right  to  a personal  judgment  against  J. 

It  was  declared  that,  subject  to  the  company’s  claim  for  the  balance  due 
upon  their  mortgage  for  principal,  interest,  and  costs,  including  their 
costs  of  the  action,  the  plaintiffs  had  a charge  upon  lot  14  for  the  balance 
due  them  for  principal  and  interest  and  their  costs  of  the  action. 

Discussion  of  the  doctrine  of  marshalling,  and  reference  to  text-books  and 
two  leading  cases,  Aldrich  v.  Cooper  (1803),  8 Ves.  382,  1 W.  & T.L.C. 
36,  and  Ex  p.  Kendall  (1811),  17  Ves.  514. 

Action  for  a declaration  that  certain  securities  held  by  the 
defendants  the  Canada  Permanent  Mortgage  Corporation  i hould 
be  marshalled  in  favour  of  the  plaintiffs  as  against  the  defendant 
Jeremiah  McAsey. 
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March  17  and  18.  The  action  was  tried  by  Orde,  J.,  without 
a jury,  at  a Toronto  sittings. 

H.  J.  Scott,  K.C.,  for  the  plaintiffs. 

Shirley  Denison,  K.C.,  for  the  defendants  the  Canada 
Permanent  Mortgage  Corporation. 

H.  H.  Davis,  for  the  defendant  Jeremiah  McAsey. 

April  16.  Orde,  J.: — The  action  is  brought  to  have  certain 
securities  held  by  the  Canada  Permanent  Mortgage  Corporation 
marshalled  in  favour  of  the  plaintiffs  as  against  the  defendant 
Jeremiah  McAsey. 

In  the  year  1912,  one  Frank  McAsey,  desiring  to  purchase  lot 
13  in  the  9th  concession  of  the  township  of  Glenelg,  in  the  county  of 
Grey,  from  his  mother’s  estate,  applied  to  the  Canada  Permanent 
Mortgage  Corporation  for  a loan.  The  corporation  declined  to 
advance  the  amount  required  upon  the  security  of  lot  13;  but,  at 
the  request  of  Frank  McAsey,  his  brother,  the  defendant  Jeremiah 
McAsey,  agreed  to  include  the  west  half  of  lot  14  in  the  8th  con- 
cession of  Glenelg,  which  he  owned,  in  the  mortgage.  Of  the 
amount  to  be  advanced,  S200  was  to  go  to  Jeremiah  as  his  share  of 
the  loan.  A mortgage,  dated  the  23rd  May,  1912,  was  thereupon 
executed  by  Jeremiah  and  Frank  McAsey  in  favour  of  the  Canada 
Permanent,  upon  both  lots,  for  $1,200,  of  which  $1,000  was  paid  to 
Frank  and  $200  to  Jeremiah.  Both  mortgagors  acknowledge 
receipt  of  the  whole  $1,200  and  covenant  for  its  repayment.  The 
mortgage  makes  no  mention  of  the  several  ownership  of  the  two 
parcels.  The  mortgage  was  duly  registered,  and  constituted  a 
first  charge  upon  both  parcels. 

On  the  2nd  June,  1914,  Frank  McAsey  purchased  certain 
agricultural  implements  from  the  plaintiffs  for  the  sum  of  $1,740, 
and  by  a written  agreement,  which  the  plaintiffs  registered, 
charged  lot  13  in  favour  of  the  plaintiffs  as  security  for  its  payment. 

Frank  McAsey  having  made  default  to  the  plaintiffs,  an  agree- 
ment under  seal  was  executed  on  the  24th  January,  1916,  whereby 
the  plaintiffs  took  back  certain  of  the  implements  covered  by  the 
agreement  of  the  2nd  June,  1914,  and  released  part  of  the  indebted- 
ness. The  amount  due  upon  one  promissory,  note  for  $487.20 
and  interest  was  to  be  paid,  and  it  was  agreed  that  the  charge  and 
incumbrance  created  by  the  agreement  of  the  2nd  June,  1914, 
should  continue  as  security  therefor. 
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A small  part  of  lot  13,  comprising  20  acres,  was  afterwards 
released  by  the  mortgage  corporation,  but  this  fact  has  no  bearing 
on  the  issues  involved  here. 

Some  time  prior  to  the  1st  April,  1916,  Frank  McAsey  enhsted 
in  the  Canadian  Expeditionary  Force,  and,  because  of  his  approach- 
ing departure  overseas,  on  the  1st  April,  1916,  executed  a con- 
veyance in  fee  of  lot  13  (except  the  20  acres  which  had  been 
released),  in  favour  of  his  brother  Jeremiah,  for  an  expressed 
consideration  of  $1,500.  The  conveyance  is  in  the  usual  short 
form,  with  the  usual  short  form  covenants,  and  makes  no  mention 
of  the  Canada  Permanent  mortgage,  or  of  the  plaintiffs’  charge. 
It  is  upon  a proper  view  of  the  circumstances  under  which  this 
conveyance  was  made,  that  the  issues  in  this  action  are  to  be 
determined. 

Jeremiah’s  evidence  as  to  the  arrangement  between  himself 
and  his  brother  is  not  very  clear  or  satisfactory.  He  endeavoured 
to  make  it  appear  that  it  was  not  intended  by  the  conveyance 
to  make  him  the  absolute  purchaser  of  lot  13,  but  that  he  was  to 
become  a mere  trustee  for  his  brother  Frank;  I am  satisfied, 
however,  that  his  statements  were  to  some  extent  coloured  by  his 
evident  desire  to  defeat  the  plaintiffs’  claim.  He  says  that,  when 
his  brother  was  going  overseas,  it' was  arranged  that  he  should 
take  over  lot  13  to  sell,  or  to  do  the  best  he  could  for  his  brother 
with  the  lot.  No  money  was  paid  to  Frank,  but  it  was  understood 
that  Jeremiah  was  to  pay  off  the  Canada  Permanent  mortgage. 
There  was  also  some  understanding  about  the  payment  of  the 
balance  due  the  plaintiffs.  Jeremiah  says  he  made  an  arrangement 
with  the  plaintiffs  to  pay  them  $200  in  full,  but  it  is  not  at  all  clear 
that  this  was  made  prior  to  the  1st  April,  1916.  There  is  some 
later  correspondence  indicating  that  the  plaintiffs  were  willing  to 
take  $200  if  paid  before  the  1st  April,  1917. 

Jeremiah  entered  into  possession  of  lot  13  and  worked  it.  He 
admits  having  made  no  accounting  to  his  brother  for  any  profits 
from  the  lot,  but  explains  this  by  saying  that  the  expenses  exceeded 
the  receipts.  After  taking  over  lot  13,  Jerertiiah  treated  with  the 
Canada  Permanent  for  a new  advance,  upon  both  parcels,  of  $1,500, 
out  of  which  the  existing  $1,200  mortgage  and  interest  was  to  be 
paid,  and  the  surplus  was  to  be  used  to  pay  the  plaintiffs  the  $200 
which  they  were  to  take  in  settlement. 
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A mortgage  for  $1,500  to  the  Canada  Permanent  upon  both 
parcels  was  executed  by  Jeremiah  on  the  23rd  January,  1917,  and 
was  registered,  but  no  moneys  were  advanced  under  it,  nor  was 
the  $1,200  mortgage  discharged,  because  it  w^as  found  that  certain 
subsequent  incumbrances  which  Frank  had  created  upon  lot  13 
could  not  be  removed.  As  a consequence  the  arrangement  with 
the  plaintiffs  to  settle  for  $200  fell  through. 

Jeremiah  McAsey  had  never  paid  anything  to  the  Canada 
Permanent,  either  by  way  of  principal  or  interest,  nor  had  he 
paid  his  brother  anything,  notwithstanding  the  fact  that  as  to 
$200  of  the  original  loan  he  was,  by  his  own  admission,  ultimately 
hable.  He  refused  to  pay  the  Canada  Permanent,  with  the  result 
that  they  took  steps  to  sell  under  their  power  of  sale. 

From  the  correspondence  it  would  appear  that  Jeremiah  was 
anxious  that  the  sale  should  take  place,  in  order  to  get  rid  of  the 
claims  for  machinery  against  lot  13,  and  he  said  in  evidence  that  he 
wanted  lot  13  sold  first  because  Frank  owed  most  of  the  money  due 
the  Canada  Permanent.  Both  parcels  were  advertised  for  sale 
on  the  29th  May,  1918.  At  the  sale  only  one  parcel,  namely,  lot 
13,  was  sold — the  price  was  $1,150 — and  the  other  parcel  was  with- 
drawn. ' 

According  to  the  statement  put  in  by  the  Canada  Permanent, 
there  is  still  due  them  upon  their  mortgage  $386.39  with  interest 
from  the  1st  December,  1919.  The  plaintiffs  allege  that  there 
was  due  them  at  the  date  of  the  trial  for  principal  and  interest 
$591.39. 

The  plaintiffs  now  claim  to  be  entitled  to  a judgment  mar- 
shalling the  securities  held  by  the  Canada  Permanent  so  as  to 
entitle  the  plaintiffs  to  the  benefit  of  the  security  of  lot  14,  subject, 
of  course,  to  the  priority  of  the  Canada  Permanent  irortgage  for 
the  balance  still  due  thereon. 

The  situation  of  the  parties,  prior  to  the  1st  April,  1916,  was 
this:  Frank  and  Jeremiah  had  joined  together  in  mortgaging  two 
parcels  of  land,  one  of  which  belonged  to  Frank  and  one  to 
Jeremiah,  for  $1,200,  of  which,  as  between  themselves,  $1,000  was 
Frank’s  debt  and  $200  Jeremiah’s  debt.  Each,  therefore,  became, 
as  between  themselves,  a surety  for  the  other’s  share  of  the  debt, 
and  each  had  charged  his  own  land  to  the  creditor  as  security  for 
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the  whole  debt.  If  either  had  been  required  to  pay,  whether 
upon  his  covenant  or  by  process  of  realisation  out  of  his  land, 
more  than  his  own  share  of  the  debt,  he  would  have  been  entitled, 
to  the  extent  of  the  excess  (subject  always,  of  course,  to  the  right 
of  the  mortgagee  to  be  first  paid  in  full),  to  an  assignment  of  the 
mortgage  upon  the  lands  of  the  other  brother.  This  right  would 
arise  whether  the  relationship  is  regarded  as  that  of  principal 
and  surety  or  as  that  of  joint,  or  joint  and  several,  debtors.  See 
the  Mercantile  Law  Amendment  Act,  R.S.O.  1914,  ch.  133,  sec.  3. 

Prior  to  the  1st  April,  1916,  there  could  be  no  right  on  the  part 
of  the  plaintiffs  to  any  marshalhng  of  securities  as  against  Jeremiah, 
whose  lands  could  not  in  any  way  either  directly  or  indirectly  have 
been  made  security  to  pay  Frank’s  debt  to  the  plaintiffs.  In 
stating  this,  it  is  not  necessary  to  consider  what  the  right  of  the 
plaintiffs  might  have  been  had  Frank’s  land  been  sold  prior  to  the 
1st  April,  1916,  for  sufficient  to  pay  off  the  Canada  Permanent 
mortgage  in  full.  To  the  extent  of  the  $200  which  Jeremiah  owed 
on  the  mortgage,  the  plaintiffs’  claim  against  Frank  might  thereby 
have  been  defeated,  but  whether  in  such  circumstances  ’the  plain- 
tiffs would  have  been  entitled  to  stand  in  Frank’s  place  as  to  the 
$200,  it  is  not  necessary  to  decide  here.  As  subsequent  incum- 
brancers, they  could  doubtless  have  protected  themselves  to  that 
extent  by  redeeming  the  first  mortgage. 

The  plaintiffs’  right  to  have  the  securities  marshalled  must 
depend,  if  it  exists  at  all,  upon  their  establishing  that  Jeremiah 
purchased  lot  13  from  Frank  with  the  obhgation  to  assume  and 
pay  off  the  Canada  Permanent  mortgage,  and  the  plaintiffs’ 
charge ; and  there  is  also  involved  the  consideration  of  the  question 
whether  or  not  a direct  personal  liability  of  Jeremiah  to  the 
plaintiffs  must  also  be  established. 

If  Jeremiah’s  contention  that,  notwithstanding  the  conveyance 
of  the  1st  April,  1916,  he  became  a mere  trustee  for  Frank,  is 
correct,  then  the  plaintiffs  must  fail.  I cannot,  however,  find  that 
Jeremiah’s  conception  of  what  took  place  in  1916  is  in  accordance 
with  the  facts.  The  authorities  are  quite  cle^r,  of  course,  that  the 
obligation  of  the  purchaser  of  an  equity  of  redemption  to  assume 
the  incumbrance  can  be  established  by  parol  evidence.  In  spite 
of  what  Jeremiah  says  about  holding  the  land  for  his  brother, 
I find  that  he  took  the  conveyance  of  the  1st  April,  1916,  as 
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absolute  purchaser  from  his  brother;  that  he  then  assumed,  as 
between  himself  and  his  brother,  both  the  Canada  Perrnanent 
mortgage  and  the  plaintiffs’  charge;  that  he  took  possession  and 
thereafter  acted  as  the  absolute  owner,  and  negotiated  the  new 
loan  and  executed  the  new  mortgage  to  the  Canada  Permanent 
as  the  absolute  owner.  It  may  be  true  that,  in  taking  over  the 
property  from  his  brother,  he  thought  he  could  get  a settlement 
of  the  plaintiffs’  charge  on  favourable  terms;  and,  while  the 
evidence  as  to  what  was  the  exact  arrangement  with  his  brother 
as  to  the  debt  due  the  plaintiffs  is  very  unsatisfactory,  I have 
come  to  the  Conclusion,  as  I have  stated  above,  that  the  real 
agreement  between  the  brothers  was  that  Jeremiah  was  to  take 
over  lot  13  and  pay  off  the  two  incumbrances.  That  being  so,  did 
the  plaintiffs  then  become  entitled  to  have  the  securities  mar- 
shalled? 

It  was  urged  by  Mr.  Davis,  on  behalf  of  Jeremiah  McAsey, 
that,  in  order  to  ap^ly  the  doctrine  of  marshalling,  there  must  be 
two  creditors  of  the  same  debtor;  that,  even  if  Jeremiah  had 
agreed  with  Frank  to  assume  the  latter’s  debt  to  the  plaintiffs, 
there  could  be  no  direct  personal  liability  of  Jeremiah  to  the 
plaintiffs  unless  Frank  had  assigned  his  rights  against  Jeremiah 
to  the  plaintiffs;  and  that,  consequently,  the  doctrine  could  not 
be  applied  in  the  present  case. 

It  is  laid  down  in  Halsbury’s  Law^s  of  England,  vol.  13,  para. 
165,  that:  ‘^In  order  that  the  doctrine  of  marshalhng  may  be 
applied  as  regards  claims  by  creditors,  it  is,  in  general,  necessary 
(1)  that  they  shall  be  against  a single  debtor;”  and  in  Story’s 
Equity,  13th  ed.,  sec.  642,  the  same  principle  is  stated  as' follows: 
“But  although  Courts  of  Equity  wilh  thus  administer  relief  to 
both  parties  in  cases  of  double  funds  which  are  subject  to  the  same 
debt',  and  will  in  favour  of  sureties  marshal  the  securities  for  their 
benefit,  yet  this  will  be  so  done  in  cases  where  no  injustice  is  done 
to  the  common  debtor,  for  then  other  equities  may  intervene. 
And  the  interposition  always  supposes  that  the  parties  seeking 
aid  are  creditors  of  the  same  common  debtor.” 

The  doctrine  of  marshalling,  in  its  application  to  mortgages  or 
charges  upon  two  estates  or  funds,  may  be  stated  as  follows: 
If  the  owner  of  two  estates  mortgages  them  both  to  one  person, 
and  then  one  of  them  to  another,  either  with  or  without  notice. 
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the  second  mortgagee  may  insist  that  the  debt  of  the  first  mort- 
gagee shall  be  satisfied  out  of  the  estate  not  mortgaged  to  the 
second,  so  far  as  that  will  extend.  This  right  is  always  subject 
to  two  important  quahfications : first,  that  nothing  will  be  done 
to  interfere  with  the  paramount  right  of  the  first  mortgagee  to 
pursue  his  remedy  against  either  of  the  two  estates;  and,  second, 
that  the  doctrine  will  not  be  applied  to  the  prejudice  of  third 
parties:  Fisher  on  Mortgages,  6th  ed.,  pp.  694  et  seq.;  Coote  on 
Mortgages,  8th  ed.,  p.  804  et  seq.;  Halsbury,  vol.  13,  paras.  164 
et  seq.;  White  & Tudor’s  Leading  Cases  in  Equity,  7th  ed.,  p.  56 
et  seq. 

The  general  principle  is  stated  in  Halsbury  in  these  words 
' (vol.  13,  para.  164):  ‘'‘Where  one  claimant.  A.,  has  two  funds, 
X and  Y,  to  which  he  can  resort  for  satisfaction  of  his  claim, 
whether  legal  or  equitable,  and  another  claimant,  B.,  can  resort 
to  only  one  of  these  funds,  Y,  equity  interposes  so  as  to  secure 
that  A.  shall  not  by  resorting  to  Y disappoint  B.”  That  is 
exactly  the  position  here.  There  are  two  estates  mortgaged  to  the 
Canada  Permanent  for  the  one  debt,  for  which  Jeremiah  McAsey 
is  liable,  not  only  directly  by  virtue  of  his  covenant,  but  also 
as  between  himself  and  Frank  by  virtue  of  his  agreement  to  assume 
Frank’s  share  of  the  debt,  and  there  is  the  second  charge  or  mort- 
gage in  favour  of  the  plaintiffs,  upon  only  one  of  the  estates — 
given,  it  is  true,  by  Frank,  but  which  Jeremiah  has  agreed  to  pay. 

Does  the  fact  that  Jeremiah  is  not  directly  liable  to  the  plain- 
tiffs exclude  the  application  of  the  doctrine?  I am  of  the  opinion 
that  it  does  not.  It  must,  of  course,  be  almost  universally  the 
case  that  in  the  application  of  the  doctrine  there  will  be  a single 
debtor  and  two  creditors,  and  that  in  cases  where  there  are  two 
debtors  the  doctrine  is  inapphcable,  not  because  there  are  two 
debtors  but  because  it  would  be  inequitable  as  between  those 
debtors  to  marshal  the  securities.  The  illustration  given  in 
Story’s  Equity,  sec.  642,  makes  this  clear:  “Supposing  the  case 

of  a joint  debt  due  to  one  creditor  by  two  persons,  and  a second 
debt  due  by  one  of  them  to  another  creditor.  In  such  a case  if 
the  joint  creditor  obtains  a judgment  against  the  joint  debtors, 
and  the  second  creditor  obtains  a subsequent  judgment  against 
his  own  several  debtor,  a Court  of  Equity  will  not  compel  the  joint 
creditor  to  resort  to  the  funds  of  one  of  the  joint  debtors  so  as  to 
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leave  the  second  judgment  in  full  force  against  the  funds  of  the 
other  several  debtor.’’  But  the  underlying  principle  involved  is 
brought  out  in  the  next  sentence  of  the  same  section:  ‘‘At  least 

it  will  not  do  so  unless  it  should  appear  that  the  debt,  though 
joint  in  form,  ought  to  be  paid  by  one  of  the  debtors  only,  or  there 
should  be  some  other  supervening  equity.” 

In  other  words,  the  real  test  is  not  whether  or  not  the  debts 
to  the  first  and  second  mortgagees  are  owed  to  them  by  the  same 
person,  but  whether  or  not,  in  working  out  the  equities  among  the 
persons  interested,  the  two  debts  ought  to  be  paid  by  the  same 
person.  It  is  clear  from  the  illustration  given  by  Story  that  if  as 
between  the  two  joint  debtors  the  debt  owing  by  them  jointly  to 
the  first  creditor  should  in  fact  be  paid  by  the  one  who  is  indebted 
to  the  second  creditor,  then  the  doctrine  of  marshalling  would 
apply. 

The  authority  given  for  the  broad  statements  in  Halsbury  and 
in  Story,  that  therd  must  be  a common  debtor,  is  Ex  p.  Kendall 
(1811),  17  Ves.  514.  In  that  case  five  men  had  been  in  partnership 
and  had  incurred  debts,  one  of  the  partners  died,  and  the  remaining 
four  continued  in  partnership  and  also  incurred  debts,  and  then 
became  bankrupt.  In  the  bankruptcy  proceedings,  certain 
creditors,  with  claims  against  the  four  surviving  partners  only, 
sought  to  stay  the  payment  of  the  dividend  to  those  creditors  who 
were  creditors  not  only  of  the  four  surviving  partners  but  also 
of  the  deceased  partner,  until  payment  had  been  recovered  from 
the  estate  of  the  deceased  partner.  Lord  Eldon  deals  with  that 
application  in  these  words  (p.  520) : — 

“Another  question  is,  whether,  if  this  was  a bill,  filed  by 
creditors  of  the  four,  they  would  have  a right  to  insist  upon  the 
benefit,  sought  by  this  petition.  We  have  gone  this  length: 
if  A.  has  a right  to  go  upon  two  fund^,  and  B.  upon  one,  having 
both  the  same  debtor,  A.  shall  take  payment  from  that  fund,  to 
which  he  can  resort  exclusively;  that  by  those  means  of  dis- 
tribution both  may  be  paid.  That  course  takes  place,  where  both 
are  creditors  of  the  same  person;  and  have  demands  against  funds, 
the  property  of  the  same  person.  Here,  it  is  true,  there  may  be 
creditors,  who  have  demands  against  the  four,  and  others  who 
have  demands  against  the  one:  but  it  was  never  said,  that,  if  I 
have  a demand  against  A.,  and  B.,  a creditor  of  A.,  shall  compel 
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me  to  go  against  A.;  without  more;  as,  if  B.  himself  could  insist, 
that  A.  ought  to  pay  in  the  first  instance;  as  in  the  ordinary  case 
of  drawer  and  acceptor,  or  principal  and  surety;  to  the  intent, 
that  all  the  obligations  arising  out  of  these  comphcated  relations, 
may  be  satisfied:  but,  if  I have  a demand  against  both,  the 
creditors  of  B.  have  no  right  to  compel  me  to  seek  payment  from 
A.;  if  not  founded  on  some  equity,  giving  B.  the  right  for  his  own 
sake  to  compel  me  to  seek  payment  from  A.  If  therefore  I had 
before  me  a case,  in  which  it  was  clear,  that  the  creditors  of  the 
five  could  go  against  the  estate  of  Devaynes  and  the  four,  yet, 
if  it  was  not  also  clear,  that  the  latter  could  have  turned  those 
creditors  against  the  other  fund,  it  does  not  advance  the  claim, 
that  without  such  an  arrangement  they  will  get  less.  Unless  they 
can  establish,  that  it  is  just  and  equitable,  that  Devaynes’s  estate 
should  pay  in  the  first  instance,  they  have  no  equity  to  compel 
a man  to  go  against  that  estate,  who  has  resort  to  both  funds.” 

It  is  clear  from  the  qualification  contained  in  the  concluding 
sentence  of  the  foregoing  quotation  from  Lord  Eldon’s  judgment 
that  the  sweeping  statement  which  he  had  made  earher,  “where 
both  are  creditors  of  the  same  person,”  could  not  be  intended  to 
mean  that  in  every  case  the  debtor  must  in  fact  be  personally 
hable  to  both  creditors,  but  rather  that,  in  working  out  the  equities 
among  those  entitled,  there  must  be  but  one  person  ultimately 
liable  for  the  two  debts,  that  is,  there  must  be  one  debtor  and  two 
creditors. 

The  principles  upon  which  a Court  of  Equity  will  apply 
the  doctrine  of  marshalling  are  very  fully  discussed  by  Lord 
Eldon  in  the  leading  case,  of  Aldrich  v.  Cooper  (1803),  8 Ves. 
382,  1 W.  & T.  L.C.  36.  The  right  to  marshal  securities  is  an 
equitable  one  intended  to  prevent  a creditor  who  can  resort  to 
two  funds  from  defeating  another  creditor  who  can  resort  to  only 
one  of  them.  Fundamentally  the  doctrine  is  applied  for  the 
purpose  of  regulating  the  rights  of  the  two  creditors  inter  se, 
though  in  so  regulating  their  rights  the  Court  will  never  inter- 
fere with  the  paramount  claim  of  the  superidr  creditor  to  pursue 
his  remedy  against  either  fund,  but  says  that  if  he  resorts  to  the 
fund  to  which  the  other  creditor  can  alone  resort,  then  the  other 
creditor  shall  not  be  allowed  to  suffer.  That  is  the  principle  and 
the  sole  principle  which  runs  throughout  Lord  Eldon’s  judgment,. 
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and  it  is  always  applicable  unless  some  other  equity  intervenes  to 
render  its  application  inequitable.  It  would  be  inequitable  to 
permit  the  securities  to  be  marshalled  if  in  the  result  one  who  was 
not  under  any  obhgation  to  pay  both  debts  should  suffer.  But, 
where  the  owner  of  the  equity  of  redemption  in  both  funds  is  the  one 
who  ought  ultimately  to  pay  both  debts,  there  is  clearly  a case  for 
marshalling. 

It  is  obvious  in  the  present  case  that,  if  the  Court  were  adrhinis- 
tering  both  parcels  and  were  distributing  the  proceeds  among  the 
plaintiffs,  the  Canada  Permanent  Mortgage  Corporation,  Jeremiah 
McAsey  and  Frank  McAsey,  the  securities  would  be  marshalled 
in  favour  of  the  plaintiffs  as  against  both  Frank  and  Jeremiah,  and 
I cannot  see  that  the  fact  that  Frank  McAsey  is  not  a party  to  the 
present  proceedings,  or  that  the  plaintiffs  have  not  become  sub- 
rogated to  his  right  to  a personal  judgment  as  against  Jeremiah, 
should  affect  the  application  of  the  doctrine. 

For  these  reasons,  I am  of  the  opinion  that  the  plaintiffs  are 
entitled  to  a judgment  declaring  that,  subject  to  the  mortgage 
of  the  Canada  Permanent  Mortgage  Corporation  for  the  balance 
due  them  for  principal  and  interest  and  costs,  the  plaintiffs  have  a 
charge  upon  the  west  half  of  lot  14  for  the  balance  due  them  for 
principal  and  interest,  and  their  costs  of  this  action. 

The  defendant  Jeremiah  McAsey  should  pay  the  costs  both  of 
the  plaintiffs  and  of  the  defendant  corporation,  such  costs  to  be 
included  in  the  amounts  for  which  they  hold  charges  upon  the 
lands,  those  of  the  corporation  ranking,  of  course,  ahead  of  the 
whole  charge  of  the  plaintiffs. 
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[LATCHFORD,  J.] 

Kendrick  v.  Dominion  Bank  and  Bownas. 


Gift — Cheque  Drawn  by  Customer  on  Savings-bank  Account  for  Full  Amount 
to  Credit  of  Drawer — Delivery  of  Pass-book  with  Cheque — Presentation 
for  Payment  after  Death  of  Drawer — Bank  not  Notified  of  Death — Revo- 
cation of  Authority  of  Bank  to  Pay  Cheque — Bills  of  Exchange  Act,  sec. 
167 — Donatio  Mortis  Causa. 

It  is  not  the  death  of  the  customer,  but  notice  of  his  death,  that  operates 
as  a revocation  of  the  authority  of  the  bank  to  pay  the  customer’s  cheque: 
Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  sec.  167. 

Where  a man  on  his  death-bed  gave  to  a friend  a cheque  for  the  whole  amount 
to  his  credit  in  a savings-bank  account  and  also  the  bank  pass-book,  which 
were  presented  to  the  bank  by  the  payee  after  the  death  of  the  drawer, 
the  bank  having  no  notice  of  the  death,  it  was  held,  that  the  handing  over 
of  the  cheque  and  the  book  constituted  a good  donatio  mortis  causa. 
McLellan  v.  McLellan  (191 1)>  ^3  O.L.R.  654,  25  O.L.R.  214,  explained  and 
distinguished. 

Brown  v.  Toronto  General  Trusts  Corporation  (1902),  32  O.R.  319,  and  In 
re  Lee,  Treasury  Solicitor  v.  Parrott,  [1918]  2 Ch.  320,-  followed. 

Action  by  Rosalie  G.  Kendrick,  administratrix  of  the  estate 
of  Edward  Charles  Kendrick,  deceased,  against  the  Dominion 
Bank  and  Irene  Bownas  to  recover  $803.20,  deposited  by  the 
intestate  in  the  bank  to  his  own  credit,  and  withdrawn  upon 
a cheque  in  favour  of  the  defendant  Bownas,  signed  by  the  intes- 
tate, but  not  presented  or  paid  until  after  his  death. 

The  action  was  tried  by  Latchford,  J.,  without  a jury,  at  a 
Toronto  sittings. 

R.  B.  Henderson,  for  the  plaintiff. 

W.  B.  Milliken,  for  the  defendants  the  Dominion  Bank. 

G.  W,  Holmes,  for  the  defendant  Bownas. 


April  16.  Latchford,  J.: — As  the  cheque  in  question  in 
this  action  was  shewn  to  have  been  paid  by  the  Dominion  Bank 
without  notice  or  knowledge  that  the  drawer  was  dead,  the  action, 
as  against  the  bank,  was  dismissed  at  the  trial  on  the  close  of  the 
plaintiff’s  case.  It  then  proceeded  against  Mrs.  Bownas  alone. 

The  gift  cannot  be  supported  as  inter  vivos  but  only  mortis 
causa.  It  was  not  intended  to  be  absolute  except  in  the  event 
of  the  donor’s  death. 

On  the  day  previous  to  Kendrick’s  death,  while  he  was  ill 
of  pneumonia  in  Wellesley  Hospital,  he  directed  Mrs.  Bownas, 
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who  had  been  a friend  of  his  for  years,  to  go  to  his  house,  96 
John  street,  to  open  his  trunk  with  a-  key  which  he  gave  her, 
and  to  take  from  the  trunk  his  pass-book  in  the  savings  department 
of  the  city-hall  branch  of  the  Dominion  Bank,  and  other  docu- 
ments to  which  it  is  unnecessary  to  refer. 

IVIrs.  Bownas  went  to  Kendrick’s  house  and  found  the  trunk 
and  the  pass-book.  In  further  compliance  with  Kendrick’s 
instructions,  she  took  the  pass-book  to  the  bank,  had  a balance 
struck  shewing  the  exact  sum  at  Kendrick’s  credit,  which  was 
S803.20,  and  ascertained  how  that  balance  might  be  transferred 
to  her.  She  was  told  that  all  that  was  required  was  the  production 
of  a cheque  for  the  amount,  signed  by  the  depositor,  and.  the 
dehvery  to  the  bank  of  the  pass-book  on  presentation  of  the 
cheque. 

. On  her  return  to  the  hospital,  she  delivered  the  pass-book 
to  Kendrick,  who  thereupon  signed  a cheque  payable  to  the  order 
of  Mrs.  Bownas  for  the  full  sum  at  his  credit,  and  gave  her  back 
the  pass-book  at  the  same  time,  perfecting  as  far  as  was  possible 
other  gifts  not  in  question  in  this  action. 

Mrs.  Bownas  could  have  presented  the  cheque  and  pass- 
book at  the  bank  during  office  hours  on  the  day  on  which  she 
received  them;  but,  as  Kendrick  was  very  ill,  she  decided  to  stay 
with  him  at  the  hospital,  and  remained  there  until  he  died  on 
the  following  morning. 

When,  after  Kendrick’s  death,  the  cheque  with  the  pass-book 
was  first  presented  for  payment,  the  bank  was  in  doubt  as  to  the 
signature,  and  made  some  objection  to  honouring  the  cheque. 
Mrs.  Bownas  then  took  the  cheque  and  bank-book  to  her  solicitor, 
Mr.  Haverson,  who  deposited  the  cheque  with  the  pass-book 
in  his  own  bank  for  collection.  Later  he  was  asked  to  guarantee 
and  did  guarantee  the  signature  of  the  maker  and  identified  or 
guaranteed  the  signature  of  the  payee.  The  pass-book,  as  was 
necessary,  was  in  due  course  delivered  to  the  Dominion  Bank, 
and  the  proceeds  of  the  cheque,  collected  through  Mr.  Haverson’s 
bank,  were  placed  to  his  credit,  and  have  so  remained  pending 
the  result  of  the  present  action. 

The  signature  to  the  cheque  is  undoubtedly  the  signature 
of  Kendrick,  and  I find  that  he  gave  Mrs.  Bownas  the  cheque 
and  bank-book  when  fully  competent  to  transact  business  and 
without  being  subject  to  any  undue  influence. 
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The  question  for  determination  is:  Can  the  claim  of  Mrs. 

Bownas  to  the  S803.20  be  sustained  as  arising  from  a donatio 
mortis  causa  f 

Little,  if  anything,  has  been  added — httle,  indeed,  can  be 
added — to  the  statement  of  the  law  on  donationes  mortis  causa 
made  by  the  late  Chancellor  Boyd  in  McLellan  v.  McLellan 
(1911),  23  O.L.R.  654  (affirmed  (1911)  25  O.L.R.  214).  All 
the  important  cases  up  to  that  time  are  there  reviewed. 

The  law  is  stated  to  be  ^‘well-settled  that  the  dehvery  of 
the  donor’s  cheque  on  his  banker,  which  is  not  presented  before 
the  donor’s  death,  is  not  a good  donatio  mortis  causa.'”  The 
reason  assigned  is  that  “the  death  is  a revocation  of  the  authority 
to  pay:”  p.  659,  and  'per  Chitty,  J.,  in  Clement  v.  Cheesman  (1884), 
27  Ch.D.  631.  I venture,  however,  to  think  the  proposition 
that  death  is  a revocation  of  the  authority  to  pay /is  not  quite 
accurate. 

By  the  Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  sec.  165, 
a cheque  is  defined  to  be  “a  bill  of  exchange  drawn  on  a bank, 
payable  on  demand.”  By  sec.  167,  “the  duty  and  authority  of 
a bank  to  pay  a cheque  drawn  on  it  by  its  customer  are  determined 

by  — 

“(a)  countermand  of  payment; 

“(6)  notice  of  the  customer’s  death.” 

It  therefore  appears  that  it  is  not  the  death  of  the  customer, 
but  notice  of  his  death,  that  operates  as  a revocation  of  the  “auth- 
ority” of  the  bank  to  pay. 

In  the  McLellan  case  (p.  659)  the  learned  Chancellor  observes :- 

“There  may  be  special  circumstances  which  will  satisfy  the 
Court  that,  though  payment  was  not  actually  made  before  death, 
there  was  no  revocation  contemplated  even  if  death  did  intervene; 
and  of  this  an  example  may  be  found  in  Bouts  v.  Ellis  (1853)., 
17  Beav.  121,  as  decided  in  appeal  in  4 DeG.  M.  & G.  243.” 
He  adds,  “But  this  contest  is  barren  of  any  such  evidence.” 

The  cheque  given  in  the  McLellan  case  was  for  part  only 
of  the  amount  to  the  credit  of  the  donor.  When  the  intention 
manifested,  says  the  Chancellor  (p.  662),  “is  to  give  not  the  whole 
sum  deposited,  but  only  a part,  and  that  part  is  indicated  by 
some  lesser  sum  expressed  in  a cheque  on  the  banker,  signed  by 
the  donor,”  a question  is  presented  different  from  the  gift  of 
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a banker’s  deposit-note  or  pass-book  with  the  intention  of  giving  to 
the  donee  the  whole  sum  secured  by  it.  Such  a gift  is  a vahd 
donatio. 

Among  the  authorities  cited  is  Brown  v.  Toronto  General 
Trusts  Corporation  (1900),  32  O.R.  319,  where  the  dehvery  of 
a pass-book  similar  in  all  respects  to  that  given  by  Kendrick 
to  Mrs.  Bownas  was  held  to  be  a good  donation  causa  mortis; 
even  though  not  supplemented,  as  here,  by  a cheque. 

Kendrick’s  intention  was  to  give  the  whole  sum  standing  to 
his  credit  to  Mrs.  Bownas  so  that  it  might  be  hers  if  he  died  and 
be  returned  to  him  if  he  recovered.  The  full  amount  did  pass 
to  her  solicitor  when  the  cheque  and  bank-book  were  presented 
through  his  bankers;  and  the  authority  to  the  bank  to  pay  was 
not  at  an  end  until  after  payment  had  been  made. 

In  the  recent  case  of  In  re  Lee,  Treasury  Solicitor  v.  Parrott, 
[1918]  2 Ch  320,  an  ‘‘Exchequer  Bond  Deposit  Book”  issued 
by  the  Post  Office  was  handed  the  defendant  by  way  of  a donatio 
mortis  causa.  The  book  and  a certificate  written  in  it  entitled 
the  registered  holder  (the  donor)  to  delivery  of  a bond  for  £100 
on  demand  and  surrender  of  the  book;  but  until  demand  and 
surrender  the  bond  did  not  come  into  physical  existence,  though 
the  interest  was  regularly  paid.  The  delivery  of  the  book  was 
held  to  be  a good  donatio  mortis  causa  of  the  right  of  the  owner 
to  the  Exchequer  bond.  ^ 

I think  there  is  much  in  the  present  case  to  differentiate 
it  from  McLellan  v.  McLellan,  and  that  what  was  done  constit- 
uted a good  donatio  mortis  causd.  The  claim  against  Mrs.  Bownas, 
like  that  against  the  bank,  fails,  and  it  is  dismissed  with  costs. 
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[MIDDLETON,  J.] 

Parlov  V.  Lozina  and  Raolovich. 

Negligence — Collision  of  Motor  Vehicle  with  Street  Car — Injury  to  Passenger 
in  Motor  Vehicle — Non-paying  Guest  of  Driver — Want  of  Ordinary  and 
Reasonable  Care — ■Vehicle  Driven  by  one  of  the  two  Co-owners — Liability 
of  both — Motor  Vehicles  Act. 

A motor  vehicle  owned  by  the  two  defendants  was  being  driven  by  one  of 
them,  L.,  the  other  not  being  in  the  vehicle.  L.,  owing  to  inexperience 
and  lack  of  skill,  negligently  drove  the  vehicle  in  front  of  an  approaching 
street  car.  In  the  collision  which  followed,  the  plaintiff,  who  was  a passenger 
in  the  car,  as  a guest  of  L.,  and  not  for  hire  or  reward,  was  injured: — 
Held,  that  the  plaintiff,  though  not  a passenger  for  hire,  could  maintain  an 
action  for  damages  for  his  injuries,  want  of  ordinary  and  reasonable  care 
on  the  part  of  L.  being  shewn. 

Lygo  V.  Newbold  (1854),  9 Ex.  302,  Harris  v.  Perry  & Co.,  [1903]  2 K.B. 

219,  and  Karavias  v.  Callinicos,  [1917]  W.N.  323,  followed. 

Held,  also,  that  the  other  defendant,  as  co-owner  of  the  motor  vehicle,  was 
liable,  as  well  as  L.,  by  reason  of  the  provisions  of  the  Motor  Vehicles 
Act. 

An  action  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  while  being  driven  by  the  defendant  Lozina  in  a motor 
vehicle  owned  by  the  two  defendants. 


April  9.  The  action  was  tried  by  Middleton,  J.,  without 
a jury,  at  Sault  Ste.  Marie. 

U.  McFadden,  for  the  plaintiff. 

J.  A.  Macinnis,  for  the  defendants. 


April  16.  Middleton,  J.: — The  defendants,  at  the  time  of  the 
accident  giving  rise  to  this  action,  were  the  owners  of  a motor 
car.  On  the  5th  May,  1917,  while  the  car  was  being  operated 
by  Lozina,  he  received  as  passengers  in  the  car  the  plaintiff  and 
several  of  his  companions.  It  is  contended  that  they  were  carried 
for  hire,  but  I find  against  the  plaintiff’s  contention  on  this  point. 
They  were,  I think,  guests  of  Lozina. 

The  car  was  driven  by  Lozina  down  East  street,  and  turned 
into  Queen  street,  where  a line  of  street  railway  is  operated. 
Lozina,  owing  to  inexperience  and  lack  of  skill,  neghgently  drove 
his  vehicle  in  front  of  an  approaching  street  car,  without  looking 
to  see  that  his  way  was  clear.  In  the  collision  which  followed, 
one  of  the  passengers  was  killed  and  Parlov  was  seriously  hurt. 

Accepting  the  story  as  told  by  Lozina  himself,  I have  no 
hesitation  in  finding  that  his  negligence  was  the  proximate  cause 
of  the  injury  to  the  plaintiff. 
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The  main  contention  on  the  part  of  the  defendants  was  that 
the  plaintiff  could  not  maintain  this  action  unless  he  was  a passen- 
ger for  hire,  and  that  he  had  no  greater  right  than  a mere  licensee. 
This  contention  is,  I think,  disposed  of  adversely  to  the  defend- 
ants’ contention,  by  two  decisions  of  the  Court  of  Appeal  in 
England — Harris  v.  Perry  & Co.,  [1903]  2 K.B.  219,  and  Karavias 
V.  CalUnicos,  [1917]  W.N.  323.  In  the  latter  case  Lord  Justice 
Bankes  states  the  law  thus: — 

‘‘As  to  the  standard  of  duty  which  the  defendant  owed  to 
the  plaintiff,  when  he  took  him  out  for  a drive  in  his  motor  car 
gratuitously,  the  law  was  settled  by  the  case  of  Harris  v.  Perry 
& Co.,  so  far  as  this  Court  was  concerned.  That  case  laid  down 
the  rule  that  when  a person  took  another  gratuitously  for  a drive, 
the  person  who  drove  was  under  a duty  to  drive  the  vehicle  with 
ordinary  and  reasonable  care.” 

This  is  no  new  law,  for  it  was  said  by  Parke,  B.,  in  Lygo  v. 
Newbold  (1854),  9 Ex.  ^302,  305:— 

“A  person  who  undertakes  to  provide  for  the  conveyance  of 
another,  although  he  does  so  gratuitously,  is  bound  to  exercise 
due  and  reasonable  care.” 

My  finding  as  to  the  conduct  of  Lozina  is  that  he  did  not, 
having  regard  to  all  the  circumstances  of  the  case,  exercise  due 
and  reasonable  care. 

The  injuries  which  the  plaintiff  suffered  were  severe.  My 
inclination  is  to  give  the  smallest  amount  that  I can,  having  regard 
to  the  evidence,  and  his  out-of-pocket  expenses  are  approxi- 
mately S500,  and  he  may  be  said  to  have  been  practically  disabled 
for  six  months,  and  he  has  suffered  much  pain,  and  is,  I think, 
not  yet  fully  efficient.  I cannot  see,  under  all  the  circumstances, 
how  I can  assess  the  damages  at  less  than  SI, 500. 

I realise  fully  that  an  action  brought  against  the  owner  of 
an  automobile  who  is  entertaining  his  friends  gratuitously  does 
not  commend  itself  to  one  and  bears  rather  hardly  upon  the 
co-owner  of  the  car,  but  it  is  admitted  that  the  provisions  of 
the  Motor  Vehicles  Act*  leave  no  way  of  escape  for  him,  when 
once  the  other  owner  is  liable. 

' Judgment  for  the  plaintiff’  for  $1,500  and  costs. 


Middleton,  J. 

1920 

Parlov 

V. 

Lozina 

AND 

Raolovich. 


*See  S8C.  19  of  R.S.O.  1914,  ch.  207. 


378 

1920 
April  16. 


ONTARIO  LAW  REPORTS.  [voL. 


fIN  CHAMBERS.] 
Rex  V.  Kozak. 


Ontario  Temperance  Act — Magistrate's  Conviction  for  Offence  against  sec. 
41 — Having  Intoxicating  Liquor  in  Place  other  than  Private  Dwelling 
House- — Defendant  Carrying  Liquor  from  Place  out  of  Ontario  to  his  own 
Dwelling  House  in  Ontario — Sec.  4^  of  Act — Magistrate  Shewn  to  have 
Acted  upon  Erroneous  View  of  Law — Conviction  Quashed. 

The  defendant  was  convicted  by  a Police  Magistrate  of  the  offence  of  unlaw- 
fully |having  in  his  possession  intoxicating  liquor  in  a place  other  than 
a private  dwelling  house,  contrary  to  the  provisions  of  the  Ontario  Temper- 
ance Act  (sec.  41).  The  defendant  lived  in  Wipdsor,  Ontario;  he  had  been 
in  Montreal,  in  the  Province  of  Quebec,  and  had  brought  back  with  him, 
in  two  suit-cases,  eight  gallons  of  whisky.  When  he  arrived  at  the  Windsor 
railway-station,  detectives  searched  his  suit-cases,  found  the  whisky, 
and  brought  him  before  the  magistrate.  He  sought  to  shew  that  the 
whisky  was  being  taken  by  him  to  his  private  dwelling  house  for  his  personal 
use.  The  magistrate  refused  to  receive  the  evidence,  stating  that  the 
possession  of  the  whisky  shewed  the  offence,  and  the  accused  could  not 
act  as  his  own  carrier ; — • 

Held,  that  the  defendant  was,  upon  the  evidence,  taking  the  whisky  from  a 
place  out  of  Ontario  to  a place  where  the  liquor  lawfully  might  be  within 
Ontario — sec.  43  of  the  Act — and  no  offence  was  disclosed. 

The  case  was  different  from  one  where  there  is  nothing  to  shew  the  opinion 
entertained  by  the  magistrate,  and  where  the  conviction  is  sustained  upon 
the  ground  that  the  statutory  presumption  (sec.  88)  has  not  been  rebutted. 
The  conviction  was  bad  because  the  magistrate  thought  that  to  be  an 
offence  which  was  not  forbidden  by  the  law. 

The  defendant  was  charged  before  the  Police  Magistrate 
for  the  City  of  Windsor  with  an  offence  against  sec.  41  of  the 
Ontario  Temperance  Act,  6 Geo.  V.  ch.  50. 

Evidence  was  taken  before  the  Police  Magistrate  on  the 
17th  February,  1920.  The  magistrate’s  notes  of  the  testimony 
of  the  witnesses  were  as  follows : — ■ 

Robert  W.  Blair,  sworn,  states  (examined  by  Mr.  Rodd  for 
the  prosecutor) : — 

^‘Myself  and  detective  MacNab  went  to  the  Grand  Trunk 
depot  last  Sunday  evening  around  six  o’clock.  We  noticed  the 
accused  got  off  the  train  with  the  two  grips  (produced).  He  laid 
the  grips  down  and  went  to  the  lavatory.  We  went  away  and 
followed  another  man,  followed  him  to  the  corner  of  Sandwich 
street  and  Ouellette  avenue,  looked  in  his  grip  but  found  nothing 
but  clothing  in  it,  so  we  returned  to  the  station,  and  the  accused 
was  still  in  the  waiting  room  with  the  two  grips.  I told  him  we 
were  officers  and  produced  my  badge.  He  did  not  seem  to  under- 
stand. I then  asked  him  to  let  us  look  into  the  grips,  and  he 
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said  it  wasn’t  any  use,  for  there  was  liquor  in  them.  We  then 
placed  him  under  arrest  and  brought  him  to  the  station.”  Rex 

Mr.  W.  D.  Roach,  counsel  for  the  defence  (on  behalf  of  the  Kozak. 


accused),  admitted  that  the  suit-case  contained  liquor. 

Blair,  cross-examined : — 

'‘When  I first  saw  the  accused  he  got  off  the  train  with  the 
grips,  went  into  the  waiting  room,  laid  the  grips  down  and  went 
into  the  lavatory.  We  then  went  to  Sandwich  and  Ouellette 
streets,  came  back  and  found  the  accused  with  the  grips  under 
the  seat.  We  were  away  about  ten  minutes.  He  admitted 
haHng  whisky.” 

Duncan  MacNab,  sworn,  states  (examined  by  Mr.  Rodd) : 
"I  corroborate  the  evidence  of  P.C.  Blair.” 

Cross-examined:  "I  was  there  when  officer  Blair  asked  him 

what  was  in  the  grips  and  he  said  ^ whisky.’  ’,’ 

Joe  Kozak,  the  defendant,  sworn: — ■ 

"Live  at  111  Marion  avenue,  went  to  Montreal  to  see  my 
friend  go  to  the  old  country.  He  lived  in  Montreal  and  married 
my  sister.  I was. there  one  week.  Had  received  circulars  before 
I went  to  Montreak  Man  in  store  told  me  I could  take  it  myself. 
Went  in  to  buy  some.  I told  them  I lived  in  Windsor;  the  liquor 
is  for  myself.” 

The  magistrate  found  the  defendant  guilty. 

The  conviction  as  drawn  up,  was  as  follows: — 

"Be  it  remembered  that  on  the  17th  day  of'February,  1920, 
at  the  city  of  Windsor  . . . Joe  Kozak  is  convicted  before 

the  undersigned.  Police  Magistrate  in  and  for  the  City  of  Windsor 
. . . for  that  he,  the  said  Joe  Kozak,  at  the  said  city  of  Wind- 

sor . . . on  the  15th  day  of  February  instant,  did  unlaw- 
fully have  in  his  possession  liquor  in  a place  other  than  a private 
dwelhng  house,  contrary  to  the  provisions  of  the  Ontario  Temper- 
ance Act.  ...  I adjudge  the  said  Joe  Kozak  for  his  said 
offence  to  forfeit  and  pay  the  sum  of  $500,  to  be  paid  and  applied 
according  to  law;  and  to  pay  R.  F.  Cade,  sergeant  of  police, 
the  complainant,  the  sum  of  $18.50  for  his  costs  in  this  behalf. 
And  if  the  said  several  sums  be  not  paid  on  or  before  the  17th 
day  of  February,  1920,  I adjudge  the  said  Joe  Kozak  to  be  im- 
prisoned in  the  Ontario  Reformatory,  in  the  Province  of  Ontario, 
Burwash,  . . . and  kept  at  hard  labour  for  the  space  of 
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six  months,  unless  the  said  several  sums  and  all  costs  and  charges 
of  conveying  the  said  Joe  Kozak  to  the  said  Ontario  Reformatory 
shall  be  sooner  paid.” 

The  defendant  moved  to  quash  the  conviction  on  the  following 
grounds : — 

(a)  .That  there  was  uncontradicted  and  conclusive  evidence 
that  the  liquor  found  in  the  possession  of  the  defendant  was 
lawfully  in  his  possession. 

(b)  That  the  magistrate  erred  in  his  interpretation  of  sec. 
41  of  the  Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch.  50. 

(c)  That  the  magistrate  wrongfully  rejected  and  refused  to 
hear  evidence  as  to  the  character  of  the  defendant’s  residence, 
to  which  residence  the  defendant  deposed  that  he  was  conveying 
the  said  hquor. 

(d)  And  upon  other  grounds  appearing  on  the  face  of  the 
said  proceedings  and  from  the  affidavits  and  papers  filed. 

In  support  of  the  application  the  affidavit  of  W.  D.  Roach 
was  filed.  It  was  as  follows: — 

1 . That  I am  a practising  solicitor  at  the  city  of  Wind- 
sor .... 

2.  That  on  the  17th  day  of  February,  I appeared  before 
Alfred  Miers,  Police  Magistrate . for  the  City  of  Windsor,  as 
counsel  for  the  above-named  defendant. 

3.  When  the  defendant  was  giving  evidence,  in  addition 
to  stating  that  he  lived  at  111  Marion  avenue,  and  that  the  liquor 
was  for  himself,  he  stated  that  he  was  bringing  it  to"  his  private 
residence  at  111  Marion  avenue.  The  magistrate’s  notes  of 
the  evidence  do  not  shew  this  evidence  as  having  been  given  in 
this  particular  manner.  Then  I proceeded  to  inquire  from  the 
defendant  as  to  the  nature  of  his  residence,  intending  thereby 
to  establish  that  his  residence  was  a private  dwelling  within  the 
meaning  of  such  phrase  under  the  Ontario  Temperance  Act. 
The  presiding  magistrate  refused  to  admit  such  evidence,  stating 
as  his  reason  therefor  that  it  was  irrelevant. 

‘‘4.  When  the  defendant  had  given  his  evidence  in  chief, 
nei  her  the  prosecutor  nor  the  magistrate  asked  him  any  questions, 
and  the  magistrate  immediately  convicted  the  defendant.  I 
then  asked  the  magistrate  the  reasons  for  his  convicting  the  defend- 
ant, and  he  stated  that  his  finding  was  that  the  defendant  had 
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the  liquor  in  a place  other  than  a private  dwelling  house.  I 
contended  that  the  defendant  was  simply  acting  as  his  own  carrier 
— and  I used  those  words — bringing  liquor  from  a place  outside 
of  Ontario  to  a place  where  he  could  lawfully  receive  and  keep 
the  same  in  Ontario,  but  the  magistrate  held  and  used  words 
equivalent  to  the  following,  That  the  defendant  could  not,  in 
such  circumstances,  act  as  his  own  carrier.’  I then  referred  the 
magistrate  to  the  statement  of  the  law  in  Rex  v.  Leduc  (1918), 
43  O.L.R.  290,  pointing  out  that  the  suspicious  circumstances 
in  that  case  which  prevented  the  defendant  therein  from  satisfying 
the  onus  which  was  placed  upon  him  of  establishing  that  he  was 
not  keeping  the  liquor  elsewhere  than  in  his  private  dwelling, 
and  no  other  suspicious  circumstances,  were  found  in  the  case 
being  tried  by  him,  and  the  magistrate  replied  that,  with  great 
respect  to  the  opinion  of  the  Honourable  Mr.  Justice  Hasten 
who  heard  the  motion  in  the  Ledwc  case,  he  did  not  agree  with 
him. 

“5.  I then  stated  to  the  magistrate  that  in  all  probability 
I would  move  to  quash  his  conviction;  and,  in  order  that  the  record 
of  the  conviction  might  shew  the  magistrate’s  reasons  therefor, 
I requested  him  to  include  his  reasons  in  the  conviction,  which 
he  refused  to  do,  and  gave  his  conviction  without  embracing 
in  it  the  reasons  which  he  verbally  stated  to  me. 

“6.  The  hquor  was  contained  in  cans  in  two  suit-cases. 
Each  can  was  separately  wrapped,  and  each  container  so  sealed 
and  corked  that,  when  it  was  exhibited  in  the  court-room,  con- 
siderable difficulty  was  experienced  in  opening  the  can  to  discover 
what  the  contents  were,  and  a knife  was  used  by  one  of  the  police 
constables  in  the  court-room  to  open  the  container.  None  of 
the  cans  of  liquor  had  been  opened,  and  they  shewed  no  evidence 
of  any  attempt  at  any  time  having  been  made  to  open  any  of  the 
cans. 

“7..  On  the  evidence  given,  I believe  that  the  defendant 
is  not  guilty  of  the  offence  charged.” 

In  answer,  an  affidavit  of  Alfred  Miers,  Pohce  Magistrate 
for  the  City  of  Windsor,  was  filed.  It  was  as  follows: — 

“1.  I did  not  refuse  to  admit  evidence  by  the  defendant 
that  he  was  bringing  the  liquor  to  his  alleged  private  residence, 
28 — 47  o.L.K.  . 
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I merely  suggested  that  such  evidence  was  unnecessary,  in  view 
of  other  evidence  which  had  been  adduced  in  the  case.  The 
solicitor  for  the  defendant  acceded  to  my  view,  and  did  not  ask 
further  to  put  in  said  evidence. 

‘‘2.  With  regard  to  paragraph  3 of  the  affidavit  of  W.  D. 
Roach  filed  herein,  the  deposition  of  the  defendant  was  read  over 
to  the  defendant,  who  signed  the  same,  and  at  that  time  no 
objection  whatever  was  taken  to  the  fact  that  it  did  not  contain  the 
statement,  if  such  statement  were  made,  that  he,  the  defendant, 
was  bringing  the  liquor  to  his  private  residence. 

“3.  Upon  the  evidence  I found  that  the  defendant  had  liquor 
in  his  possession  in  a place  other  than  in  the  private  dwelling 
house  in  which  he  resided. 

‘‘4.  The  evidence  given  upon  the  defendant’s  behalf  did  not 
clearly  establish  that  he  did  not  commit  the  offence  with  which 
he  was  charged,  as  required  by  sections  85  to  88  of  the  Ontario 
Temperance  Act. 

‘‘5.  Evidence  was  adduced  that  the-  defendant  carried  the 
liquor  in  question,  eight  gallons  in  quantity,  in  two  black  oil- 
cloth suit-cases,  each  of  which  appeared  specially  designed  to 
accommodate  four  one-gallon  containers  of  liquor,  and  nothing 
else;  that  the  defendant  made  no  attempt  to  proceed  drectly 
to  his  residence,  but  continued,  after  the  arrival  of  his  train, 
to  loiter  about  the  Grand  Trunk  Railway  depot  at  Windsor 
until  taken  into  custody;  that,  at  the  time  of  his  arrest,  he  did 
not  state  to  the  officers  that  he  was  proceeding  to  his  private 
residence;  that  he  declared  he  had  gone  down  to  Montreal  merely 
to  bid  farewell  to  a compatriot  who  was  leaving  for  Europe; 
and  that  the  said  suit-cases  and  containers  were  unlabelled, 
and  designed  to  conceal  the  fact  that  they  contained  liquor; 
all  of  which  evidence  tended  to  raise  against  the  defendant  a 
very  strong  case  of  suspicion. 

Because  I was  not  satisfied  upon  the  evidence  that  the 
presumption  against  the  defendant  hajd  been  rebutted,  and  the 
evidence  of  his  having  liquor  in  his  possession  being  undisputed, 
I therefore  found  the  defendant  guilty  of  a breach  of  section  41 
of  the  Ontario  Temperance  Act,  and,  upon  the  evidence  adduced 
in  the  case,  I believe  that  the  defendant  is  guilty  of  the  offence 
charged.” 
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April  16.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers.  ' . ^ 

T.  J.  Agar,  for  the  defendant.  Rex 

F.  P.  Brennan,  for  the  magistrate.  Kozak. 


April  16.  Middleton,  J.: — ^Motion  to  quash  the  conviction  of 
the  accused  by  the  Police  Magistrate  at  Windsor  ‘Tor  that  he, 
the  said  Joe  Kozak,  ...  on  the  15th  day  of  February 
instant,  did  unlawfully  have  in  his  possession  liquor  in  a place 
other  than  a private  dv/elling  house,  contrary  to  the  provisions 
of  the  Ontario  Temperance  Act.” 

The  accused  had  been  to  Alontreal,  and  was  returning  with 
liquor  in  his  “grip”  to  his  residence  in  Windsor.  At  Windsor 
station  he  was  arrested,  and  on  trial  convicted  and  fined  S500. 
He  sought  to  shew  that  this  liquor  was  being  taken  by  him  to 
his  private  residence  for  his  personal  use,  and  to  argue  that  this 
was  not  an  infraction  of  the  law.  The  magistrate  refused  to  allow 
this,  stating  that  the  possession  of  the  liquor  shewed  the  offence, 
and  the  accused  could  not  act  as  his  own  carrier.  This  is  shewn 
by  the  counsel  who  defended — ’who  has  made  an  affidavit.  The 
magistrate  has  made  an  affidavit  in  answer,  but  does  not  deny 
this — he  says  that  the  “evidence  tended  to  raise  against  the  defend- 
ant a very  strong  case  of  suspicion.” 

Under  sec.  43,  nothing  in  the  statute  “shall  prevent  common 
carriers  or  other  persons  from  carrying  or  conveying  liquor  from 
a place  outside  Ontario  to  a place  where  the  same  may  be  law- 
fully received  and  lawfully  kept  in  Ontario.”  It  is  not  right 
to  say  that  the  accused  was  his  own  carrier — he  was,  upon  the 
evidence,  taking  the  liquor  from  a place  out  of  Ontario  to  a place 
where  the  liquor  lawfully  might  be,  within  Ontario — ^his  own 
residence — ^unless  his  intention  was  to  keep  for  sale,  Avhich  is 
not  suggested  in  the  evidence. 

This  case  differs  from  others  where  there  is  no  evidence  as 
to  the  view  entertained  by  the  magistrate,  and  where  the  conviction 
has  to  be  sustained  upon  the  theory  that  the  statutory  presump- 
tion (sec.  88)  has  not  been  rebutted.  Here  the  conviction  is  bad 
because  the  magistrate  thought  that  to  be  an  offence  which  is  not 
forbidden  by  the  law. 

The  conviction  must  be  quashed;  no  costs;  order  for  pro- 
tection. 
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Rex  V.  Hagen. 


Ontario  Temperance  Act — Magistrate's  Conviction  for  Offences  against  secs. 
40  and  41 — Separate  Offences- — Sec.  98 — Evidence — Presence  of  Intoxicating 
Liquor  in  Dwelling  House — Primd  Facie  Proof  of  Guilt — Sec.  88 — Finding 
of  Magistrate — Review  on  Motion  to  Quash — Sale  or  Exposure  for  Sale — 
Seizure  of  Liquor  in  Transit — Confiscation — Effect  of — Sec.  70 — Conviction 
of  Another  for  same  Offences — Bar — -Sec.  84  {Amended  by  7 Geo.  V.  ch. 
60,  sec.  30). 

On  the  night  of  the  20th  February,  1920,  W.  called  at  the  private  dwelling 
house  of  the  defendant,  removed  therefrom  a quantity  of  intoxicating 
liquor,  placed  it  on  a sleigh,  of  which  U.  was  the  driver,  and  drove  away 
with  it.  Shortly  afterwards,  the  liquor  was  seized  by  the  License  Inspector, 
and  the  seizure  was  followed  by  a search  of  the  defendant’s  house,  in  which  a 
quantity  of  intoxicating  liquor  was  found.  The  defendant  was  charged 
before  a magistrate  with  having  unlawfully  violated  secs.  40  and  41  of  the 
Ontario  Temperance  Act'.  After  evidence  of  the  seizure  of  the  liquor  upon 
the  sleigh  and  of  the  finding  of  liquor  in  the  defendant’s  house  had  been 
given,  the  defendant  swore  that  he  was  absent  from  his  house  on  the  night 
when  W.  took  the  liquor,  and  that  it  was  not  taken  with  his  (the  defendant’s) 
consent;  he  admitted  having  got  25  cases  of  liquor  on  the  3rd  February, 
1920,  and  that  there  were  still  7 cases  left  in  his  cellar.  He  was  convicted 
for  that  he  did,  in  contravention  of  sec.  40,  ‘‘expose  or  indirectly  barter  or 
sell  liquor,”  and  did,  in  contravention  of  sec.  41,  “have  by  one  U.,  his  clerk, 
servant  or  agent,  liquor  in  other  than  his  private  dwelling  in  which  he  resides, 
namely,  in  a sleigh  on  the  public  highway:” — 

Held,  that  a conviction  for  two  separate  offences  is  warranted  by  sec.  98. 

(2)  That  the  presence  of  liquor  in  the  defendant’s  dwelling  house  constituted 
primd  facie  evidence  of  guilt  (sec.  88) ; there  was,  therefore,  evidence  upon 
which  the  magistrate  could  convict,  and  it  was  not  open  to  the  Judge,  upon 
a motion  to  quash  the  conviction,  to  review  the  magistrate’s  decision  that 
the  defendant  was  guilty. 

Rex  V.  Le  Clair  (1917),  39  O.L.R.  436,  followed. 

(3)  That  there  was  nothing  in  sec.  70  of  the  Act,  under  which  the  liquor 
seized  upon  the  sleigh  had  been  confiscated  and  destroyed,  to  prevent  the 
simultaneous  seizure  of  the  liquor  in  tra,nsit  and  the  prosecution  of  the 
offender  under  sec.  41 : the  destruction  of  the  liquor  is  not  a penalty  for  any 
offence. 

(4) '  That  W.’s  conviction  for  offences  against  secs.  40  and  41  was  not,  under 
sec.  84,  as  amended  by  7 Geo.  V.  ch.  50,  sec.  '30,  a bar  to  the  conviction  of 
the  defendant:  there  was  nothing  in  the  conviction  to  shew  that  W.’s 
offence  had  any  connection  whatever  with  the  defendant. 

Motion  to  quash  a conviction  of  the  defendant  by  the  Police 
Magistrate  for  the  Town  of  Welland  for  offences  against  the 
provisions  of  the  Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch.  50. 

April  6.  The  motion  was  heard  by  OkdE,  J.,  in  Chambers. 

L.  B.  Spencer,  for  the  defendant. 

F.  P.  Brennan,  for  the  magistrate. 

April  19.  Orde,  J.  : — On  the  night  of  the  20th  February,  1920, 
at  Welland,  one  John  Whalley,  in  company  with  one  William 
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Urquhart  and  one  or  two  other  men,  called  with  a sleigh,  of  which 
Urquhart  was  the  driver,  at  the  private  dwelling  houses  of  John 
Toyne,  Harvey  Dawdy,  and  Charles  R.  Hagen,  the  defendant, 
and  removed  certain  quantities  of  intoxicating  liquor,  placed  them 
on  the  sleigh,  and  drove  away  with  them.  Shortly  afterwards 
the  liquor  was  seized  by  the  License  Inspector,  and  the  seizure 
was  followed  by  a search  of  the  dwelling  houses  from  which  the 
seized  hquor  had  been  taken.  A quantity  of  liquor  was  found  in 
Hagen’s  house. 

Hagen  was  charged  in  general  terms  with  having  unlawfully 
violated  secs.  40  and  41  of  the  Ontario  Temperance  Act. 

At  the  hearing  before  the  Police  Magistrate  for  the  Town  of 
Welland,  after  the  evidence  of  the  seizure  of  the  liquor  upon  the 
sleigh  and  of  the  finding  of  liquor  in  Hagen’s  house  had  been  given, 
Hagen  swore  that  he  was  absent  from  his  house  on  the  evening 
in  question,  and  that  Whalley  had  not  taken  the  liquor  from  his 
house  with  his  consent.  He  said  he  was  not  a partner  of  Whalley ’s 
and  had  nothing  to  do  with  him.  He  did  not  claim  in  his  evidence 
that  the  liquor  had  been  stolen  from  his  house,  but  his  counsel  so 
claimed  on  the  argument  of  the  motion.  Hagen  admitted  having 
got  25  cases  of  liquor  on  the  3rd  February,  1920,  and  that  there 
were  still  7 cases  left  in  his  cellar. 

Hagen  was  convicted  ‘Tor  that  he  ...  on  the  20th  day 
of  February  A.D.  1920  . . . in  his  premises  unlawfully  did, 

in  contravention  of  the  Ontario  Temperance  Act,  section  40, 
expose  or  indirectly  barter  or  sell  liquor,  section  41,  in  that  he  did 
have  by  one  William  Urquhart,  his  clerk,  servant  or  agent,  liquor 
in  other  than  his  private  dwelling  in  which  he  resides,  namely,  in 
a sleigh  on  the  public  highway.”  The  conviction  covers  at  least 
two  separate  offences  or  classes  of  offences,  which  are  respectively 
defined  by  secs.  40  and  41.  This,  however,  is  permissible  under 
sec.  98. 

The  first  ground  on  which  the  apphcation  to  quash  was  made 
was  that  there  was  no  evidence  to  support  the  conviction,  and  Mr. 
Spencer  relied  on  Rex  v.  McKay  (1919),  46  O.L.R.  125.  If  the 
conviction  had  been  confined  to  the  offence  of  having  liquor  in  a 
place  other  than  a private  dwelling,  under  sec.  41,  it  might  reason- 
ably be  held  that  there  was  no  evidence  upon  which  to  convict. 
There  was  no  evidence  that  Urquhart  was  Hagen’s  clerk,  agent  or 
servant,  or  that  Whalley  had  any  authority  from  Hagen  to  employ 


385 

Orde,  J. 
1920 
Rex 

V. 

Hagen. 


:1 

i 

386  ONTARIO  LAW  REPORTS.  [vol.  ’ 


Orde,  J. 
1920 
Rex 

V. 

Hagen. 


Urquhart.  And,  while  there  was  abundant  evidence  to  establish 
that  some  of  the  liquor  upon  the  sleigh  was  Hagen’s,  there  was  no 
evidence  that  he  was  in  any  way  responsible  for  its  presence  there. 

But  the  accused  is  also  convicted  of  an  offence  under  sec.  40. 
The  presence  of  liquor  in  his  dwelling  house  constituted  primd 
facie  evidence  of  guilt  under  sec.  88.  There  was,  therefore, 
evidence  on  which  the  magistrate  could  convict,  and  it  is  not  open 
to  me  to  review  his  decision,  upon  the  evidence  before  him,  that  the 
accused  was  guilty:  Rex  v.  Le  Clair  (1917),  39  O.L.R.  436. 

It  was  further  argued  that,  as  the  liquor  seized  upon  the 
sleigh  had  been  confiscated  and  destroyed  under  sec.  70,  no  other 
penalty  could  be  imposed  in  respect  of  the  liquor  so  seized.  It  is 
perhaps  unnecessary  to  deal  with  this  objection,  because  it  can 
have  no  bearing  upon  the  conviction  under  sec.  40;  but,  even  as 
to  an  offence  under  sec.  41, 1 cannot  see  the  force  of  this  argument. 
There  is  nothing  in  sec.  70  to  prevent  the  simultaneous  seizure  of 
liquor  in  transit  and  the  prosecution  of  the  offender  under  sec.  41. 
Section  70  does  not  create  an  offence  at  all.  It  merely  provides 
how,  under  certain  circumstances,  liquor  which  is  seized  while 
unlawfully  in  transit  shall  be  dealt  with.  The  destruction  of  the 
liquor  is  not  a penalty  for  any  offence,  but  is  one  of  the  consequences 
of  the  impounding  of  the  liquor,  which,  by  reason  of  its  unlawful 
possession  or  its  unlawful  destination,  has  become  a prohibited 
article.  See  Rex  v.  Le  Clair,  39  O.L.R.  436. 

The  third  ground  of  objection  was  that  Whalley  had  been 
convicted  of  the  same  offence,  and  that  under  sec.  84,  as  amended 
by  7 Geo.  V.  ch.  50,  sec.  30,  the  conviction  of  one  of  them  was  a 
bar  to  the  conviction  of  the  other.  Whalley  was  convicted  under 
both  sections,  40  and  41,  in  that  he  “did  have  liquor  other  than 
in  a private  dwelling  house  and  did  sell  liquor  contrary  to  the  said 
Ontario  Temperance  Act.” 

There  is  nothing  in  the  conviction  to  shew  that  Whalley’s 
offence  had  any  connection  with  Hagen  whatever.  Confining 
Hagen’s  conviction  to  an  offence  under  sec.  40,  there  was  ample 
evidence  that  Whalley  was  guilty  of  an  offence  under  sec.  41. 
Even  if  Whalley’s  conviction  were  to  be  confined  to  an  offence 
under  sec.  40,  there  was  ample  evidence  to  justify  it  as  to  Tojme’s 
and  Bawdy’s  liquor,  and  without  any  reference  to  Hagen’s  liquor 
at  all.  Section  84,  as  amended,  can  have  no  application  to  Hagen’s 
conviction  under  such  circumstances. 

The  motion  must  be  dismissed  with  costs. 
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Hakt  V.  Tokonto  General  Trusts  Corporation. 
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TruMs  and  Trustees — Land  of  Married  Woman  Conveyed  to  Purchaser — Mort- 
gage for  Port  of  Purchase-money  Taken  in  Name  of  Husband — Subsequent 
Release  of  Equity  of  Redemption  to  Husband  on  Payment  of  Money — Death 
of  Husband  and  Subsequent  Death  of  Wife — Claim  of  Devisee  of  Wife  to 
Land — Evidence — Declaration  of  Wife  as  Executrix  when  Applying  for 
Probate  of  Husband’s  Will — Self-serving  Statement — Inadmissibility—- 
Resulting  Trust  — Presumption  — Rebuttal — Consideration — Gift — Onus  — 
Declaration  in  Favour  of  Devisee  of  Wife,  Subject  to  Charge  for  Money 
Paid  by  Husband. 

A married  woman,  the  owner  in  fee  simple  of  certain  land  as  her  separate 
estate,  conveyed  it,  in  1888,  to  P.,  upon  a sale  to  him  for  $1,000  in  cash  and  a 
mortgage  for  $4,000  upon  the  land.  The  woman’s  husband,  S.,  joined  in  the 
deed  as  grantor,  and  the  mortgage  was  made  to  him,  instead  of  tO'  her.  It 
appeared  that  he  was  accustomed  to  do  his  wife’s  business  in  his  own  name. 
This  mortgage  had  never  been  discharged.  P.  conveyed  the  land  to  A., 
who  made  a second  mortgage  thereon  to  B. ; and,  in  1891,  after  reciting  his 
inability  to  pay  the  $4,000,  A.  conveyed  the  land  to  S.  in  consideration  of 
$50  paid  and  a release  of  all  claims  and  demands  in  respect  of  the  mortgage. 
S.  then  paid  B.  $50,  and  received  a discharge  of  the  second  mortgage.  S. 
died  in  1899,  leaving  ^ will,  of  which  letters  probate  were  granted  to  his 
widow,  the  original  grantor  of  the  land.  She  died  in  1917,  leaving  a will 
whereby  she  specificallj^  devised  the  land  to  the  plaintiff.  In  her  application 
for  letters  probate  of  her  husband’s  will,  she  had  sworn  to  inventories  and 
valuations  wherein  this  land  was  included  as  part  of  his  estate,  with  the 
qualification,  ‘‘held  in  trust  for  Mrs.  S. — 

Held,  that  these  words  were  not  admissible  in  evidence  as  a declaration  b}^ 
her  in  the  course  of  her  duty  as  executrix,  in  an  action  against  the  executors 
and  residuary  legatees  and  devisees  under  the  will  of  S. 

Declarations  in  the  course  of  duty  in  order  to  be  admissible  m.ust  be  con- 
temporaneous, must  be  made  by  a person  who  has  no  interest  to  m.isrepre- 
sent,  and  must  relate  to  his  own  acts  only. 

The  Henry  Coxon  (1878),  3 P.D.  156,  158,  follovs^ed. 

The  inventories  and  valuations,  though  primd  facie  against  the  interest  of  the 
declarant  qua  executrix,  were  self-serving  in  her  individual  capacity,  and 
were  not  receivable  in  favour  of  her  privies  in  her  individual  capacity  after 
her  death. 

Clergue  v.  Plummer  (1916),  37  O.L.R.  432,  38  O.L.R.  54,  distinguished. 

Held,  however,  in  the  circumstances  of  the  case,  that  there  was  a presumptive 
or  resulting  trust  in  favour  of  Mrs.  S. 

There  was  no  evidence  that  any  consideration  passed  from  the  husband  to  the 
wife;  no  evidence  tending  to  rebut  the  presumption  of  a resulting  trust; 
and  no  evidence  that  there  was  a gift  by  the  wife  to  the  husband  of  the  sum 
secured  by  the  mortgage — the  onus  of  proving  a gift  was  upon  those  claiming 
under  the  husband,  and  had  not  been  discharged. 

In  re  Flamank,  Wood  v.  Cock  (1889),  40  Ch.  D.  461,  followed. 

The  mortgage  for  $4,000  was,  therefore,  the  property  of  the  wife;  and  the 
husband  was  in  no  stronger  position  by  reason  of  his  obtaining  a release  of 
the  equity  of  redemption  to  himself. 

The  plaintiff,  as  devisee  of  the  wife,  was  entitled  to  the  land,  subject  to  a 
charge  in  favour  of  the  husband’s  estate  for  the  $100  paid  by  him. 


Action  by  John  S.  Hart  against  the  Toronto  General  Trusts 
Corporation,  executors  of  the  will  of  Samuel  Softley,  deceased, 
and  against  R.  B.  Beaumont,  one  of  the  executors  of  the  will 
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of  Julia  Hart,  deceased,  and  against  the  Methodist  Church, 
for  a declaration  that  the  plaintiff,  as  devisee  of  Julia  Hart, 
formerly  Julia  Softley,  was  entitled  to  certain  lands  in  the  town- 
ship of  Toronto,  in  the  county  of  Peel. 


The  action  was  tried  by  Logie,  J.,  without  a jury,  at  a Toronto 
sittings. 

R.  McKay,  K.C.,  and  G.  W.  Adams,  for  the  plaintiff. 

Casey  Wood,  for  the  defendants  the  Toronto  General  Trusts 
Corporation. 

R.  B.  Beaumont,  in  person. 

E.  W.  Wright,  for  the  Methodist  Church. 


April  20.  Logie,  J.: — Julia  Softley,  afterwards  Julia  Hart, 
being  entitled  in  fee  simple  to  the  lands  in  question  as  her  separate 
estate,  on  the  20th  October,  1887,  agreed  to  sell  these  lands  to 
one  Joseph  Benjamin  Palmer,  for  $5,000— $1,000  cash  and  the 
balance  “to  run  at  6 per  cent.’^  ^ 

This  agreement  was  carried  out  by  deed  dated  the  1st  April, 
1888,  between  Julia  Softley  and  Samuel  Softley,  her  husband, 
as  grantors,  and  the  said  Joseph  Benjamin  Palmer,  as  grantee — 
consideration  $5,000 — “$1,000  in  cash  and  a mortgage  for  $4,000 
for  the  balance.” 

This  mortgage  for  $4,000  was,  however,  taken  in  the  name 
of  Samuel  Softley,  instead  of  Julia  Softley.  _ • 

No  reason  for  this  is  given  in  evidence,  but  there  is  evidence 
that  Samuel  Softley,  who  had  been  a country  conveyancer,  was 
accustomed  to  do  his  wife’s  business  in  his  own  name — such  as 
entering  into  leases  of  his  wife’s  lands  in  his  own  name  and  the 
like. 

This  mortgage  has  never  been  discharged. 

Palmer  conveyed  the  lands  to  one  Hagar,  who  gave  a second 
mortgage  thereon  to  one  Henderson;  and,  on  the  30th  November, 
1891,  Hagar,  after  reciting  his  inability  to  pay  the  $4,000  mortgage, 
conveyed  the  lands  to  Samuel  Softley  in  consideration  of  $50 
and  a release  of  all  claims  and  demands  in  respect  of  the  said 
$4,000  mortgage. 

Softley  then  paid  Henderson  $50,  and  received  a discharge 
of  his  second  mortgage. 
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Samuel  Softley,  having  made  his  will  dated  the  24th  December, 
1885,  died  on  the  5th  February,  1899,  and  probate  was  issued 
to  his  widow,  Julia  Softley,  on  the  27th  February,  1899. 

Subsequently  Julia  Softley,  having  intermarried  with  one 
G.  J.  Hart,  who  predeceased  her,  died  on  the  3rd  January,  1917. 

By  her  will,  dated  the  12th  June,  1914,  with  three  codicils, 
dated  respectively  the  8th  March,  1916,  12th  June,  1916,  and 
4th  December,  1916,  she  specifically  devised  the  lands  in  question 
to  the  plaintiff. 

Upon  the  death  of  Julia  Softley  or  Hart,  the  defendants  the 
Toronto  General  Trusts  Corporation  were,  on  the  8th  February, 
1917,  appointed  executors  of  the  will  of  Samuel  Softley. 

The  defendant  Beaumont  and  the  plaintiff  are  the  executors 
of  the  will  of  Julia  Softley  or  Hart. 

The  defendants  the  Methodist  Church  are  the  residuary 
de\dsees  and  legatees  under  the  will  of  Samuel  Softley. 

Certain  questions  ^s  to  the  admissibility  of  evidence  tendered 
on  behalf  of  the  plaintiff,  and  admitted  subject  to  objection, 
become  only  of  academic  interest  if  the  view  which  I take  of  the 
case  is  a correct  one— nevertheless  it  is  as  well  to  dispose  of  them. 

The  first  pieces  of  evidence  thus  objected  to  were  the  inven- 
tories and  valuation  sworn  to  by  Mrs.  Softley  in  her  application 
for  probate  of  her  husband’s  will. 

The  inventory  and  valuation  of  the  real  estate  of  the  deceased 
Samuel  Softley  contains  the  words:  ^‘Farm  45  acres,  township 
of  Toronto,  county  of  Peel,  or  Dundas  road,  held  in  trust  for 
Mrs.  Softley,”  $5,000. 

The  general  inventory  and  valuation  contained  similar 
words. 

It  was  contended  by  Mr.  McKay  that  these  words  were 
admissible  in  evidence  in  this  case  as  a declaration  by  Mrs.  Softley 
in  the  course  of  duty  as  executrix. 

But  declarations  in  the  course  of  duty  in  order  to  be  admissible 
must  be  contemporaneous,  must  be  made  by  a person  wKo  has 
no  interest  to  misrepresent,  and  must  relate  to  his  own  acts 
only. 

In  the  case  of  The  Henry  Coxon  (1878),  3 P.D.  156,  158,  Sir 
Robert  Phillimore  said: — 

“It  seems  to  me  that  the  authorities  point  to  this,  that  entries 
in  a document  made  by  a deceased  person  can  only  be  admitted 
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as  evidence  . . . where  it  is  clearly  shewn  that  the  entries 

relate  to  an  act  or  acts  done  by  the  deceased  person  and  not 
by  third  parties.” 

The  inventories  offered  in  evidence  by  the  plaintiff  do  not 
comply  with  any  one  of  the  above  tests,  and  are  not  admis- 
sible. 

But  it  is  contended  that  they  are  declarations  against  interest 
— that  is,  that  as  executrix  the  deceased  made  a declaration 
against  the  interest  of  her  testator  in  the  lands,  and  that  her 
privy,  the  plaintiff,  can  now  take  advantage  of  her  declaration 
as  evidence  in  his  favour. 

It  is  manifest  that  the  declarations  in  the  inventories  are, 
to  the  highest  degree,  self-serving  to  Mrs.  Softley  in  her  individual 
capacity. 

That  an  executrix,  qua  executrix,  can  make  a declaration 
against  interest  in  that  capacity  and  self-serving  in  her  individual 
capacity,  so  as  to  be  receivable  in  favour  of  her  privies  in#  her 
individual  capacity  after  her  death,  is  a contention  which  has 
no  authority  to  support  it. 

Such  evidence,  if  receivable,  would  be  most  mischievous, 
derogating  as  it  does  from  the  title  of  the  testator,  because,  though 
primd  facie  it  is  against  the  interest  of  the  declarant  qua  executrix, 
the  circumstances  shew  that  it  was  in  reality  in  furtherance 
of  it,  in  her  individual  capacity. 

This  case  is  not  that  of  an  admission  made  by  a predecessor  in 
title.  This  is  admissible  and  may  be  given  in  evidence  against 
the  parties  claiming  under  such  predecessor  or  person  formerly 
interested  in  the  estate:  Woolway  v.  Rowe  (1834),  1 - A.  & E. 
114. 

There  is  nothing  in  the  evidence  to  bring  this  case  within 
Clergue  v.  Plummer  (1916),  37  O.L.R.  432,  38  O.L.R.  54;  and  the 
third  piece  of  evidence  offered  is  so  plainly  self-serving  that  it 
must  also  be  excluded. 

I feel  strongly,  however,  that  there  was  a presumptive  or 
resulting  trust  in  favour  of  Mrs.  Softley,  under  the  circumstances 
above  detailed. 

No  evidence  was  adduced  that  any  consideration  passed  from 
the  husband  to  the  wife  which  would  justify  the  mortgage  being 
taken  in  the  name  of  the  husband,  and  the  ordinary  rule  follows, 
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viz.,  that  there  is  a presumption  that  he  held  it  in  trust  for  his 
wife. 

No  evidence  tending  to  rebut  the  presumption  of  a resulting 
trust  was  given,  nor  any  evidence  that  there  was  a gift  of  this 
capital  sum  to  the  husband  by  the  wife. 

The  onus  of  proving  such  a gift  lies  upon  those  who  claim 
under  the  husband:  In  re  Flamank,  Wood  v.  Cock  (1889),  40 
Ch.D.  461.  This  has  not  been  discharged. 

I therefore  hold  that  the  mortgage  for  $4,000  was  the  property 
of  the  wife. 

Can  the  husband  then  be  in  any  stronger  position  by  reason 
of  his  obtaining  a release  of  the  equity  of  redemption  to  himself? 
I think  not — though  he  apparently  paid  some  of  his  own  money 
for  the  release,  he  is  in  no  better  position  than  the  husband  in 
the  Flamank  case;  and  here  there  is  the  additional  circumstance 
that  he  habitually  did  his  wife’s  business  in  his  own  name. 

The  charges  of  fraud  against  the  deceased  Softley  are  of 
course  absolutely  without  evidence  to  support  them,  and  were 
wholly  and  unreservedly  abandoned  by  counsel  at  the  outset, 
and  a satisfactory  explanation  was  made  by  counsel  for  the  plain- 
tiff to  counsel  for  the  defendants,  which  was  frankly  accepted 
by  them. 

The  plaintiff  must  do  equity  by  paying  to  the  estate  of  Samuel 
Softley  the  sum  of  $100  with  interest  thereon  from  the  dates 
upon  which  Samuel  Softley  paid  the  two  sums  of  $50. 

There  will  be  judgment  declaring  that  Julia  Softley  or  Hart 
was  the  owner  of  the  lands  in  question  at  the  time  of  her  death, 
and  that  the  plaintiff,  as  devisee  thereof  from  her,  is  entitled 
to  the  same,  subject  to  a charge  as  above  set  forth  in  favour  of 
the  estate  of  Samuel  Softley. 

Costs  of  all  parties  (those  of  the  executors  of  Samuel  Softley 
as  between  solicitor  and  client)  to  be  paid  out  of  the  lands-  in 
question. 
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COMMEKCIAL  FINANCE  CORPORATION  LIMITED  V.  StRATFORD. 


Bailment — Sale  of  Motor  Vehicle — Conditional  Sale — Agreement  Filed  Pursuant 
to  Conditional  Sales  Act — Effect  of — Property  Remaining  in  Vendors  until 
Payment  in  Full — Possession  and  User  by  Purchaser — Agreement  to  make 
Repairs  and  Keep  Free  from  Liens — Right  of  Vendors  to  Repossession  upon 
Default — Injury  to  Vehicle — Liability  of  Purchaser  for  Necessary  Repairs — 
Election — Release — Lien  of  Repairer — Default  in  Making  Deferred  Pay- 
ments on  Price  of  Vehicle — Right  of  Repairer  to  Lien  as  against  Vendors — 
Implied  Authority  of  Bailee — Action — Counterclaim — Costs. 

Where  the  possession  o^  a chattel  is  given  by  the  owner  to  another  upon  such 
terms  as  either  oblige  the  bailee  to  keep  it  in  repair,  or  entitle  him  to  use  it 
in  such  a way  as  to  require  it  to  be  repaired  in  order  that  it  may  be  so  used, 
there  is  an  implied  authority  given  by  the  owner  to  the  bailee  to  have  it 
repaired  and  in  so  doing  to  subject  it  to  the  ordinary  repairer’s  lien. 

Green  v.  All  Motors  Limited,  1 K.B.  625,  followed. 

The  plaintiffs  entered  into  an  agreement  with  D.  for  the  sale  to  her  of  a motor 
car ; part  only  of  the  price  was  paid  in  cash,  and  the  balance  was  to  be  paid 
in  instalments.  The  agreement  was  embodied  in  a conditional  sale  con- 
tract, which  was  duly  filed  in  the  proper  office,  in  accordance  with  the 
Conditional  Sales  Act,  R.S.O.  1914,  ch.  136.  The  property  in  the  car  and 
its  equipment,  with  all  additions  or  substitutions,  was  to  remain  in  the 
vendors  until  payment  in  full;  and  D.  agreed  that  she  would  make  any 
and  all  repairs  which  might  be  necessary  to  keep  the  car  and  its  attachments 
and  equipment  '‘in  as  good  condition  as  they  now  are,  reasonable  use  and 
wear  excepted,  and  will  keep  the  said  motor  vehicle  and  all  its  equipment 
free  and  clear  of  and  from  any  and  all  liens  and  incumbrances.”  It  was 
also  provided  that  the  vendors  might  repossess  the  car  in  the  event  of  D.’s 
failure  to  observe  any  of  the  stipulations  contained  in  the  agreement. 
Possession  of  the  car  was  given  to  D.,  and,  shortly  afterwards,  it  was 
damaged,  while  in  charge  of  M.,  a friend  of  D.,  and  was  taken,  by  hl.’s 
direction,  to  the  defendant’s  repair-garage,  and  the  defendant  was  instructed 
by  M.  to  repair  it,  which  he  did: — 

Held,  upon  the  evidence,  that  D.  had  made  herself  responsible  to  the  defendant 
for  the  repairs,  and  was  not  released  from  liability  by  the  fact  that  the 
defendant  opened  the  account  in  his  books  in  the  name  of  M.,  and  sub- 
sequently billed  M.  for  the  price  of  the  repairs — ^that  did  not  amount  to  an 
election  to  look  to  M.  alone  for  payment. 

The  repairs  were  completed  two  days  before  the  first  deferred  payment  under 
the  sale  agreement  fell  due.  The  amount  due  to  the  defendant  for  the 
repairs  not  having  been  paid,  he  asserted  a lien  upon  the  car  therefor. 
D.  did  not  pay  the  instalment  then  due  nor  any  of  the  subsequent  ones. 
This  action  was  brought  to  recover  possession  of  the  car,  and  the  defendant 
counterclaimed  for  a declaration  of  bis  right  to  the  lien: — 

Held,  that  the  implied  authority  given  by  the  plaintiffs  to  D.  to  have  the  car 
repaired,  and  in  so  doing  to  subject  it  to  the  lien,  was  not  cut  down  or  limited 
by  the  stipulation  to  keep  the  car  free  from  liens  and  incumbrances. 

The  Conditional  Sales  Act  in  no  way  enlarges  the  rights  of  the  vendor  under 
a conditional  sale  agreement. 

’ Held,  therefore,  that  the  action  should  be  dismissed  with  costs,  and  the 
defendant  should  have  judgment  upon  his  counterclaim  with  costs. 

Action  to  recover  possession  of  a motor  vehicle,  the  property 
of  the  plaintiffs,  upon  which  the  defendant  claimed  a lien  for 
repairs. 
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The  defendant  counterclaimed  for  a declaration  of  his  right  to 
the  lien.  ' . 

March  16  and  17.  The  action  and  counterclaim  were  tried 
by  Orde,  J.,  without  a jury,  at  a Toronto  sittings. 

F.  J.  Hughes,  for  the  plaintiffs. 

H.  C.  Moore,  for  the  defendant. 
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April  23.  Orde,  J.: — On  the  10th  October,  1919,  the  plain- 
tiffs Premier  Motor  Sales  Limited  (then  called  Gibbons  Motor 
Car  Company  Limited)  entered  into  an  agreement  with  one 
Frances  Darling  for  the  sale  to  her  of  the  car  in  question  for 
$2,390.30,  of  which  $800  was  paid  in  cash,  and  the  balance  was 
to  be  paid  in  ten  monthly  instalments  of  $159  each.  The  contract 
was  embodied  in  a conditional  sale  agreement,  which  was  duly 
filed  in  the  office  of  the  Clerk  of  the  County  Court  of  the  County 
of  York,  on  the  15th' October,  1919,  in  accordance  with  the  Con- 
ditional Sales  Act,  R.S.O.  1914,  ch.  136.  The  property  'in  the 
car  and  its  equipment,  together  with  all  additions  or  substitutions 
of  parts,  accessories,  tires,  etc.,  was  to  remain  in  the  vendors 
until  payment  in  full.  The  contract  also  contains  the  following 
provisions: — 

“(4)  The  .purchaser  expressly  agrees  that  . . . she 

will  make  any  and  all  repairs  which  may  be  necessary  to  keep  said 
motor  vehicle  and  its  attachments  and  equipment  in  as  good 
condition  as  they  now  are,  reasonable  use  and  wear  excepted, 
and  will  keep  the  said  motor  vehicle  and  all  its  equipment  free 
and  clear  of  and  from  any  and  all  liens  and  incumbrances.” 

And  there  are  also  provisions  entitling  the  vendors  to  take 
repossession  in  the  event  of  the  purchaser’s  failure  to  observe 
any  of  the  stipulations  and  agreements  contained  in  the  con- 
tract. 

The  contract  v/as  assigned  on  the  10th  October,  1919,  by  the 
vendors  to  the  plaintiffs  Commercial  Finance  Corporation  Limited, 
but  was  afterwards  re-assigned  to  the  plaintiffs  Premier  Motor 
Sales  Limited. 

The  car  was  taken  by  Mrs.  Darling,  and  on  Saturday  the 
18th  October,  1919,  while  in  charge  of  one  McKinnon,  a friend 
of  Mrs.  Darling,  was  badly  damaged  in  a collision  with  a street 
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car.  The  car  was  taken,  at  McKinnon’s  request,  to  the  nearest 
repair-garage,  which  was  kept  by  Stratford,  the  defendant. 
Two  or  three  days  later,  McKinnon  called  at  the  garage  and 
gave  Stratford  instructions  to  repair  the  car. 

There  was  a great  deal  of  evidence  as  to  whether  or  not  Mrs. 
Darling  had  ratified  McKinnon’s  instructions  to  Stratford.  She 
was  called  as  a witness  by  the  plaintiffs,  and  took  the  attitude 
that,  as  McKinnon  was  responsible  for  the  accident  to  the  car, 
she  v/as  not  liable  to  Stratford  for  the  repairs.  There  were 
numerous  conversations  over  the  telephone  between  her  and 
Stratford  or  his  employees.  She  says  she  told  Stratford  that, 
as  far  as  she  was  concerned,  he  was  not  to  do  any  repairs  at  all; 
but,  while  repudiating  all  liability  for  the  repairs,  she  admits 
giving  instructions  to  Stratford  not  to  allow  McKinnon  to  take 
the  car  even  if  he  paid  for  the  repairs.  The  evidence  as  to  several 
of  these  telephone  interviews,  is  very  contradictory;  but,  in  so 
far  as  the  question  of  Mrs.  Darling’s  responsibility  for  the  repairs 
is  material  in  this  action,  I find  that  she  did  in  fact  make  herself 
responsible  for  them,  and  that  to  all  intents  and  purposes  McKinnon 
was  acting  as  her  agent  in  ordering  the  repairs,  and  that  any 
such  orders  for  which  at  the  time  he  may  not  have  had  express 
authority  were  afterwards  ratified  by  her.  I do  not  think  that 
the  fact,  upon  which  Mr.  Hughes  relied  so  strongly,  that  Strat- 
ford opened  the  account  in  his  books  against  McKinnon,  and 
subsequently  billed  McKinnon  for  the  repairs,  amounted  to  an 
election  to  look  to  McKinnon  alone  for  payment,  or  in  any  way 
released  Mrs.  Darling  from  liability. 

The  repairs  were  completed  on  the  11th  November,  1919, 
and  Stratford’s  account  for  material  and  labour  amounted  to 
S564.47.  This  amount  not  having  been  paid  to  him,  he  claimed 
to  be  entitled  to  a lien  upon  the  car  therefor.  Mrs.  Darling 
failed  to  pay  any  of  the  instalments  payable  under  the  con- 
ditional sale  agreement,  the  first  of  which,  allowing  the  three 
days’  grace  upon  the  promissory  note  given  with  the  contract, 
fell  due  on  the  13th  November,  1919,  and  the  plaintiffs  now  seek 
the  recovery  of  the  car,  but  decline  to  pay  for  the  repairs. 

The  contract  between  the  vendors  and  Mrs.  Darling  having 
been  evidenced  by  writing  signed  by  her  and  duly  filed,  as  re- 
quired by  the  Conditional  Sales  Act,  the  provision  that  the  own^r- 
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ship  of  the  car  should  remain  in  the  vendors  was  valid  as  against 
any  subsequent  purchaser  or  mortgagee  -claiming  from  or  under 
her.  Unless  there  is  some  provision  in  the  contract  which  either 
expressly  or  impliedly  entitled  the  purchaser  to  create  some 
lien  or  iircumbrance  upon  the  car,  or  the  nature  of  the  intended 
possession  and  use  by  the  purchaser  was  such  as  to  confer  sotne 
such  right,  it  is  clear  that  Mrs.  Darling  would  have  no  power 
to  sell  the  car  or  incumber  it  in  any  way. 

It  is  contended  on  behalf  of  the  defendant  that  the  obligation 
cast  upon  Airs.  Darling  to  keep  the  car  in  repair  gave  her  the 
necessary  authority  to  have  the  repairs  made,  and  that  the  plain- 
tins  are  bound  by  any  lien  which  might  arise  as  a result;  and  the 
defendant  relies  on  Green  v.  All  Motors  Limited,  [1917]  1 K.B. 
625.  There,  by  a hire-purchase  agreement,  the  plaintiff  let 
a motor  car  to  a person  who  agreed  'To  keep  the  car  in  good 
repair  and  working  condition.”  The  car  was  to  remain  the  property 
of.  the  plaintiff  until  it  was  paid  for.  The  car  was  injured  by 
an  accident,  and  the  hirer  sent  it  to  the  defendants  to  be  repaired, 
the  defendants  being  informed  that  the  car  was  held  under  a 
hire-purchase  agreement.  After  the  car  had  been  sent  to  the 
defendants,  and  before  the  contract  for  repairs  was  made,  default 
was  made  ip  payment  of  an  instalment  under  the  hire-purchase 
agreement,  but  the  plaintiff  did  not  terminate  the  agreement 
until  after  the  repairs  had  been  commenced.  The  Court  of  Appeal 
held  that  the  defendants  had  a lien  on  the  car  as  against  the  owner 
for  the  repairs.  The  majority  of  the  Court,  Swinfen  Eady  and 
Scrutton,  L.JJ.,  base  their  judgment  upon  two  distinct  grounds: 
first,  that  the  obligation  of  the  hire-purchaser  to  keep  the  car  in 
repair  carried  with  it  authority  to  have  the  car  repaired  b}^  some 
skilled  person,  and  that  the  person  doing  the  repair  would  neces- 
sarily thereby  have  a lien  for  the  cost;  and,  second,  that  the  hirer 
of  a chattel  is  entitled  to  have  it  repaired  so  as  to  enable  him  to 
use  it  in  the  way  in  which  such  a chattel  is  ordinal ily  used,  e\en 
without  any  express  authority  from  the  owner,  and  that  the 
repairer  is  entitled  in  such  cases  to  his  lien. 

If  the  contract  here  contained  no  agreement  on  the  part  of 
the  purchaser  to  keep  the  car  free  from  liens  and  incumbrances, 
there  would  be  no  doubt  about  the  application  of  Green  v.  All 
Motors  Limited.  The  defendant  would  be  entitled  to  assert  his 
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lien  on  either  of  the  grounds  upon  which  the  decision  in  that 
case  is  based.  Does  the  stipulation  that  the  purchaser  “will 
keep  the  said  motor  vehicle  and  all  its  equipment  free  and  clear 
of  and  from  any  and  all  liens  and  incumbrances’’  deprive  him 
(the  defendant)  of  his  lien? 

Mr.  Hughes,  on  behalf  of  the  plaintiffs,  urged  that  the  filing 
of  the  contract  under  the  Conditional  Sales  Act  protected  the 
plaintiffs  against  the  application  of  the  principles  laid  down 
in  Green  v.  All  Motors  Limited)  but  the  Conditional  Sales  Act 
in  no  way  enlarges  the  rights  of  the  vendor  under  a conditional 
sale  agreement.  The  Act  is  designed  for  the  protection  of  persons 
dealing  with  one  to  whom  the  possession  but  not  the  ownership 
of  a chattel  has  been  given,  and  requires  the  owner  to  comply 
with  certain  provisions  of  the  Act  if  he  desires  to  preserve  his 
ownership.  But,  having  comphed  with  those  provisions,  he 
stands  in  no  better  or  higher  position  than  if  the  Act  had  not  been 
passed. 

As  a general  rule,  the  person  to  whom  goods  have  been  entrust- 
ed cannot  deal  with  them  so  as  to  impair  the  title  of  the  owner. 
As  w^as  said  by  Baron  Alderson  in  Buxton  v.  Baughan  (1834), 
6 Car.  & P.  674,  675,  676:  “If  you  trust  your  goods  into  a man’s 
possession,  and  he  makes  a bargain  about  them  without  your 
authority,  you  are  not  bound  by  that  bargain,  and  may  reclaim  the 
goods.”  In  that  case  a lien  was  claimed  for  the  “standing” 
or  storage  of  a carriage  which  had  been  left  by  a person  to  whom 
the  owner  had  entrusted  it,  and  it  was  held  that  there  was  no 
lien  as  against  the  owner.  But  it  is  clear  from  the  authorities 
upon  which  the  decision  in  Green  v.  All  Motors  Limited  is  based 
that  there  are  cases  in  which  the  bailee  of  a chattel  may  subject 
the  chattel  to  a lien  which  can  be  enforced  as  against  the  owner. 

In  Singer  Manufacturing  Co.  v.  London  and  South  Western 
R.W.  Co.,  [1894]  1 Q.B.  833,  the  bailee  of  a sewing  machine  under 
a hire-purchase  agreement  deposited  it  at  a cloak-room  of  one 
of  the  defendants’  railway  stations.  The  plaintiffs,  the  owners 
'of  the  machine,  sought  to  recover  it  from  the  railway  company. 
It  was  held  that  the  railway  company  had  a lien  as  against  the 
plaintiffs  for  their  warehousing  and  storage  charges.  This 
decision  is  based  upon  two  grounds:  first,  that  the  railway  com- 
pany were  under  an  obligation  to  provide  cloak-room  and  reasonable 
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facilities  for  the  receipt  and  safe  custody  of  baggage,  and  that, 
like  the  lien  which  as  common  carriers. they  could  assert  against 
all  the  world  for  the  carriage  of  passengers’  luggage,  they  'were 
entitled  to  a lien  for  the  storage  of  the  machine  in  their  cloak- 
room; and,  second,  that  the  deposit  of  the  machine  by  the  owner 
with  the  bailee,  under  a contract  of  hire,  gave  the  bailee  the  right 
to  use  it  for  all  reasonable  purposes  incident  to  the  contract, 
including  the  right  to  take  it  with  him  if  he  travelled  and  to  deposit 
it  in  a cloak-room  if  he  required  to  do  so,  and  that  if,  prior  to 
the  determination  of  the  contract  of  bailment,  he  gave  rights 
to  the  railway  company  in  respect  to  the  custody  of  it,  those 
rights  were  good  against  its  owners.  See  per  Collins,  J.,  at 
p.  837. 

This  case  was  referred  to  and  followed  in  Keene  v.  Thomas, 
[1905]  1 K.B.  136,  in  which  a lien  for  repairs  to  a dog-cart  was 
allowed,  but  in  that  case  there  was  an  agreement  on  the  part 
of  the  bailee  to  ‘‘keep  and  preserve  the  said  dog-cart  from 
injury.” 

It  is  upon  the  authority  of  these  two  cases,  as  well  as  that 
of  Williams  v.  Allsup  (1861),  10  C.B.  N.S.  417,  in  which  a mort- 
gagor of  a ship  incurred  a lien  for  repairs,  that  the  Court  of  Appeal 
decided  the  case  of  Green  v.  All  Motors  Limited. 

All  these  cases  establish  the  principle  that  where  the  posses- 
sion of  a chattel  is  given  by  the  owner  to  another  under  such 
terms  as  either  oblige  the  bailee  to  keep  it  in  repair,  or  entitle 
him  to  use  it  in  such  a way  as  to  require  it  to  be  repaired  in  order 
that  it  may  be  so  used,  there  is  an  implied  authority  given  by 
the  owner  to  the  bailee  to  have  it  repaired  and  in  so  doing  to 
subject  it  to  the  ordinary  repairer’s  lien. 

Is  that  authority  cut  down  or  limited  by  the  stipulation 
to  keep  the  car  free  from  liens  and  incumbrances?  I am  of 
the  opinion  that  it  is  not.  The  repairer’s  lien  does  not  arise  as  a 
result  of  any  direct  act  of  the  bailee,  that  is,  the  bailee  does  not 
deliberately  and  intentionally  create  a lien,  as  he  would  do  if 
mortgaging  the  article.  The  repairer’s  lien  results  as  an  incident 
of  the  contract  to  repair  and  the  consequent  possession  of  the 
article.  It  was  argued  that,  as  the  authority  to  have  the  car 
repaired  in  the  present  case  resulted  from  the  express  obligation 
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to  repair  contained  in  the  conditional  sale  agreement,  the  authority 
must  be  qualified  by  the  stipulation  against  liens.  I was  greatly 
impressed  with  the  force  of  this  argument,  but  I have  come  to 
the  conclusion,  though  not  without  some  hesitation,  that  to 
give  effect  to  it  would  be  to  nullify  the  obligation  to  repair.  If 
this  argument  were  to  prevail,  it  would  mean  that  the  bailee 
of  the  car,  upon  taking  it  to  be  repaired,  would  in  effect  say  to 
the  repairer:  ‘‘I  am  only  the  bailee  and  not  the  owner  of  this 
car;  I am  obliged  by  my  contract  with  the  owner  to  have  it  repaired, 
but  I cannot  subject  it  to  any  lien.  Therefore  if  you  repair  it, 
you  must  waive  your  lien  as  against  the  owner.” 

Of  course,  if  the  repairer  is  willing  to  repair  the  car  upon 
such  terms,  he  will  be  bound  by  them;  but  suppose  he  refuses, 
as  he  has  the  right  to  do,  and  suppose  every  other  repairer  also 
refuses.  How  then  can  the  bailee  carry  out  his  obligation? 
I cannot  think  that  the  repairer  is  to  be  held  to  have  waived 
his  lien  merely  because  of  the  stipulation  by  the  bailee  that  she 
shall  not  create  any  liens.  And  especially  when  the  broad  prin- 
ciple underlying  the  decisions  already  mentioned  is  that,  by 
depositing  an  article  with  another  under  a contract  of  hire  or 
of  conditional  sale,  the  owner  necessarily  incurs  the  risk  of  liens 
which  incidentally  arise  as  a result  of  the  use  to  which  the  article 
is  to  be  put  by  the  bailee. 

Apart  altogether  from  authority,  the  justice  of  the  case  appears 
to  be  in  favour  of  the  repairer.  The  motor  car  here  was  badly 
damaged.  Had  the  plaintiffs  re-taken  the  car  in  its  damaged 
state,  they  would  have  had  to  repair  it  themselves.  Being  in 
the  inotor  business,  they  might  possibly  have  done  so  at  less 
expense  than  the  defendant.  But,  as  between  themselves  and 
the  defendant,  why  should  they  get  the  benefit  of  the  value  which 
he  has  added  to  the  damaged  car,  without  paying  for  it?  It 
is  unfortunate,  of  course,  that  they  have  to  bear  this  loss,  but 
they  have  their  remedy  against  Mrs.  Darling  under  her  contract. 
So  far  as  the  plaintiffs  are  concerned,  damage  to  the  car  is  a neces- 
sary risk  under  a contract  of  this  kind.  I seo  no  reason  for  shift- 
ing the  loss,  under  the  circumstances,  to  the  pocket  of  the 
repairer. 

The  principles  upon  which  I have  come  to  t he  foregoing 
conclusion  were  also  adopted  by  Denton,  County  Court  Judge, 
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in  Canadian  Gas  Power  and  Launches  Limited  v.  Schofield  (1910), 
15  O.W.R.  847.  • 

For  these  reasons,  I dismiss  the  plaintiffs’  action  and  declare 
that  the  defendant  is  entitled,  as  against  the  plaintiffs,  to  a lien 
upon  the  motor  car  in  question  for  the  cost  of  the  repairs, 
namely,  $564.47. 

On  the  question  of  costs  I have  had  some  doubt,  because  of 
the  conduct  of  the  defendant  when  the  plaintiffs  commenced 
an  action  against  the  Huntly  Garage  for  the  recovery  of  the 
car,  but  I have  come  to  the  conclusion  that  he  ought  not  to  be 
deprived  of  his  costs.  The  defendant  will  therefore  also  be 
entitled  to  judgment  for  his  costs  of  the  action  and  of  his  counter- 
claim. 


[APPELLATE  DIVISION.] 

^ Rex  V.  CoppEN. 

Criminal  Law — Murder — Trial — Order  of  Addresses  of  Counsel — Criminal 
Code,  sec.  944 — Waiver  by  Counsel  for  the  Crown  of  Right  to  Sum  up — • 
Right  of  Reply — Prejudice — Commenting  on  Failure  of  Accused  to  Testify — 
Canada  Evidence  Act,  R.S.C.  1906,  ch.  145,  sec.  4 {5) — Judge’s  Charge — 
Distinction  between  Murder  and  Manslaughter — Remarks  on  Evidence — ■ 
Conduct  of  Case  by  Counsel  for  the  Crown. 

After  the  trial  and  conviction  of  the  defendant  on  a charge  of  murder,  the 
victim  being  his  wife,  a case  was  stated  by  the  trial  Judge  for  the  opinion 
of  the  Court,  and  it  was  held: — 

(1)  That  the  Judge  was  right  in  his  interpretation  of  sec.  944  of  the  Criminal 
Code  when  he  ruled  that  counsel  for  the  Crown  is  not  obliged  to  sum  up 
before  counsel  for  the  prisoner  addresses  the  jury;  the  statute  says  that  he 
“may”  sum  up,  not  “shall;”  he  may  waive  that  right  or  privilege,  and 
address  the  jury  in  reply  only. 

Semble,  per  Meredith,  C.J.O.,  that  the  defendant  was  not  prejudiced  or 
put  at  any  disadvantage  because  his  counsel  had  not  the  advantage  of 
hearing  a summing  up  by  counsel  for  the  Crown  before  himself  addressing 
the  jury. 

Per  Ferguson,  J.A.  (Masten,  J.,  concurring): — The  law  gives  counsel  for 
the  Crown  a right  to  decline  to  sum  up;  if  the  prisoner  was  prejudiced  in 
fact — and,  semble,  he  was — he  was  not  prejudiced  in  the  eye  of  the  law. 

(2)  That  counsel  for  the  Crown  did  not  violate  the  provision  of  sec.  4 (5)  of 
the  Canada  Evidence  Act,  by  commenting  on  the  failure  of  the  defendant 
to  testify,  when  he  told  the  jury  that,  taking  the  facts,  they  had  the  record 
of  a crime,  of  an  act  wrongfully  done  upon  a woman  which  resulted  in  her 
death,  of  murder,  and  “no  explanation  has  been  offered  and  no  explanation 
is  possible  of  these  facts  that  will  exculpate  the  criminal  whom  we  have  not 
yet  inquired  as  to  in  regard  to  that  act.”  In  making  these  observations, 
counsel  was  referring  to  the  address  of  counsel  for  the  prisoner,  and  to  his 
not  having  suggested  any  theory  as  to  the  cause  of  the'  woman’s  death  that 
would  explain  the  condition  in  which  her  body  was  found,  whicli,  according 
to  the  case  of  the  Crown,  indicated  that  she  had  been  murdered. 
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(3)  That  the  trial  Judge  did  not  fail  sufficiently  to  instruct  the  jury  upon  the 
distinction  between  murder  and  manslaughter.  Upon  the  evidence,  if 
the  woman  was  killed,  there  could  be  no  question  as  to  its  being  an3rthing 
but  murder,  and  there  was  no  suggestion  by  counsel  for  the  prisoner  of 
manslaughter.  The  defence  was  that  the  prisoner  had  no  part  in  the 
killing,  if  the  woman  was  killed. 

(4)  That  the  observations  made  by  the  trial  Judge  upon  the  evidence  were  not 
open  to  objection.  He  clearly  pointed  out  to  the  jury  more  than  once  that 
they  and  they  alone  were  the  judges  as  to  all  questions  of  fact,  and  his 
observations  as  to  how  he  viewed  the  evidence  did  not  go  beyond  what  it 
was  proper  for  him  to  say-.  He  dealt  with  and  placed  before  the  jury 
every  theory  suggested  by  counsel  for  the  prisoner. 

(5)  That  the  case  was  fairly  and  properly  conducted  by  counsel  for  the  Crown, 
and  the  Judge’s  charge  indicated  clearly  to  the  jury  what  their  functions 
were  and  the  conclusion  to  which  they  must  come  before  pronouncing  the 
defendant  guilty. 

The  following  statement  is  taken  from  the  judgment  of 
Meredith,  C.J.O.: — 

Case  stated  by  Latchford,  J.,  after  the  trial  and  conviction 
of  the  prisoner  on  a charge  of  murder. 

The  questions  submitted  are : — 

(1)  Was  I right  in  my  interpretation  of  sub-sec.  3 of  sec. 
944  of  the  Criminal  Code,  and  was  the  accused  prejudiced  in 
his  defence  by  his  counsel  being  refused  the  privilege  of  addressing 
the  jury  last,  subject  to  the  right  of  counsel  for  the  Attorney- 
General  to  reply? 

(2)  Were  the  provisions  of  sub-sec.  5 of  sec.  4 of  the  Canada 
Evidence  Act  violated  by  the  Crown  prosecutor  stating  to  the 
jury  that  all  the  evidence  was  given  by  the  Crown,  and  that  certain 
facts  had  appeared  from  the  evidence,  and  that  no  explanation 
of  these  facts  had  been  offered,  and  no  explanation  was  possible? 

“(3)  Did  I fail  sufficiently  to  instruct  the  jury  upon  the 
distinction  between  murder  and  manslaughter? 

‘‘(4)  Should  I have  directed  the  jury  that  on  the  charges 
laid  they  could  find  one  of  three  verdicts,  namely,  ‘‘murder,” 
“manslaughter,”  or  “not  guilty?” 

“(5)  Was  there  a misdirection  or  nondirection  of  the  jury 
by  the  use  by  me  of  the  following  words: — 

“‘I  am  simply  pointing  out  certain  facts  estabhshed  in  the 
evidence  here.  It  is  for  you  to  believe  them  and  give  them 
such  force  as  you  think  proper.  ’ 

“‘But  in  any  case  if  she’  (referring  to  the  deceased)  ‘were 
overcome  by  smoke,  how  do  you  account  for  the  clothing  heaped 
and  the  other  stuff  that  was  heaped  up  and  around  her  body? 
You  have  to  account  for  that,  it  seems  to  me.’ 
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“‘Now  it  seems  to  me  that  there  is  a circumstance  here  that 
excludes  absolutely  the  explosion  of  the  lamp.  A circumstance 
like  that  you  cannot  get  away  from.’ 

“(6)  Should  I have  put  to  the  jury  the  defence  suggested 
by  counsel  for  the  prisoner  and  brought  to  the  jury’s  attention 
the  medical  testimony  on  this  point? 

“ (7)  Did  I misdirect  or  omit  to  direct  the  jury  on  the  doctrine 
of  reasonable  doubt  to  the  benefit  of  which  the  prisoner  was 
entitled?” 

March  29.  The  case  was  heard  by  Meeedith,  C.J.O.,  Mac- 
LAEEN  and  Magee,  JJ.A.,  Masten,  J.,  and  Feeguson,  J.A. 

T.  A.  Gibson  and  T.  J.  Agar,  for  the  prisoner,  argued,  first, 
that  the  learned  trial  Judge  was  wrong  in  his  interpretation 
of  sub-sec.  3 of  sec.  944  of  the  Criminal  Code,  and  that  the  accused 
had  been  prejudiced  in  his  defence  by  his  counsel  being  refused 
the  privilege  of  addressing  the  jury  last.  The  failure  of  the  Crown 
to  sum  up  had  left  the  prisoner’s  counsel  at  sea  as  to  the  theories 
of  the  prosecution:  Rex  v.  Banks,  [1916]  2 K.B.  621;  Regina  v. 
Berens  (1865),  4 F.  & F.  842;  Regina  v.  Dowse  (1865),  4 F.  & F. 
492;  Regina  v.  LeBlanc  (1893),  6 Can.  Crim.  Cas.  348;  Rex  v. 
Cook  (1914),  22  Can.  Crim.  Cas.  241;  Regina  v.  Holchester  (1865), 
10  Cox  C.C.  226.  In  his  reply,  counsel  for  the  Crown  had  brought 
up  several  points  eptirely  unanticipated  by  the  defence,  and 
which  had  not  been  mentioned  in  the  Crown  counsel’s  opening 
address,  and  to  which  the  defence  had  no  opportunity  to  reply. 
This  was  unfair:  Regina  v.  Courvoisier  (1840),  9 C.  & P.  362. 
Counsel  next  argued  that  sec.  4,  sub-sec.  5,  of  the  Canada  Evi- 
dence Act,  prohibiting  counsel  for  the  Crown  from  commenting 
upon  the  failure  of  the  accused  to  give  evidence,  had  been  violated 
in  the  Crown  counsel’s  address  to  the  jury:  Archbold’s  Criminal 
Pleading  Evidence  and  Practice,  25th  ed.,  p.  195;  Regina  v. 
Puddick  (1865),  4 F.  & F.  497.  The  learned  trial  Judge  should 
have  read  secs.  259,  261,  and  262  of  the  Criminal  Code  to  the 
jury,  and  explained  to  them  the  difference  between  murder  and 
manslaughter;  there  had  been  misdirection  in  the  Judge’s  charge 
by  the  sentences  set  out  in  question  5 of  the  stated  case:  Crank- 
shaw’s  Criminal  Code,  4th  ed.,  p.  278;  Rex  v.  Green  (1918),  29 
Can.  Crim.  Cas.  425;  Rex  v.  Wong  On  (1904),  8 Can.  Crim.  Cas. 
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423;  Rex  v.  Jagat  Singh  (1915),  28  D.L.R.  125;  Eberts  v.  The 
King  (1912),  47  Can.  S.C.R.  1,  7 D.L.R.  538;  Rex  v.  Lew  (1912), 
1 D.L.R.  99,  note  at  p.  103.  The  learned  trial  Judge  had  omitted  to 
direct  the  jury  on  the  doctrine  of  reasonable  doubt.  In  order 
to  justify  a verdict  of  '‘guilty”  on  purely  circumstantial  evi- 
dence, the  inculpatory  facts  must  be  incompatible  with  innocence 
and  must  be  incapable  of  explanation  upon  any  other  reasonable 
hypothesis  than  that  of  guilt:  Rex  v.  Telford  (1904),  8 Can.  Crim. 
Cas.  223;  Regina  v.  Theriault  (1894),  2 Can.  Crim.  Cas.  444; 
Halsbury^s  Laws  of  England,  vol.  9,  p.  588;  Powell’s  Law  of 
Evidence,  9th  ed.,  p.  488. 

Edward  Bayly,  K.C.,  and  F.  P.  Brennan,  for  the  Crown, 
contended  that  the  learned  trial  Judge’s  ruling  in  regard  to  the 
Crown  counsel’s  right  to  reply  was  correct.  The  Crown  counsel 
might  waive  that  right  if  he  so  desired,  but  could  not  be  com- 
pelled to  waive  it:  Rex  v.  Keirstead  (1918),  42  D.L.R.  193,  at 
p.  200,  a New  Brunswick  decision  which  should  be  followed: 
Rex  V.  Lee  Guey  (1907),  15  O.L.R.  235,  239,  240.  The  prisoner  was 
not  prejudiced  in  any  way  because  his  counsel  had  to  address 
the  jury  without  hearing  the  Crown  counsel’s  summing  up: 
Eberts  v.  The  King,  47  Can.  S.C.R.  1,  at  p.  23,  7 D.L.R.  538,  at 
pp.  541-2;  Rex  v.  Letenock  (1917),  12  Cr.  App.  R.  221.  Counsel 
also  denied  that  any  unfair  comment  had  been  made  by  Crown 
counsel  at  the  trial  upon  the  circumstance  of  the  accused  nos 
having  been  called  as  a witness.  As  to  question  3 of  the  stated 
case,  there  was  no  question  of  the  crime  being  manslaughter. 
There  had  not  been  any  misdirection  or  nondirection  by  the 
learned  trial  Judge;  the  Judge  had  not  omitted  to  direct  the 
jury  on  the  doctrine  of  reasonable  doubt. 

Gibson,  in  reply. 

April  26.  Mekedith,  C.J.O.  (after  setting  out  the  facts 
as  above) : — It  is  clear,  I think,  that  the  ruling  which,  according 
to  the  shorthand  notes,  was  as  follows,  "My  ruhng  must  be 
that  the  statute  is  clear  in  the  matter.  The  Crown  counsel  is 
not  obliged  to  address  the  jury  first.  He  may  waive,  as  the 
statute  calls  it,  and  confine  his  whole  address  to  what  he  has 
the  absolute  right  to  do — reply — ” was  right. 
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The  provision  of  the  Code  (sec.  944*)  is  that  if  at  the  end 
of  the  case  for  the  prosecution  the  prisoner’s  counsel,  where  the 
prisoner  is  defended  by  counsel,  does  not  announce  his  intention 
to  adduce  evidence,  ‘The  counsel  for  the  prosecution  may  address 
the  jury  by  way  of  summing  up;”  and  the  section  also  provides 
that  “the  right  of  reply  shall  be  always  allowed  to  the  Attorney- 
General  or  Sohcitor-General,  or  to  any  counsel  acting  on  behalf 
of  either  of  them.” 

I see  no  reason  for  construing  the  section  as  meaning  that 
counsel  for  the  prosecution  must  sum  up  before  counsel  for  the 
prisoner  addresses  the  jury,  and  I agree  with  the  learned  trial 
Judge  that  counsel  for  the  prosecution  may  waive  that  right 
or  privilege:  the  language  of  the  section  is  that  he  “may,”  not 
“shall,”  and  “may,”  as  used,  is,  I think,  clearly  permissive. 

I would  answer  the  first  branch  of  question  1 in  the  affirma- 
tive, and  it  follows  that  it  is  unnecessary  to  answer  the  second 
branch.  It  would  bo  necessary  to  answer  it  only  if  a negative 
answer  had  been  given  to  the  first  branch  of  the  question. 

My  brother  Ferguson  has  dealt  at  some  length  with  the  un- 
fairness to  the  prisoner  of  the  course  that  was  pursued,  and  I 
therefore  will  say  a few  words  as  to  it.  I am  unable  to  see  how 
the  prisoner  was  prejudiced  or  that  he  was  put  at  any  disad- 
vantage because  his  counsel  had  not  the  advantage  of  hear- 
ing a summing  up  by  counsel  for  the  Crown  before  himself  address- 
ing the  jury. 

There  were  but  two  questions  to  be  answered  by  the  jury: — ■ 

(1)  Was  the  deceased  w*oman  murdered? 

(2)  If  so,  was  the  prisoner  the  one  who  murdered  her? 

* 944.  If  an  accused  person,  or  any  one  of  several  accused  persons  being 
tried  together,  is  defended  by  counsel,  such  counsel  shall,  at  the  end  of  the 
case  for  the  prosecution,  declare  whether  he  intends  to  adduce  evidence  or 
not  on  behalf  of  the  accused  person  for  whom  he  appears;  and  if  he  does  not 
thereupon  announce  his  intention  to  adduce  evidence,  the  counsel  for  the 
prosecution  may  address  the  jury  by  way  of  summing  up. 

2.  Upon  every  trial  for  an  indictable  offence,  the  counsel  for  the  accused, 
or  the  accused  if  he  is  not  defended  by  counsel,  shall  be  allowed,  if  he  thinks 
ft,  to  open  the  case  for  the  defence,  and  after  the  conclusion  of  such  opening 
to  examine  such  witnesses  as  he  thinks  fit,  and  when  all  the  evidence  is  con- 
cluded to  sum  up  the  evidence. 

3.  If  no  witnesses  are  examined  for  the  defence  the  counsel  for  the 

accused,  or  the  accused  in  case  he  is  not  defended  by  counsel,  shall  have  the 
privilege  of  addressing  the  jury  last,  otherwise  such  right  shall  belong  to  th'^ 
counsel  for  the  prosecution:  Provided,  that  the  right  of  reply  shall  be 

alwa}  s allowed  to  the  Attorney-General  or  Solicitor-General,  or  to  aii}^  coun- 
sel acting  on  behalf  of  either  of  them. 
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The  evidence  adduced  by  the  prosecution  was  designed  to 
negative  (1)  death  by  accident,  (2)  death  by  suicide,  (3)  the  death 
having  been  caused  by  some  one  who  had  entered  the  house 
from  the  outside;  and  the  various  facts  and  circumstances  relied 
on  to  negative  these  causes  were  fully  developed  in  the  examina- 
tion of  the  witnesses. 

Evidence  was  also  adduced  for  the  purpose  of  shewing  that 
the  room  in  which  the  woman  was  when  she  met  her  death  must 
have  been  entered  from  the  other  part  of  the  house  in  which  the 
prisoner  dwelt. 

Evidence  was  also  led  for  the  purpose  of  shewing  that  the 
prisoner  had  a motive  for  killing  this  woman,  and  to  shew  that, 
although  he  knew  that  his  wife  was  in  the  burning  building, 
he  did  not  tell  the  firemen  that  she  was  there,  and  that  that 
was  inconsistent  with  that  regard  for  her  which,  if  he  were  inno- 
cent, he  would  have  had;  and  there  were  other  circumstances 
of  a perhaps  less  important  character  which,  it  was  suggested, 
pointed  to  his  guilt. 

The  evidence  was  designed  to  shew  that  the  condition  in 
which  the  body  was  found,  negatived  suicide  or  death  by  accident, 
and  pointed  to  the  conclusion  that  the  woman  had  been  killed 
or  rendered  insensible  by  a blow  with  an  iron  instrument  found 
in  the  room  in  which  her  body  lay,  or  by  choking,  and  that  the 
premises  had  been  set  on  fire  for  the  purpose  of  destroying  the 
evidence  of  the  crime  that  had  been  committed. 

What  the  Crown  relied  on  must  have  been  manifest  to  counsel 
for  the  prisoner,  and,  indeed,  in  addressing  the  jury,  he  dealt 
with  what,  as  I have  said,  was  brought  out  by  the  evidence, 
advanced  the  theory  of  death  by  suicide  or  by  accident,  and 
combatted  the  inferences  which  it  was  evident  that  the  Crown 
relied  on  as  pointing  to  the  conclusion  that  the  prisoner  was 
guilty  of  murdering  the  woman. 

Much  was  attempted  to  be  made  by  Mr.  Agar  of  the  fact 
that  counsel  for  the  Crown  had  argued  that  the  evidence  pointed 
to  the  conclusion  that  the  woman  had  been  struck  with  the 
iron  bar,  but  I may  point  out  that  it  would  have  been  strange 
indeed,  if  counsel  at  the  trial  had  not  recognised  that  that  argu- 
ment would  be  presented  to  the  jury,  and  that  he  was  not  guilty 
of  giving  it  the  go-by,  but  addressed  an  argument  to  the  jury 
with  reference  to  it. 
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The  second  question  must,  in  my  opinion,  be  answered  in 
the  negative. 

What  sec.  4 (5)  of  the  Canada  Evidence  Act*  forbids  As  the 
commenting  on  the  failure  of  the  person  charged  to  testify.  It 
was  argued  that  this  provision  had  been  violated  by  counsel 
for  the  prosecution  in  his  address  to  the  jury.  What  was  said 
by  him,  after  discussing  the  evidence,  was: — • 

“1  say  to  you,  taking  these,  facts,  you  have  the  record  of  a 
crime:  you  have  the  record  of  an  act  wrongfully  done  upon  that 
woman  which  resulted  in  her  death:  you  have  the  record  of  murder. 
No  explanation  has  been  offered  and  no  explanation  is  possible 
of  these  facts  that  will  exculpate  the  criminal  whom  we  have 
not  yet  inquired  as  to  in  regard  to  that  act.” 

It  is  evident  that,  in  making  these  observations,  counsel 
was  referring  to  the  address  of  counsel  for  the  prisoner,  and  to 
his  not  having  suggested  any  theory  as  to  the  cause  of  the  woman’s 
death  that  would  explain  the  condition  in  which  her  body  was 
found,  which,  according  to  the  case  of  the  Crown,  indicated  that 
. she  had  been  murdered. 

Question  3 must  also  be  answered  in  the  negative.  Indeed, 
upon  the  evidence,  if  the  woman  was  killed,  there  could  be  no 
question  as  to  its  being  anything  but  murder,  and  there  was 
no  suggestion  by  counsel  for  the  prisoner  of  manslaughter.  The 
defence  was  that  the  prisoner  had  no  part  in  the  kilhng,  if  she 
was  killed. 

I would  also  answer  questions  4,  5,  6,  and  7 in  the  negative. 

What  was  said  by  Lord  Coleridge  in  Rex  v.  Wyman  (1918), 
13  Cr.  App.  R.  163,  165,  is  apposite  to  the  contention  put  forward 
by  counsel  for  the  prisoner  in  his  argument  before  us.  Refer- 
ring to ‘‘particulars  of  misdirection”  that  had  been  furnished  by 
counsel  for  the  prisoner,  that  learned  Judge  said: — • 

“They  were  evidently  the  creation  or  conception  of  some 
’earned  person,  who,  having  the  transcript  of  the  shorthand 
notes  of  the  evidence  and  of  the  summing  up,  directed  much 
ingenuity  and  industry  to  picking  out  from  a long  and  careful 
summing  up  a number  of  small  points,  most  of  which  are  frivolous. 

*R.S.C.  1906,  ch.  145,  sec.  4 (5):  ‘'The  failure  of  the  person  charged 

. . . to  testify,  shall  not  be  made  the  subject  of  comment  by  the  Judge, 

or  by  counsel  for  the  prosecution.” 
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On  these  we  are  asked  to  upset  the  conviction  if  we  can  find  any 
possible  shght  oversight  or  error  of  statement  or  some  inference 
to  be  possibly  drawn  from  a chance  phrase  or  possible  immaterial 
misconstruction  of  evidence.  The  Court  does  not  deal  with 
matters  of  this  kind.  We  are  here  to  deal  only  with  substantial 
points  of  misdirection.  We  strongly  object  to  this  practice 
which  is  growing,  and  we  hope  that  in  the  future  it  may  be  more 
honoured  in  the  breach  than  in  the  observance.  It  is  not  fair 
to  learned  Judges  and  others  who  have  to  sum  up  in  elaborate 
cases  for  their  remarks  to  be  subjected  to  the  minute  scrutiny 
which  has  been  apphed  in  this  case.’’ 

The  observations  made  by  the  learned  trial  Judge  upon  the 
evidence  are  not  open  to  objection.  He  clearly  pointed  out 
to  the  jury  more  than  once  that  they  and  they  alone  were  the 
judges  as  to  all  questions  of  fact,. and  his  observations  as  to  how 
he  viewed  the  evidence  did  not  go  beyond  what  it  was  proper 
for  him  to  say.  Upon  this  point  I may  refer  to  the  following 
passage  from  the  judgment  of  the  Lord  Chief  Justice  in  Rex  v. 
0^ Donnell  (1917),  12  Cr.  App.  R.  219,  221: — • 

“In  regard  to  the  second  point,  it  is  sufficient  to  say,  as  this 
Court  has  said  on  many  occasions,  that  a Judge,  when  directing 
a jury,  is  clearly  entitled  to  express  his  opinion  on  the  facts  of 
the  case,  provided  that  he  leaves  the  issues  of  fact  to  the  jury  to 
determine.  A Judge  obviously  is  not  justified  in  directing  a 
jury,  or  using  in  the  course  of  his  summing  up  such  language 
as  leads  them  to  think  that  he  is  directing  them,  that  they  must 
find  the  facts  in  the  way  which  he  indicates.  But  he  may  express 
a view  that  the  facts  ought  to  be  dealt  with  in  a particular  way, 
or  ought  not  to  be  accepted  by  the  jury  at  all.  He  is  entitled 
to  tell  the  jury  that  the  prisoner’s  story  is  a remarkable  one, 
or  that  it  differs  from  accounts  which  he  has  given  of  the  same 
matter  on  other  occasions.  No  doubt  the  Judge  here  did  express 
himself  strongly  on  the  case,  but  he  left  the  issues  of  fact  to  the 
jury  for  their  decision,  and  therefore  this  point  also  fails.” 

It  may  be  pointed  out  that  the  6th  question  is  stated  in  an 
unsatisfactory  and  improper  form.  It  is  not  said  what  the  defence 
suggested  by  counsel  for  the  prisoner  was,  and  it  is  impossible 
to  say  what  the  question  means.  It  is  sufficient,  however,  to 
say  that  in  his  charge  the  learned  Judge  dealt  with  and  placed 
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before  the  jury  every  theory  suggested  by  counsel  for  the 
prisoner. 

In  my  view,  the  case  was  fairly  and  properly  conducted  by 
counsel  for  the  Crown,  and  the  charge  of  the  learned  Judge 
indicated  clearly  to  the  jury  what  their  functions  were  and  the 
conclusion  to  which  they  must  come  before  pronouncing  the 
prisoner  guilty — 'that  they  must,  in  order  to  justify  a finding 
of  guilt,  reject  the  theories  put  forward  on  behalf  of  the  prisoner 
and  come  to  the  conclusion  that  it  was  estabhshed  beyond  all 
reasonable  doubt  that  the  woman  had  been  murdered  and  that 
the  prisoner  had  murdered  her. 

Maclaeen  and  Magee,  JJ.A.,  agreed  with  Meredith,  C.J.O. 

Ferguson,  J.A.: — -Case  stated  by  Mr.  Justice  Latchford, 
pursuant  to  an  order  of  a Divisional  Court  dated  the  8th  March, 
1920. 

, The  prisoner  was  tried  before  Mr.  Justice  Latchford,  with  a 
jury,  at  the  Toronto  Assizes  in  February  last,  upon  a charge  of 
murder.  The  jury  returned  a verdict  of  ‘‘guilty.^’  The  prisoner 
offered  no  evidence.  Crown  counsel  claimed  the  right  to  waive 
the  privilege  of  summing  up  the  evidence,  and  to  reserve  what 
he  had  to  say  to  the  jury  for  his  reply.  Counsel  for  the  prisoner 
objected,  and,  in  the  face  of  his  objection,  the  learned  trial  Judge 
ruled  as  follows : — 

‘‘My  ruling  must  be  that  the  statute  (sec.  944  of  the  Code) 
is  clear  in  the  matter.  The  Crown  counsel  is  not  obhged  to 
address  the  jury  first.  He  may  waive  his  privilege,  as  the  statute 
calls  it,  and  confine  his  whole  address  to  what  he  has  the  absolute 
right  to  do — reply.” 

The  first  question  stated  for  our  opinion  reads : — 

“(1)  Was  I right  in  my  interpretation  of  sub-sec.  3 of  sec. 
944  of  the  Criminal  Code,  and  was  the  accused  prejudiced  in 
his  defence  by  his  counsel  being  refused  the  privilege  of  addressing 
the  jury  last,  subject  to  the  right  of  counsel  for  the  Attorney- 
General  to  reply?” 

Upon  the  argument  some  discussion  took  pl^ce  as  to  whether, 
in  exercising  his  right  of  reply,  the  Crown  counsel,  having  waived 
his  right  to  sum  up,  could  reply  generally  on  the  whole  case. 


App.  Div. 
1920 

Rex 

V. 

COPPEN. 
Meredith, C.J.O. 


408 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1920 

Rex 

V. 

COPPEN. 
Ferguson,  J.A. 


[vOL. 

or  was  limited  to  answering  the  arguments  of  the  prisoner’s 
counsel;  Mr.  Bayly  contended  that  this  question  was  not  raised 
in  the  stated  case.  I think  he  was  right,  and  for  that  reason 
refrain  from  discussing  that  phase  of  the  argument. 

The  evidence  on  which  the  prisoner  was  convicted  was  all 
circumstantial,  affording  opportunity  for  grouping  the  facts 
in  various  ways;  for  the  making  of  different  combinations  of 
circumstances;  for  the  drawing  of  different  inferences  and  con- 
clusions; and  for  the  presentment  of  different  arguments,  depen- 
ding on  the  skill  and  ingenuity  of  counsel. 

Counsel  for  the  prisoner  call  attention  to  the  following  state- 
ment of  Crown  counsel,  made  in  opening  his  reply 

^'It  is  my  function  at  this  stage  not  to  inflame  your  minds, 
but’  to  summarise  for  you  the  testimony  which  we  have  been 
taking  for  more  than  two  days.  The  Crown  has  taken  great 
care  during  the  giving  of  this  evidence,  all  of  it  given  by  the 
Crown,  to  make  no  comment  upon  the  evidence,  to  indicate  in 
no  way  the  bearing  of  the  facts  which  it  was  laying  before  you. 
I have  left  that  for  a few  minutes,  which  I shall  devote  to  a review 
of  the  testimony.”  . 

This  statement,  counsel  says,  substantiates  his  complaints  to 
the  jury:— 

‘‘I  do  not  know  what  my  learned  friend’s  theory  of  the  crime 
is.  I am  at  a disadvantage”  (p.  19  of  the  transcript  of  evidence). 

‘‘But  the  difficulty  I am  labouring  under  at  the  present  time 
is  that  I do  not  know  exactly  what  the  Crown  prosecutor  is  trying 
to  prove”  (p.  20). 

Before  us,  it  was  argued  that  the  failure  of  the  Crown  to  sum 
up  the  evidence  left  the  prisoner’s  counsel,  in  a matter  of  life 
and  death,  to  grope  in  darkness  for  the  inferences,  arguments, 
and  ultimate  theories  of  the  prosecution,  or  to  waste  his  time 
and  efforts  in  speculating  as  to  the  Crown’s  inferences,  arguments, 
and  theories,  and  in  gathering  up  every  piece  of  evidence,  arranging, 
re-arranging,  and  dovetailing  them  in  hypothetical  cases  built 
according  to  his  own  conceptions,  for  the  purpose  of  assaihng 
them,  and  tearing  them  to  pieces,  hoping  in  this  way  to  hit  upon 
the  Crown’s  case,  theories,  and  arguments,  and  to  destroy  them. 
This,  the  prisoner’s  counsel  contends,  was  unjust  and  unfair, 
and  not  in  keeping  with  the  honour  and  dignity  of  the  Crown, 
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or  in  keeping  with  the  duty  of  the  Crown  counsel  to  prosecute 
with  open  hand  and  fairness — 'to  secure  justice  to  the  accused — • 
to  give  him  the  right  to  be  heard  by  counsel  and  to  make  known 
to  him  the  grounds  on  which  the  Crown  demands  his  life. 

I must  confess  that  these  arguments  appealed  strongly  to  my 
humanity  and  sense  of  what  is  fair;  but  it  does  not  follow 
that  the  course  pursued  was  illegal. 

Counsel  for  the  prisoner  was  able  to  refer  us  to  numerous 
cases  for  statements  made  by  learned  Judges  pointing  out  and 
discussing  the  duty,  in  the  sense  of  the  propriety,  of  Crown 
counsel  doing  this  or  that:  for  instance,  Regina  v.  Berens,  4 F. 
& F.  842;  Regina  v.  Puddick,  4 F.  & F.  497;  Regina  v.  Holchester, 
10  Cox  C.C.  226;  Rex  v.  Banks,  [1916]  2 K.B.  621,  in  the  latter 
of  which  cases  it  is  stated  “ that  prosecuting  counsel  ought  not 
to  press  for  a conviction  . . . they  should  regard  themselves 

rather  as  ministers  of  justice  assisting  in  its  administration  than  as 
advocates.”  ' 

All  of  these  cases  seems  to  me  to  fall  short  of  deciding 
that,  if  prosecuting  counsel  fails  to  observe  the  high  standards 
of  professional  conduct  suggested  by  the  learned  Judges  as  proper, 
he  thereby  acts  illegally.  The  result,  as  I see  it,  is  that,  while 
it  is  within  the  province  of  the  Court  to  express  an  opinion  on 
the  propriety  or  impropriety  of  the  course  pursued  by  Crown 
counse],  it  is  not  within  the  jurisdiction  of  the  Court  to  control 
his  actions  in  matters  of  ethics  or  etiquette. 

Neither  at  the  trial,  nor  on  the  argument  before  us,  did  Crown 
counsel  see  fit  to  disclose  the  reasons  which  prompted  counsel 
at  the  trial  to  decline  to  sum  up;  yet  I refuse  to  believe  that  he 
was  prompted  by  a desire  to  obtain  an  advantage,  or  that  he  acted 
as  he  did  knowing  or  appreciating  that  the  accused  might  be 
thereby  embarrassed,  or  that  any  such  claim  would  be  made. 

Mr.  Bayly  did  not  discuss  the  fairness  or  unfairness  of  the 
trial.  Fie . contented  himself  with  arguing  that  what  had  been 
done  was  legal,  and  for  that  proposition  relied  upon  a decision 
of  the  New  Brunswick  Court  of  Appeal,  Rex  v.  Keir stead,  42 
D.L.R.  193,  holding  that  the  Crown,  in  a case  where  the  prisoner 
has  offered  no  evidence,  may  waive  its  right  tP  sum  up,  and  may 
address  the  jury  last;  and  upon  a case  of  Rex  v.  Lee  Giiey,  15 
O.L.R.  235,  239,  240,  on  which  case  he  argued  that,  if  the  point 
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now  presented  for  our  consideration  was  determined  by  the 
New  Brunswick  Court,  we  ought  to  follow  its  decision. 

I am  not  satisfied  that  the  Keirstead  case  decided  or  pur- 
ported to  decide  that  the  right  to  sum  up  could  be  waived  in 
a case  where  the  prisoner  might  be  prejudiced  by  such  a course 
of  action:  for  White,  J.,  dehvering  the  opinion  of  the  Court,  at 
pp.  200,  201,  makes  the  following  statement: — ■ 

‘‘Having  regard  to  the  facts  of  the  present  case,  it  is  difficult 
to  say  what  useful  purpose  could  have  been  served  by  compelling 
the  Attorney-General  to  sum  up  the  evidence  for  the  'prosecution 
before  the  prisoner’s  counsel  addressed  the  jury;  or  in  what  way 
the  prisoner  can  have  been  prejudiced  by-  the  failure  of  the 
Attorney-General  to  so  sum  up,  assuming  that  he  was  under  no 
obhgation  to  do  so.  It  was  not  in  dispute  before  us,  and  under 
the  evidence  could  not  be  disputed,  that  the  prisoner  killed  his 
wife  under  circumstances  which  render  him  guilty  of  murder, 
provided  he  has  failed  to  establish  his  defence  of  insanity.  The 
onus  of  estabhshing  that  defence  was  upon  him.” 

None  of  the  other  cases  referred  to  on  the  argument  deal 
with  or  decide  the  exact  point  now  under  consideration,  which, 
as  I see  it,  is,  “May  the  Crown  refuse  to  sum  up  and  make 
known  to  the  prisoner  the  reasons  why,  on  the  evidence  presented, 
it  asks  a verdict,  if  by  so  doing  the  prisoner  is  placed  at  a dis- 
advantage or  prejudiced  in  the  presentation  of  his  defence?” 

The  history  of  sec.  944  is  discussed  in  Rex  v.  Martin  (1905), 
9 Can.  Crim.  Cas.  371,  and  Regina  v.  LeBlanc,  6 Can.  Crim. 
Cas.  348;  and  the  history  of  similar  legislation . in  England  in 
Regina  v.  Berens,  supra;  a perusal  of  these  authorities,  and  of 
the  authorities  therein  considered,  convinces  me  that  the  Courts 
have  always  looked  upon  the  right  to  sum  up  as  a privilege 
which  the  Crown  could  and  in  most  cases  should  waive,  cer- 
tainly never  as  a right  involving  an  obhgation  on  the  part  of 
the  Crown  to  sum  up.  Counsel  did  not  refer  us  to  any  case, 
and  I have  been  unable  to  find  any  case,  to  support  the  propo- 
sition that  it  is  within  the  jurisdiction  of  the  Courts  to  place 
upon  the  Crown  an  obhgation  or  duty  to  sum  up,  on  the  theory 
that  the  prisoner  is  entitled  to  a trial  conducted  according  to 
what  may  be  the  Court’s  ideas  of  natural  justice,  humanity,  or 
what  is  fair. 
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For  these  reasons,  I am  of  opinion  that  our  law  gives  the  Crown 

counsel  a right  to  dechne  to  sum  up,  and  that  the  trial  Judge  

was  right  in  so  ruling;  that,  if  the  prisoner  was  prejudiced  in 

fact,  he  was  not  prejudiced  in  the  eye  of  the  law,  and  I would  Gopfen. 

answer  the  question  accordingly.  Ferguson,  j.a. 

On  the  other  questions  I agree  in  the  conclusion  of  my  Lord 
the  Chief  Justice. 

Hasten,  J.,  agreed  with  Ferguson,  J.A. 

Conviction  affirmed. 


[APPELLATE  DIVISION.]  1919 


Re  McConkey  Arbitration.  

^ 1920 

Landlord  and  Tenant — Payment  by  Landlord  of  Value  of  Buildings  and  April  26. 
Improvements”  of  Tenant — Fixtures” — Trade  Fixtures — Tenant’s  Fix- 
tures— Articles  Affixed  to  Freehold  for  Use  in  Business  Carried  on  in 
Building  upon  Demised  Premises — Construction  of  Lease — Arbitration 
and  Award — Effect  of  Opinion  of  Court — Case  Stated  by  Arbitrators  under 
Arbitration  Act,  sec.  29 — Award  Following  Opinion  Expressed — Motion 
to  Set  aside — Right  of  Tenant  to  Remove  Fixtures — Election  not  to  Exercise. 

A lessor  of  land  for  a term  of  21  years  covenanted  in  the  lease  that,  at  the 
expiration  of  the  term,  he  would  pay  to  the  lessee  the  value  “of  such  buildings 
and  improvements  as  may  then  be  erected  and  standing  on  the  said  hereby 
demised  premises.”  The  lease  also  provided  that,  whenever  any  dispute 
should  arise  “touching  the  value  of  any  buildings,  fixtures,  or  things  . . . 

on  the  demised  premises,”  the  matter  in  difference  should  be  referred  to 
arbitrators.  A dispute  having  arisen,  arbitrators  were  appointed;  they 
stated  a case  for  the  opinion  of  the  Court  as  to  the  construction  of  the  lease, 
and  Middleton,  J.,  declared  that  “buildings  and  improvements”  included 
fixtures  in  good  faith  brought  upon  the  demised  premises  for  the  purpose 
of  the  tenant’s  business  and  forming  an  integral  part  thereof,  irrespective 
of  whether  or  not  the  same  might  be  landlord’s  fixtures,  tenant’s  fixtures, 
or  trade  fixtures,  but  that  the  words  did  not  include  purely  chattel  property: 

Re  McConkey  Arbitration  (1918),  42  O.L.R.  380.  The  arbitrators,  then, 
assuming  to  be  guided  by  the  opinion  of  Middleton,  J.,  found  that  certain 
articles,  such  as  a dumb  waiter,  refrigerator,  and  kitchen-sinks,  placed 
by  the  lessee  in  the  building  erected  upon  the  land,  were  not  an  integral 
part  of  the  building,  that  is,  essential  to  its  completeness  as  a building, 
but  were  integral  to  the  business  of  the  tenant  in  keeping  a restaurant; 
and  they  awarded  that  the  lessor  should  pay  the  value  of  these  articles: — 

Held,  that  the  award  might  be  set  aside  notwithstanding  that  it  followed 
the  opinion  of  the  Court  upon  a case  stated  under  sec.  29  of  the  Arbitration 
Act. 

British  Westinghouse  Electric  and  Manufacturing  Co.  v.'  Underground  Electric 
Railways  Co.  of  London,  [1912]  3 K.B.  128,  [1912]  A.C.  673,  followed. 

A motion  to  set  aside  the  award  was  entertained  and  considered  b}'  a Divisional 
Court,  upon  appeal  from  the  refusal  of  Sutheeland,  J.,  to  wliom  the 
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motion  was  first  made,  to  entertain  what  was  in  effect  an  appeal  from  the 
decision  of  Middleton,  J.;  and  it  was  held,  that  the  words  “buildings  and 
improvements”  included  tenant’s  fixtures,  and  that  such  a meaning  was 
not  inconsistent  with  or  repugnant  to  the  other  provisions  of  the  lease 
wherein  the  word  “fixtures”  was  used.  Tenant’s  fixtures  are  part  of  the 
building.  There  was  no  pro^dso  in  the  document  requiring  the  tenant  to 
exercise  his  right  or  privilege,  if  he  had  it,  to  sever  from  the  freehold  v/hat 
would  be  his  fixtures.  He  had  not  exercised  the  right,  but  had  elected  to 
allow  these  articles  to  remain  as  part  of  the  building;  and  so  was  entitled 
to  payment  of  the  value  thereof. 

Stack  V.  T.  Eaton  Co.  (1902),  4 O.L.R.  335,  West  v.  Blakeway  (1841),  2 
M.  & G.  729,  and  In  re  Bedson’s  Trusts  (1885),  28  Ch.  D.  523,  applied  and 
followed. 

Motion  to  set  aside  the  award  dismissed. 

Decision  of  Middleton,  J.,  above  referred  to,  approved. 

Motion  by  the  Toronto  General  Trusts  Corporation  for  an 
order  setting  aside  an  award  or  remitting  it  to  the  arbitrators  for 
reconsideration. 

The  award  was  made  in  an  arbitration  between  the  Toronto 
General  Trusts  Corporation  and  E.  G.  E.  McConkey,  the  Canadian 
Bank  of  Commerce,  and  Fred  W.  Cowan. 

December  22,  1919.  The  motion  was  heard  by  Sutherland, 
J.,  in  the  Weekly  Court,  Toronto.  , 

E.  G.  Long,  for  the  Toronto  General  Trusts  Corporation. 

M.  H.  Ludwig,  K.C.,  for  the  other  parties  to  the  arbitration. 

December  31,  1919.  Sutherland,  J.:— This  is  a motion  on 
behalf  of  the  Toronto  General  Trusts  Corporation  for  an  order 
that  the  award  made  herein  on  the  13th  day  of  October,  1919, 
be  set  aside  or  remitted  back  to  the  arbitrators  for  reconsideration, 
on  the  following  among  other  grounds,  namely: — • 

(1)  That  an  error  in  law  appears  on  the  face  of  the  award  in 
that  the  arbitrators  have  allowed  the  tenant  the  value  of  the  items 
or  articles  set  out  in  para.  7 of  the  award. 

(2)  The  items  or  articles  referred  to  in  para.  7 of  the  said 
award  are  not  part  of  the  buildings  and  improvements  for  which 
the  landlord  is  obliged  to  pay  under  the  terms  of  the  lease  between 
J.  H.  Richardson  as  lessor  and  William  R.  Wilson  as  lessee,  dated 
the  1st  November,  1896,  referred  to  in  the  sa.id  award. 

(3)  The  answer  given  by  Mr.  Justice  Middleton  in  his  judgment 
of  the  20th  March,  1918,  to  the  third  question  in  the  special  case 
submitted  by  the  arbitrators,  was  wrong  in  law,  and  constituted 
a misdirection  to  the  arbitrators. 
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The  arbitration  is  for  the  purpose  of  fixing  the  value  of  certain 
buildings  on  lands  demised  under  a lease  bearing  date  the  1st  day 
of  November,  1896.  The  arbitrators,  having  taken  upon  them- 
selves the  burden  of  the  arbitration,  were  met  with  difficulties 
arising  out  of  the  construction  of  the  lease  and  the  basis  on  which 
they  were  to  proceed  to  determine  the  value  of  the  buildings. 
Thereupon  a case  was  stated  for  the  opinion  of  the  Court,  and  the 
clauses  of  the  lease  with  reference  to  which  the  doubts  arose  were 
construed  by  Middleton,  J.,  in  a judgment  delivered  on  the  20th 
March,  1918:  Re  McConkey  Arhitration,  42  O.L.R.  380,  43  D.L.R. 
732.  The  arbitration  thereafter  proceeded  and  the  said  award 
was  made. 

Upon  the  motion  before  me  it  appeared  from  the  outset  plain 
to  me  that  the  main  contention  on  the  part  of  the  applicants  was 
one  based  on  the  view  that  the  construction  placed  by  Middleton, 
J.,  on  the  clauses  of  the  lease  in  question  was  an  erroneous  one, 
and  that,  the  arbitrators  having  proceeded  upon  the  basis  that 
it  should  determine  their  course  of  procedure,  the  award  was  also 
erroneous,  and  should  therefore  be  set  aside  or  remitted  back. 
Having  pointed  out  that,  if  this  were  so,  the  apphcation  to  me  was 
in  effect  an  appeal  from  one’  Judge  to  another,  I was  referred  to 
British  Westinghouse  Electric  and  Manufacturing  Co.  v.  Under- 
ground Electric  Railways  Co.  of  London,  [1912]  A.C.  673,  in  which 
it  was  held  that  ^‘although  the  opinion  of  the  High  Court  upon  a 
special  case  stated  by  an  arbitrator  under  the  Arbitration  Act, 
1889,  with  regard  to  a question  of  law  arising  in  the  course  of  the 
reference,  cannot  be  the  subject  of  an  appeal,  yet  if  that  opinion  is 
erroneous  an  award  expressed  to  be  founded  on  that  opinion  can 
be  set  aside  as  containing  an  error  of  law  apparent  on  the  face 
of  the  award.’’ 

I am  unable  to  see  that  that  case  is  an  authority  which  would 
make  it  appropriate  for  me  to  hear  and  determine  this  application, 
though  it  may  be  quite  appropriate  that  it  should  be  heard  and 
disposed  of  by  a higher  tribunal:  see  p.  686. 

I must  therefore  refuse  to  entertain  the  application,  and  must 
dismiss  it  with  costs. 

The  Toronto  General  Trusts  Corporation  appealed  from  the 
order  of  Sutherland,  J. 
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March  16.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

E.  G.  Long,  for  the  appellants,  argued  that  the  articles  in 
dispute  were  not  “improvements,”  within  the  meaning  of  the 
lease.  The  tenant  had  put  in  certain  so-called  fixtures,  which 
did  not  in  fact  become  part  of  the  premises;  and,  further,  were 
put  in  by  the  tenant  for  his  business,  and  did  not  improve  the 
premises  from  the  standpoint  of  the  landlords.  It  was  clear  that 
the  learned  Judge  whose  opinion  was  obtained  by  the  arbitrators, 
when  in  that  opinion  he  referred  to  fixtures,  meant  fixtures 
“integral  to  the  business,”  not  “integral  to  the  building.” 
Improvements  consist  of  articles  which  are  so  affixed  to  the  free- 
hold that  they  are  no  longer  chattels,  but  are  part  of  the  building. 
In  Lamhourn  v.  McLellan,  [1903]  2 Ch.  268,  273,  a special  kind  of 
machinery  was  held  not  to  be  an  integral  part  of  the  building. 
In  Godson  v.  Burns  & Co.  (1919),  58  Can.  S.C.R.  404,  46  D.L.R. 
97,  it  was.  held  that,  in  the  absence  of  special  provisions  in  the 
lease,  the  tenant  was  entitled  to  remove  his  trade  fixtures.  See 
also  WoodfalPs  Landlord  and  Tenant,  19th  ed.,  p.  743;  West  v. 
Blakeway  (1841),  2 M.  & G.  729. 

M.  H.  Ludwig,  K.C.,  for  the  respondent.  No  appeal  lies  in 
this  case:  In  re  Knight  and  Tabernacle  Permanent  Building 
Society,  [1892]  2 Q.B.  613;  Halsbury’s  Laws  of  England,  vol.  1, 
p.  477,  para.  994.  The  test  as  to  fixtures  is  whether  they  can  be 
taken  away  without  damaging  the  building:  Re  Brantford 
Electric  and  Power  Co.  and  Draper  (1896),  28  O.R.  40,  affirmed  in 
(1897)  24  A.R.  301;  Leschallas  v.  Woolf,  [1908]  1 Ch.  641;  Ewell’s 
Law  of  Fixtures,  2nd  ed.,  p.  7,  last  paragraph,  and  cases  cited 
there. 

April  26.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A.: — ^Appeal  by  the  lessors  from  a judgment  of  Sutherland,  J., 
dated  the  31st  December,  1919,  refusing  to  set  aside  an  award 
dated  the  13th  October,  1919.  In  making  the  award,  the  arbi- 
trators followed  an  opinion  of  Middleton,  J.  (42  O.L.R.  380,  43 
D.L.R.  732),  given  on  a case  stated  by  the  arbitrators  under  sec. 
29  of  the  Arbitration  Act,  R.S.O.  1914,  ch.  65. 

The  appellants  do  not  complain  that  the  arbitrators  failed 
properly  to  interpret  or  follow  the  opinion  of  Mr.  Justice  Middle- 
ton,  but  took  and  maintain  the  position  that  his  opinion  is  wrong; 
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that  his  pronouncement  had  merely  the  force  and  effect  of  an 
opinion  given  to  the  arbitrators  to  enable  them  to  make  their 
award,  and  was  not  a judgment  binding  upon  the  parties;  and,, 
in  that  the  award  embodies  and  follows  an  erroneous  opinion, 
error  appears  on  the  face  of  the  aw^ard,  and  the  award  can  and 
should  be  set  aside. 

Therefore  the  apphcation  to  Mr.  Justice  Sutherland  was  in 
effect  an  appeal  from  Middleton,  J.  In  such  circumstances, 
Mr.  Justice  Sutherland  contented  himself  with  making  a formal 
order  dismissing  the  apphcation,  thereby  enabhng  the  appellants 
to  submit  the  opinion  and  question  to  an  appellate  tribunal. 

Section  29  of  the  Arbitration  Act  is  in  the  same  words  as 
sec.  19  of  the  Enghsh  Arbitration  Act,  1889.  The  English  cases 
estabhsh  that  an  appeal  hes  from  an  award  following  an  opinion 
expressed  under  sec.  19.  See  British  Westinghouse  Electric  and 
Manufacturing  Co.  v.  Underground  Electric  Railways  Co.  of  London^ 
[1912]  3 K.B.  128,  affirmed,  [1912]  A.C.  673;  also  cases  collected 
in  White  Stringer  & King’s  Annual  Practice,  1920,  vol.  2,  p.  2220. 

Counsel  for  the  respondent  did  not  contend  that  the  opinion 
of  Middleton,  J.,  was  binding  upon  the  parties,  or  that  the  practice 
estabhshed  in  England  should  not  be  followed. 

The  appeal  is  confined  to  the  value  of  certain  articles  which  the 
arbitrators  directed  the  landlord  to  pay  for  as  “buildings  and 
improvements”  under  the  terms  of  a covenant  in  the  lease.  The 
articles  in  question  are  enumerated  and  valued  in  para.  7 of  the 


award,  as  follows: — 

Dumbwaiter $ 72.30 

Refrigeration  plant 4,114.50 

Refrigerator 331.73 

1 Brantford  portable  oven  with  boiler  on  top 

—No.  95 810.10 

2 milk  receptacles  enclosed  in  4'4"  x 2'1" 

marble 162.58 

Kitchen: 

3 sinks,  metal,  with  covering 152.82 

Marble  counter,  hoods,  etc.  (Amount  to  be 


according  to  the  terms  of  the  said  agree- 
ment of  the  21st  June,  1919) 

Marble  shelves,  columns 

31 — 47  o.L.R. 
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Kitchen  {second  floor): 

1 iron  hood  across  room,  outlet  to  fan 75.87 


Marble  counter,  hood,  etc.  (Amount  to  be 
according  to  the  terms  of  said  agreement 

of  21st  June,  1919) 

Third  Floor: 

1 sink  4'6"  x 2'6" 43.35 

1 sink  2'3"  x 3T0" 31.60 

1 sink-top  and  covering.  (Amount  to  be 
according  to  the  terms  of  said  agreement  of 
21st  June,  1919) 

These  items  and  amounts  are  dealt  with  by  the  arbitrators 
thus : — 

“The  arbitrators  have  met  with  differences  and  difficulties 
as  to  the  exact  meaning  of  the  opinion  of  the  Honourable  Mr. 
Justice  Middleton,  and  the  apphcation  of  the  same  to  the  ‘items 
and  articles’  just  enumerated. 

“In  the  opinion  of  the  Honourable  Mr.  Justice.  Middleton  on 
the  special  case,  he  says,  in  reference  to  the  words  ‘buildings  and 
improvements — 

“‘I  do  not  think  this  would  cover  purely  chattel  property,  but 
that  due  weight  must  be  given  to  the  other  words  used,  “erected 
ard  standing  on  the  . . . demised  premises;”  and  all  that 

in  any  fair  sense  falls  within  this  description,  without  entering 
into  any  technical  discussion  as  to  landlord’s  fixtures,  tenant’s 
fixtures,  or  trade  fixtures,  if  in  good  faith  brought  upon  the  demised 
premises  and  forming  an  integral  part  thereof,  must  be  paid  for 
by  the  landlord.’ 

‘‘And  in  the  order  issued  thereon,  the  4th  paragraph  reads  as 
follows : — 

“‘And  this  Court  doth  further  declare,  in  answer  to  the  3rd 
question  submitted  in  such  case,  that  “buildings  and  improve- 
ments” include  fixtures  in  good  faith  brought  upon  the  demised 
premises  for  the  purpose  of  the  tenant’s  business  and  forming  an 
integral  part  thereof,  irrespective  of  whether  or  not  the ’same  may 
be  landlord’s  fixtures,  tenant’s  fixtures,  or  trade  fixtures,  but  do 
not  include  purely  chattel  property.’ 

“Counsel  for  the  tenant  and  mortgagees  contended  that  the 
learned  Judge  meant  ‘integral’  to  the  business  and  not  ‘integral’ 
to  the  building. 
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“We  find  that  these  ‘items  or  articles’  are  not  an  integral 
part  of  the  building— that  is,  essential  to  its  completeness  as  a 
building — ^but  are  integral  to  the  business  of  the  tenant  in  keeping  a 
restaurant. 

“We  are  anxious  to  avoid  even  the  appearance  of  departing 
from  any  construction  that  might  be  placed  upon  the  opinion  of 
the  Honourable  Air.  Justice  Middleton. 

“The  third  arbitrator,  being  guided  and  influenced  by  the 
judgment  of  Mr.  Justice  Middleton,  is  of  the  view  that  ‘items 
or  articles’  above  set  out  in  that  paragraph  were  such  as  were 
intended  by  the  opinion  of  the  Honourable  Mr.  Justice  Middleton 
to  be  allowed  under  the  words  ‘buildings  and  improvements.’ 
The  arbitrator  for  the  landlord  defers  to  that  view,  and  joins  in 
the  award,  that  the  whole  case  may  be  before  the  Court,  where, 
if  the  arbitrators  have  fallen  into  error,  the  same  may  be  corrected.” 

Mr.  Justice  Middleton  informs  me  that  the  arbitrators  have, 
in  their  award,  correctfy  interpreted  his  opinion,  in  that  he  meant 
fixtures  integral  to  the  building  and  not  fixtures  integral  to  the 
business;  also  that  he  did  not,  by  use  of  the  word  “integral,” 
intend  to  advise  that  such  articles  were  to  be  essential  to  the 
completeness  of  the  building,  but  merely  that  they  were  so  affixed 
as  to  form  part  of  the  building. 

The  covenant  in  question  reads  — 

“That  at  the  expiration  of  the  said  term  of  twenty-one  years 
hereby  granted  . . . he,  the  said  lessor,  his  heirs,  executors, 

administrators,  or  assigns,  shall  and  will  either  pay  or  cause  to  be  paid 
to  the  said  lessee,  his  executors,  administrators,  or  assigns,  . . . 

the  just  and  proper  value  at  that  time  (namely,  at  the  expiration 
of  the  said  term)  of  such  buildings  and  improvements  as  may 
then  be  erected  and  standing  on  the  said  hereby  demised  premises, 
the  said  value  to  be  fixed  by  arbitration  as  hereinafter  provided.” 

It  is  in  the  said  lease  further  provided 

“That  if  and  whenever  any  question,  dispute,  difference,  or 
controversy  shall  arise  between  the  parties  hereto,  or  their  respect- 
ive heirs,  executors,  administrators,  or  assigns,  touching  the 
value  of  any  buildings,  fixtures,  or  things  now  or  hereafter  to  be 
erected  or  being  on  the  demised  premises  ...  or  touching 
any  moneys  to  be  paid  by  either  party  under  any  covenant  or 
provision  in  these  presents  contained  . . . then  and  in 
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every  such  case  the  matter  in  difference  shall  be  referred  to  three 
arbitrators.  . . . Provided  always  that  in  determining  the 

amount  of  the  worth  or  value  of  any  buildings,  erections,  or 
improvements  standing  and  being  upon  the  said  demised  premises 
at  the  end  of  any  term  of  twenty-one  years,  the  said  arbitrators 
are  to  judge  of  such  buildings,  erections,  and  improvements 
abstractedly  and  without  reference  to  site  or  renewal  value,  but 
are  only  to  consider  the  cost  of  erection  and  deducting  for  age, 
decay,  wear  and  tear,  and  damages  sustained.” 

While  it  is  recited  that  the  lease  is  made  in  pursuance  of  the 
Act  respecting  Short  Forms  of  Leases,  the  document  does  not 
contain  any  covenant  or  proviso  permitting  the  tenant  to  remove 
his  fixtures;  yet  counsel  for  the  lessors  contends  that,  because 
the  covenants  and  provisoes  requiring  the  lessors  to  pay  for 
buildings  and  improvements  put  upon  his  premises  by  his  tenant, 
are  contained  in  a lease,  it  could  not  have  been  intended  that  the 
landlord,  under  a covenant  requiring  him  to  pay  for  buildings 
and  improvements,  should  be  required  to  take  and  pay  for  articles 
fixed  to  the  building  which  can  be  properly  described  as  tenant’s 
fixtures.  Counsel  for  the  respondent  contends  that  the  articles 
are  part  of  the  building,  and,  as  such,  improvements;  that  the 
articles  in  dispute  are  not  tenant’s  fixtures;  but,  even  if  they  are 
tenant’s  fixtures,  there  is  nothing  in  the  lease  permitting,  let  alone 
requiring,  the  tenant  to  sever  his  fixtures  and  convert  them  again 
into  chattels. 

All  of  the  articles  in  dispute  are  attached  to  the  building, 
and  are  such  as  would,  on  a sale  of  the  land,  pass  to  a purchaser. 
See  Stack  v.  T.  Eaton  Co.  (1902),  4 O.L.R.  335,  338,  where 
Meredith,  C.J.,  defivering  the  judgment  of  a Divisional  Court, 
after  reviewing  the  authorities,  lays  down  the  following  among 
other  propositions : — 

“(1)  That  articles  not  otherwise  attached  to  the  land  than 
by  their  own  weight  are  not  to  be  considered  as  part  of  the  land, 
unless  the  circumstances  are  such  as  to  shew  that  they  were  intended 
to  be  part  of  the  land. 

‘‘(2)  That  articles  affixed  to  the  land  even  slightly  are  to  be 
considered  part  of  the  land  unless  the  circumstances  are  such  as 
to  shew  that  they  were  intended  to  continue  chattels.” 
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“ (5)  That,  even  in  the  case  of  tenants’  fixtures  put  in  for  the 
purpose  of  trade,  they  form  part  of  the  freehold,  with  the  right, 
however,  to  the  tenant,  as  between  him  and  his  landlord,  to  bring 
them  back  to  the  state  of  chattels  again  by  severing  them  from 
the  soil,  and  that  they  pass  by  a conveyance  of  the  land  as  part 
of  it,  subject  to  this  right  of  the  tenant.” 

On  the  authority  of  West  v.  Blakeway,  2 M.  & G.  729,  Middle- 
ton,  J.,  in  his  opinion  to  the  arbitrators,  pointed  out  that 
“‘improvements’  is  a word  of  large  significance;  and,  when  it  is 
used  in  a lease,  it  is  intended  to  have  a wider  and  less  technical 
operation  than  the  word  ‘fixtures.’” 

In  In  re  Bedson’s  Trusts  (1885),  28  Ch.  D.  523,  at  p.  525,  Brett, 
M.R.,  says: — 

“One  general  rule  as  to  the  construction  of  any  instrument 
is  that  one  should  give  words  their  ordinary  meaning  in  the 
Enghsh  language,  and  should  neither  add  to  nor  take  av^ay  any- 
thing from  such  words  unless  one  is  obhged  to  do  so,  and  another 
rule  is,  that  unless  obhged,  one  should  not  construe  an  instrument 
in  such  a way  that  one  part  would  contradict  the  other  part.” 
Applying  these  rules,  it  seems  to  me  that  the  words  “buildings 
and  improvements”  are  wide  enough  to  include  tenant’s  fixtures, 
and  that  such  a meaning  is  not  inconsistent  with  or  repugnant 
to  the  other  provisions  of  the  lease  wherein  the  word  “fixtures” 
instead  of  “improvements”  is  used.  The  word  “fixtures”  is 
clearly  wide  enough  to  include  tenant’s  as  well  as  landlord’s 
fixtures,  and  I see  nothing  in  the  context,  or  in  the  circumstances 
under  which  the  words  were  used,  or  in  the  object  for  which 
they  were  used,  that  would  lead  me  to  think  that  the  parties 
intended  to  modify  the  ordinary  meaning  and  effect  of  either  of  the 
words  “improvements”  or  “fixtures.” 

The  lease  was  a renewal  of  a prior  long  term  lease.  Such 
buildings  as  were  on  the  property  had  been  built  by  the  tenant 
pursuant  to  the  covenant  to  build  and  to  maintain  upon  the 
premises  buildings  of  a certain  value,  and  the  object  of  the  parties 
was  to  provide  for  payment  to  the  tenant  of  the  value  of  these 
or  such  other  buildings  and  improvements  as  might  be  “erected” 
and  “standing”  at  the  expiration  of  the  term. 

As  pointed  out  in  Stack  v.  T.  Eaton  Co.,  tenant’s  fixtures  are 
part  of  the  building,  and  it  is  only  when  the  tenant  has  exercised 
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his  right  or  privilege  of  severing,  that  these  fixtures  regain  their 
state  of  chattels.  There  is  no  proviso  in  the  document  requiring 
the  tenant  to  exercise  his  right  or  privilege,  if  any,  to  sever  from 
the  freehold  what  would  be  his  fixtures.  Therefore,  even  if  the 
tenant  had  the  right  under  this  lease  to  remove  his  fixtures,  which 
I doubt,  it  was  a privilege  which,  it  seems  to  me,  he  could  waive. 
He  has  not  exercised  that  right,  but  has,  on  the  contrary,  elected 
to  allow  these  articles  to  remain  as  part  of  the  building. 

For  these  reasons,  I am  of  the  opinion  that,  on  a fair  con- 
struction of  the  document,  the  words  buildings  and  improve- 
ments’’ include  articles  in  good  faith  brought  upon  the  demised 
premises  for  the  purpose  of  the  tenant’s  business,  and  so  affixed 
to  it  as  to  form  part  of  the  building,  irrespective  of  whether  or 
not  the  same  may  be  landlord’s  fixtures,  tenant’s  fixtures,  or  trade 
fixtures,  but  do  not  include  purely  chattel  property. 

This,  I think,  was  the  meaning  and  effect  given  by  the  arbi- 
trators to  the  opinion  of  Middleton,  J.,  and  I think  they  rightly 
held  that  the  articles  in  dispute  should  be  taken  and  paid  for  by 
the  landlords. 

I would  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 


Routley  V.  Gokman  and  Coran. 


Principal  and  Surety — Promissory  Notes  Endorsed  by  Surety — Securities 
Deposited  with  Creditor  as  Collateral  to  Notes — Securities  Entrusted  by 
Creditor  to  Principal  Debtor  for  Collection — Failure  of  Principal  Debtor 
to  Account  for  Moneys  Collected — Effect  upon  Liability  of  Surety — -Right 
of  Trustee  {Creditor)  to  Appoint  Agent— Duty  of  Trustee  in.  Selection  of 
Agent — Absence  of  Negligence — Acquiescence  of  Surety— Evidence — Find- 
ings of  Trial  Judge— Appeal. 

The  plaintiff  advanced  two  sums  of  money  to  the  defendant  G.,  taking  as 
security  for  the  advances  two  promissory  notes  made  by  G.  and  endorsed  by 
the  defendant  C.  as  surety.  The  defendants  had  been  engaged  in  con- 
vassing  for  a life  insurance  company,  and  had  taken  promissory  notes  for 
premiums  from  persons  wliose  applications  they  had  secured.  G.  was  an 
agent  of  the  insurance  company,  and  C.  the  sub-agent  of  G.  Some  of  these 
premium-notes,  endorsed  by  both  defendants,  were  deposited  with  the 
plaintiff  as  security  collateral  to  the  two  principal  notes.  The  plaintiff 
entrusted  some  of  these  notes  to  G.  for  collection,  and  G.  failed  to  pay  over 
all  that  he  collected.  In  an  action  upon  the  two  principal  notes: — • 

Held,  that  both  defendants  were  liable. 


XL  VII.] 


ONTARIO  LAW  REPORTS. 


421 


In  such  a case  as  this  the  creditor  holds  the  collateral  securities  for  all  the 
parties  interested,  and  is  bound  to  use  ordinary  diligence  in  the  care  of  them, 
and  upon  payment  by  the  surety  to  assign  them  to  him;  and,  if  the  creditor 
has,  without  the  knowledge  or  consent  of  the  surety,  negligently  su^ered 
the  securities  to  be  diverted  from  the  purpose  of  the  pledge,  to  the  prejudice 
of  the  surety’s  right  to  be  subrogated,  the  surety  will  be  discharged  to  the 
extent  of  the  actual  loss. 

What  is  reasonable  or  negligent  depends  upon  the  circumstances  of  the 
particular  case. 

The  plaintiff  was  trustee  of  the  securities:  as  such  he  had  a right  to  appoint 
an  agent;  his  duty  was  to  exercise  discretion  in  the  choice;  but,  so  long  as  he 
selected  a qualified  person,  he  could  not  be  made  responsible  for  his  agent’s 
intelligence  or  Ihs  honesty. 

In  re  Weall  (1889),  42  Ch.  D.  674,  followed. 

Upon  the  evidence,  the  plaintiff  was  not  negligent  in  employing  G.,  the 
principal  debtor,  as  his  agent  to  collect  the  amounts  of  the  collateral  notes, 
and  the  defendant  C.  knew  of  and  acquiesced  in  the  employment. 

Judgment  of  the  District  Court  of  the  District  of  Thunder  Bay  affirmed. 
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The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Ferguson,  J.A.: — 

This  is  an  appeal  by  the  defendant  Coran  from  a judgment  of 
McKay,  Judge  of  the  District  Court  of  the  District  of  Thunder 
Bay,  dated  the  22nd /October,  1919,  whereby  he  directed  that  the 
plaintiff  recover  against  the  defendants  the  sum  of  $1,004.31 
and  costs. 

The  action  was  brought  on  two  promissory  notes,  made  by  the 
defendant  Gorman,  in  favour  of  the  plaintiff,  and  endorsed  by 
Gorman  and  Coran.  There  was  also  endorsed  on  both  notes  a 
waiver  and  guaranty,  signed  by  both  defendants;  reading:  “We 
hereby  waive  presentment  and  notice  of  protest,  and  guarantee 
payment  of  the  within  note.” 

The  facts  and  circumstances  are  set  forth  in  the  following 
extracts  taken  from  the  reasons  of  the  learned  trial  Judge : — 

“The  defendants  Cecil  Coran  and  G.  W.  Gorman  agreed 
to  canvass  for  life  insurance  certain  non-English  speaking  citizens 
in  the  western  portion  of  the  city  of  Fort  William,  for  the  Imperial 
Life  Assurance  Company  of  Canada. 

“The  company  allowed  them  a commission  of  about  65  per 
cent,  on  the  -first  premium,  of  which  their  city  agent  in  Fort 
William,  G.  W.  Gorman,  received  about  35  or  40  per  cent,  and 
his  sub-agent,  Cecil  Coran,  25  per  cent. 

“The  said  defendants  had  secured  promissory  notes  in  respect 
of  premiums  amounting  to  about  $1,889.60,  and  it  was  desirable 
to  pay  the  premiums  due  to  the  said  insurance  company,  as 
apparently  several  of  the  said  premium-notes  had  to  be  sued  in 
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order  to  secure  payment,  and  apparently  both  defendants  desired 
to  secure  the  prompt  payment  of  their  respective  commissions 
without  waiting  until  the  premium-notes  were  actually  paid  by  the 
respective  policy-holders. 

“For  several  reasons,  I place  no  rehance  on  the  evidence  of 
the  defendant  Cecil  Coran  where  it  disagrees  with  the  evidence 
of  the  plaintiff  or  of  the  defendant  G.W.  Gorman.  The  promissory 
notes  were  signed  and  endorsed  by  the  said  defendants  Gorman 
and  Coran  respectively,  and  handed  to  the  plaintiff,  one  note  for 
$655.85  about  the  21st  June,  1918,  and  the  other  for  $710.95 
on  the  15th  June,  1918,  being  the  respective  sums  advanced  by 
the  plaintiff  to  the  defendant  G.  W.  Gorman.  Various  premium- 
notes,  endorsed  apparently  by  both  defendants,  aggregating 
the  respective  amounts,  were  deposited  with  the  plaintiff  as 
collateral  security. 

“From  time  to  time  the  defendant  G.  W.  Gorman  secured 
many  of  these  collateral  notes  from  the  plaintiff  as  his  agent  to 
collect  the  same  and  pay  the  proceeds  of  such  collections  ,to  the 
said  plaintiff  to  be  applied  on  the  said  notes. 

“Notes  were  sued  in  the  name  of  G.  W.  Gorman,  to  the  know- 
ledge of  the  defendant  Cecil  Coran,  as  he  gave  evidence  on  behalf 
of  the  defendant  G.  W.  Gorman. 

“It  is  quite  probable  that  the  defendant  G.  W.  Gorman  could 
collect  these  various  notes  more  efficiently  and  at  less  cost  than 
if  handed  to  a solicitor  to  have  the  same  collected,  and  both 
defendants  were  interested  that  such  results  should  be  accom- 
plished, as  I held  that  the  defendant  Cecil  Coran  was  entitled 
only  to  25  per  cent,  of  the  premium  actually  paid,  less  costs  of 
collection.  Exhibit  13  and  the  subsequent  dealings  with  these 
two  defendants  would  support  that  construction  of  their  agree- 
ment. 

“The  defendant  G.  W.  Gorman  accounted  to  the  plaintiff 
from  time  to  time,  leaving  the  balance  of  $966.55  owing  when 
the  writ  of  summons  was  issued  herein  on  the  23rd  day  of  May, 

1919. 

“The  defendant  G.  W.  Gorman,  in  addition  to  these  sums, 
has  collected  $800  which  he  has  failed  to  pay  to  the  plaintiff. 

“On  the  21st  day  of  December,  1918,  the  defendant  G.  W. 
Goiman  signed  the  two  promissory  notes  sued  on  herein,  for 
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S403.60  and  S675.45  respectively.  Both  the  defendants  endorsed 
the  said  notes,  and  also  signed  a menaorandum  endorsed  on  the 
back  of  each  note  as  follows:  We  hereby  waive  presentment 
and  notice  of  protest  and  guarantee  pa5unent  of  the  within  note.’ 

‘‘Both  defendants  were  hable  on  these  notes:  Maclaren  on 
Bill  and  Notes,  pp.  331-336;  Falconbridge  on  Banking,  p.  695. 

“There  is  no  evidence  of  neghgence  on  the  part  of  the  plaintiff 
in  the  course  pursued  in  endeavouring  to  collect  the  collateral 
notes.  There  will  be  judgment  for  the  plaintiff  against  the 
defendant  Cecil  Coran  for  $1,004.31  and  costs  to  be  taxed. 

“The  defendant  Cecil  Coran  is  entitled  to  judgment  over 
against  the  defendant  G.  W.  Gorman  for  $1,013.65,  with  interest 
from  the  5th  day  of  June,  1919,  $14.84,  with  costs  fixed  at  $25.” 

The  defendant  Coran  appeals,  on  the  ground  that  he  should 
have  been  credited  with  all  the  moneys  found  to  have  been  collected 
by  Gorman,  contending  that  as  surety  he  was  entitled  to  the 
benefit  of  all  securities  held  by  the  creditor,  and  that  he  was 
reheved  from  habihty  to  the  extent  that  these  securities  were 
lost,  by  reason  of  the  plaintiff  placing  them  in  Gorman’s  hands 
for  collection. 

March  4 and  5.  The  appeal  was  heard  by  Meeedith,  C.J.O.’ 
Maclaken,  Magee,  and  Feeguson,  JJ.A. 

W.  A.  Dowler,  K.C.,  for  the  appellant,  argued  that  he  should 
have  been  credited  with  all  the  moneys  collected  by  the  defendant 
Gorman,  because  as  sm*ety  he  was  entitled  to  the  benefit  of  all 
securities  held  by  the  creditor,  and  that  he  was  reheved  from 
liability  to  the  extent  of  the  lost  securities,  as  they  had  been 
lost  through  the  negligence  of  the  plaintiff  in  placing  them  in  the 
defendant  Gorman’s  hands  for  collection:  Snell’s  Principles  of 
Equity,  17th  ed.,  p.  473.  The  appellant  was  not  more  than  an 
accommodation  endorser  or  surety;  and,  as  the  plaintiff,  without 
the  consent  of  the  appellant,  gave  up  to  the  principal  debtor  the 
premium-notes,  the  plaintiff  should  suffer  the  loss  occasioned 
thereby.  The  receipt  by  the  plaintiff’s  authorised  agent,  Gorman, 
of  the  $800  was  in  law  a receipt  by  the  plaintiff,  and  the  latter 
was  bound  to  give  credit  to  the  appellant  therefor. 

W.  Lawr,  for  the  plaintiff,  respondent,  contended  that  Coran 
was  as  much  a principal  debtor  as  Gorman.  Coran  knew*  that 
Gorman  was  to  have  the  collection  of  the  notes.  The  learned 
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trial  Judge  had  found  that  the  plaintiff  was  not  guilty  of  negli- 
gence, and  his  finding  should  not  be  disturbed. 

Dowler,  K.C.,  in  reply. 

April  26.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A.  (after  stating  the  facts  as  above): — -The  law  appears  to  be 
settled  that  in  such  a case  as  this  the  creditor  holds  the  collaterals 
for  all  the  parties  interested,  and  is  bound  to  use  ordinary  dihgence 
in  the  care  of  them,  and  upon  payment  by  the  surety  to  assign 
them  to  the  surety;  and,  if  the  creditor  has,  without  the  know- 
ledge or  consent  of  the  surety,  neghgently  suffered  the  securities 
to  be  diverted  from  the  purpose  of  the  pledge,  to  the  prejudice  of 
the  surety’s  right  to  be  subrogated,  the  surety  will  be  discharged 
to  the  extent  of  the  actual  loss:  DeColyar  on  Guarantees,  3rded., 
p.  321;  Taylor’s  Equity,  para.  250;  32  Cyc.,  p.  217.  A creditor 
is  a trustee  of  the  securities:  Mayhew  Y'Crickett  (1818),  2 Swanst. 
185,  190;  City  Bank  v.  Young  (1862),  43  N.H.  457;  Grim  v.  Fleming 
(1884),  101  Ind.  154. 

The  questions  for  decision  in  this  case  seem  to  me  to  be: — • 

(1)  Was  it  neghgence  on  the  part  of  the  plaintiff  to  employ 
Gorman,  the  principal  debtor,  as  his  agent  to  collect  the  premium- 
notes  deposited  as  collateral  security? 

(2)  Did  the  defendant  Coran  assent  to  such  a course?  If  he 
did,  he  cannot  complain:  DeColyar,  p.  335;  Colebrooke  on  Col- 
lateral Securities,  2nd  ed:,  p.  395. 

The  right  to  appoint,  and  the  duty  of  a trustee  who  employs 
an  agent,  are  stated  by  Kekewich,  J.,  in  In  re  Weall  (1889), 
42  Ch.D.  674,  at  pp.  677,  678,  as  follows:— 

“He  certainly  has  the  right  to  appoint  them,  if  and  so  far  as 
the  work  of  the  trust  reasonably  requires.  . . . The  limit  of 

the  power  of  employment  is  . . . reasonableness  . . . 

A trustee  is  bound  to  exercise  discretion  in  the  choice  of  his  agents, 
but  so  long  as  he  selects  persons  properly  qualified  he  cannot 
be  made  responsible  for  their  intelligence  or  their  honesty.” 

Of  the  many  authorities  I have  read,  the  ope  giving  the  greatest 
support  to  the  appellant’s  contention  is  Grim  y.  Fleming,  supra. 
There  the  debtor  assigned,  as  security,  fees  coming  to  him  as  Clerk, 
of  the  Circuit  Court,  and  the  creditor  permitted  the  debtor, 
without  the  consent  of  the  surety,  to  collect  the  fees,  and  the 
Court  held  that  the  surety  was  released  to  the  extent  that  the  fees 
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were  so  collected  and  not  paid  over,  on  the  ground  that  the  creditor 
had,  in  the  circumstances,  been  guilty  .of  negligence. 

It  seems  to  me  that  what  is  reasonable  or  negligent  depends  on 
the  circumstances  adduced  in  evidence  in  the  particular  case  under 
consideration.  The  circumstances  of  the  case  at  bar  are  peculiar. 
The  collateral  security  consisted  of  25  premiumvnotes,  for  amounts 
ranging  from  $16  to  $145,  all  made  by  foreigners  unable  to  speak 
English,  and  all  obtained  by  Gorman  or  his  sub-agent  Coran,  It 
is  not  suggested  that  Routley  had  any  reason  to  suspect  the  honesty 
of  Gorman.  The  nature  of  the  transaction,  the  character  of  the 
notes  and  the  makers  thereof,  indicate  that  something  out  of  the 
ordinary  would  be  required  to  insure  the  collection  of  the  notes, 
as  they  matured,  and  that  it  would  be  advisable,  if  not  necessary, 
to  make  use  of  both  Gorman  and  Coran  in  effecting  collections. 

It  is  not  asserted  that  any  such  arrangement  was  made  by 
Gorman  at  the  time  he  pledged  the  notes.  There  is  evidence 
going  to  shew  that  before  Coran  endorsed  the  last  renewal 
and  the  waiver  and  guaranty,  he  knew  that  Gorman  was  col- 
lecting the  notes  or  some  of  them.  In  his  affidavit,  made  part 
of  the  record,  he  deposes  that  he  was  induced  to  sign  the  note  on 
the  representation  of  the  plaintiff  and  Gorman  ^Hhat  no  risk 
or  liabihty  would  attach  to  me  by  so  doing,  as  the  notes  taken 
for  the  insurance  would  be  collected  hy  them.” 

In  his  statement  of  defence,  filed  by  leave,  he  pleads  that  the 
representation  was  that  the  premium-notes  would  be  collected 
by  the  plaintiff.  At  the  trial,  he  swore  that  he  put  his  name  on 
the  notes  only  as  witness  to  the  signature  of  Gorman.  He  admits 
appearing  as  a witness  in  one  or  more  Division  Court  actions, 
brought  by  Gorman  on  notes  deposited  as  collateral,  also  that 
he  himself  endeavoured  to  make  collections,  and  sued  upon  one 
of  the  notes  which  he  obtained  from  Gorman. 

The  learned  trial  Judge  has  found  that  the  plaintiff  was  not 
negligent;  and,  after  a careful  perusal  of  the  evidence  and  con- 
sideration of  all  the  circumstances,  I am  not  prepared  to  say  that 
he  was  wrong.  I am  also  of  the  opinion  that  the  proper  conclu- 
sion is  that  the  defendant  Coran  knew  of  and  acquiesced  in  the 
employment  of  his  co-defendant  Gorman  for  the  purpose  of  mak- 
ing the  collections. 

I would,  for  these  reasons,  dismiss  the  appeal  with  costs. 
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Evidence — Corroboration — Claim  against  Estate  of  Deceased  Person — Ontario 
Evidence  Act,  sec.  12 — Items  of  Account — Extent  to  which  Corroboration 
Required. 

The  application  of  the  general  statement  in  Thompson  v.  Coulter  (1903),  34 
Can.  S.C.R.  261,  at  p.  264,  that  evidence  which  is  consistent  with  two  views 
is  not  corroborative  of  either,  must  depend  upon  the  circumstances. 

The  corroboration  which  sec.  12  of  the  Ontario  Evidence  Act,  R.S.O.  1914, 
ch.  76,  requires,  is  not  corroboration  of  every  material  fact  which  is  required 
to  be  proved  in  order  to  entitle  the  party  to  succeed,  but  only  of  such 
material  facts  as  lead  to  the  conclusion  that  the  testimony  of  the  party  is 
true. 

Where  there  are  in  issue  a large  numbqr  of  items  so  distinct,  separate,  and 
independent  that  they  might  form  distinct,  separate,  and  independent 
causes  of  action,  corroborative  evidence  directed  specifically  to  each  is 
primd  facie  essential  to  meet  the  requirements  qf  the  provision  of  the 
Evidence  Act;  yet,  where  an  underl3dng  connection  between  several  items 
is  testified  to  by  the  interested  party,  and  his  evidence  is  corroborated  with 
respect  to  some  of  the  items  so  as  to  satisfy  the  mind  of  the  Court  not  only 
of  the  truthfulness  and  correctness  of  his  testimony  with  regard  to  the 
latter  items,  but  of  his  general  credibility,  his  evidence  is  thereby  corrobo- 
rated as  to  the  residue  of  the  items. 

McGregor  v.  Curry  (1914),  31  O.L.R.  261,  followed. 

Voyer  v.  Lepage  (1914),  19  D.L.R.  52,  7 W.W.R.  933,  approved  and  followed. 

In  an  action  by  the  administrator  of  a deceased  person  against  the  deceased’s 
brother  to  recover  moneys  said  to  have  been  lent  by  the  deceased  to  the 
defendant,  the  latter  asserted  a set-off  and  counterclaim  made  up  of  several 
items  in  respect  of  moneys  paid  to  the  deceased  for  the  defendant  or  obtained 
by  the  deceased  from  the  defendant;  and  the  above  rules  as  to  corroboration 
were  apphed  in  favour  of  the  defendant’s  counterclaim  or  set-off. 

Judgment  of  the  District  Court  of  the  District  of  Thunder  Bay  affirmed. 


The  following  statement  of  the  facts  is  taken  from  the  judg- 

I 

ment  of  Ferguson,  J.A.: — 

This  is  an  appeal  by  the  plaintiff  from  a judgment  of  His 
Honour  Judge  McKay,  of  the  District  Court  of  the  District  of 
Thunder  Bay,  pronounced  on  the  7th  November,  1919,  whereby, 
on  taking  an  account  between  the  parties,  he  found  a balance  in 
favour  of  the  defendant  of  less  than  $2. 

The  plaintiff  is  the  administrator  of  the  estate  of  Elias  Benjamin 
deceased;  the  defendant  is  a brother  of  the  deceased.  The  action 
was  commenced  by  a specially  endorsed  writ,  with  a claim  reading 
as  follows: — 

‘‘The  plaintiff’s  claim  is  against  the  defendant  for  moneys 
loaned  and  advances  made  by  EHas  Benjamin,  deceased,  to  the 
defendant,  which  have  never  been  repaid. 

“The  following  are  the  particulars: — • 
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“ To  moneys  advanced  on  the  29th  day  of  April,  1913 . . $146 .70 
“To  moneys  advanced  on  the  3rd  day  of  July,  1913.  . . 391 .20 
“To  moneys  advanced  on  the  29th  day  of  May,  1917.  . 300.00 

$837.90 

“The  plaintiff  expressly  abandons  the  excess  over  $800.” 

The  defendant,  in  his  affidavit  of  merits,  raised  a set-off  and 
counterclaim,  reading  as  follows : — • ' 

“That  I have  a good  defence  to  this  action  upon  the  merits, 
and  I also  have  a counterclaim  against  the  estate  of  the  deceased 
for  $520,  which  I hereby  file  against  the  said  estate.  My  said 
counterclaim  is  made  up  as  follows : — 

“On  or  about  the  18th  April,  1913,  I left  Canada  to  return  to 
Persia,  my  native  land,  and  did  not  return  to  Fort  Wilham  until 
the  28th  January,  1918,  my  return  being  delayed  by  reason  of  the 
war,  and  by  reason  of  the  fact  that  I had  to  serve  in  the  war  in 
Persia  and  Russia. 

“When  I left  Fort  William,  as  aforesaid,  I had  a number  of 
collections  and  matters  of  business  to  be  attended  to  during  my 
absence,  and  I entrusted  my  deceased  brother  with  the  said  busi- 
ness. He  collected,  while  I was  away,  the  following  items: — • 

^^$600,  which  he  obtained  for  me,  and  which  he  deposited 
to  his  own  credit  in  Ray  Street  & Co.’s  bank  in 
. Fort  William — and  afterwards  withdrew. 

“$750,  the  proceeds  of  the  sale  of  a lot  on  Gore  street  in 
Fort  William,  sold  to  Norman  Owens. 

“$100,  paid  to  the  deceased  by  George  Moshul. 

“$100,  paid  to  the  deceased  by  George  Jacob. 

“$  30,  paid  to  the  deceased  by  Saul  George. 

“Total,  $1,580. 

“I  received  while  in  the  old  country,  from  my  brother,  the 


following  amounts  — ■ 

“About  April,  1914. $500 

“About  January,  1914 400 

“About  March,  1916,  brought  to  Persia  from  Fort 

William  by  one  Solomon  for  me 60 

“About  the  same  time,  brought  to  Persia  for  me  by  Saul 

George 100 

“Total 

“Balance  owing  to  me  by  the  estate  of  deceased,  $520. 
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“I  never  borrowed  any  money  from  the  deceased  or  from  his 
estate.’’ 

The  learned  Judge  did  not  limit  his  inquiry  to  the  items  sued 
for  or  to  those  referred  to  n the  defendant’s  affidavit.  He  took 
an  account  between  the  parties,  and  found  as  follows  — 

“I  hold  that  on  the  29th  day  of  April,  1913,  the  defendant 
advanced  to  the  said  Elias  Bepjamin  $276.11  and  authorised  him 
to  collect  the  1750  and  interest  due  under  the  agreement  for  sale 
between  the  said  George  Benjamin  and  Norman  T.  Owens,  and 
which  amount  the  said  Elias  Benjamin  collected  for  the  defendant. 

‘‘Jons  Mushol  owed  the  defendant  $100,  and  paid  the  said 
amount  to  the  said  Elias  Benjamin.  Sargis  Yunan  was  indebted 
to  George  Benjamin  in  the  sum  of  $150,  and  p^id  the  said  amount 
to  Elias  Benjamin  for  the  defendant.  The  said  Ehas  Benjamin 
received  at  least  $1,276.11  from  the  defendant,  besides  interest. 
He  remitted  to  the  defendant  a total  of  $1,275. 

“It  is  not  clear  that  George  Jacob  paid  $100  to  Ehas  Benjamin 
or  not.  Elias  Benjamin  probably  paid  an  instalment  of  $107  due 
on  a lot  purchased  by  the  defendant.  The  letter  enclosing  the 
last  $300  to  the  defendant  indicates  that  the  said  Elias  Benjamin 
does  not  expect  the  defendant  to  repay  him  any  portion  of  the 
amount  therein  enclosed.  The  plaintiff’s  claim  is  allowed  for 
$1,275,  and  the  defendant’s  counterclaim  or  set-off  for  $1,276.11, 
eaving  a balance  due  to  the  defendant  of  $1.11. 

“There  will  be  judgment  for  the  defendant  against  the  plaintiff 
for  $1.11  and  costs  to  be  taxed.” 

March  5.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

W.  A.  Dowler,  K.C.,  for  the  appellant,  argued  that  the  defend- 
ant was  not  sufficiently  corroborated  as  to  his  claim  on  the  item 
of  $276.11*  The  evidence  was  as  consistent  with  the  defendant 
owing  the  money  to  the  deceased  as  it  was  with  the  defendant 
handing  it  over  to  the  deceased  in  trust  for  him:  Thompson  v. 
Coulter  (1903),  34  Can.  S.C.R.  261,  at  p.  264.  The  testimony  of 
the  defendant  was  unreliable,  to  say  no  worse.  Reference  to 
McGregor  v.  Curry  (1914),  31  O.L.R.  261,  20  D.L.R.  706,  on  the 
question  of  corroboration.  [There  was  argument  for  the  appellant 
as  to  two  other  items,  upon  which  the  Court  was  against  him.] 
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W.  Lawr,  for  the  defendant,  respondent,  contended  that  there 
was  sufficient  corroboration  when  one  considered  all  the  evidence 
together.  It  would  not  be  fair  to  consider  separately  the  respond- 
ent’s claim  on  this  one  item;  the  evidence  as  to  the  different  claims 
should  be  considered  as  a whole:  Wilson  v.  Howe  (1903),  5 O.Ij.R. 
323. 

Dowler,  K.C.,  in  reply. 

April  26.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A.  (after  setting  out  the  facts  as  above): — ^The*  appellant 
accepted  the  findings  in  reference  to  the  item  of  $750. 

On  the  argument  we  disposed  of  the  other  two  items  of  $100 
and  $150  allowed  to  the  defendant,  being  of  the  opinion  that  the 
•defendant’s  testimony  on  these  items  had  been  sufficiently  cor- 
roborated, as  required  by  sec.  12  of  the  Evidence  Act,  R.S.O. 
1914,  ch.  76,  but  reserved  for  further  consideration  the  question 
of  the  sufficiency  of  the  corroborative  evidence  in  reference  to  the 
item  of  $276.11. 

The  learned  trial  Judge  believed  the  defendant’s  story  that, 
when  he  left  Canada,  in  April,  1913,  he  had  transferred  his  balance 
in  Ray  Street  & Co.’s  bank  to  his  brother  Ehas,  and  appointed 
him  his  agent  to  collect  certain  moneys  that  were  owing  to  him, 
but  he  did  not  find  that  the  amount  of  the  bank-account  was  $600, 
as  the  defendant  first  asserted;  the  learned  Judge  found  that  it 
was  only  the  $276.11  which  he  has  allowed. 

Examined  for  discovery,  the  defendant,  through  an  interpreter, 
deposed : — 

How  much  money  did  he  have  in  his  name  in  Ray  Street 
& Co.’s  bank  at  the  time  he  left?  * A.  In  George’s  name? 

Yes.  A.  $600.  He  says  it  might  be  over  $600  but  he 
don’t  remember. 

‘‘Q.  How  much  money  did  he  have  to  pay  his  fare  and  to  take 
with  him  to  the  old  country?  A.  About  $250. 

‘‘Q.  How  much  did  his  fare  cost  him?  A.  $74  from  Fort 
William  to  Berlin,  Germany,  through  New  York. 

“Q.  How  much  money  did  he  take  besides  the  $74?  A.  He 
had  $250  altogether  for  his  trip — ^$74  paid  for  his  ticket  to  Berhn. 
The  rest  he  had  in  his  pocket  for  the  trip  from  Berlin  to  Persia. 
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Has  he  got  his  Ray  Street  & Co.  bank-book?  A.  The 
old  book  he  had  in  his  name  he  left  in  the  bank.  The  new  book 
he  left  with  his  brother. 

‘‘Q.  Has  he  got  any  statement  from  Ray  Street  & Co.  abotu 
the  money  he  left  there?  A.  He  says  they  could  find  out  in  Ray 
Street  & Co.’s  book — ’he  has  nothing  with  him.” 

Cross-examined  at  the  trial,  he  deposed : — 

“The  day  before  I left  for  Persia,  I transferred  the  account  in 
the  bank  to  my  brother,  amoimting  to  near  $600.  I lost  my  book. 
It  wafe  not  less  than  $600.  I took  out  some  money  for  my  trip. 
I don’t  know  how  much.  I took  some  money  besides  my  ticket- 
money.  I did  not  take  any  money  in  express  orders.  I got  it  at 
Ray  Street  & Co.’s.  It  was  cash.  The  money  transferred  to 
Ehas  Benjamin  belonged  to  me.  I took  $250,  including  the  ticket 
for  $72.  I left  the  old  bank-book  with  Ray  Street  & Co.” 

At  the  trial  Mr.  Thomson,  an  employee  of  Ray  Street  & Co., 
was  called  as  a witness,  and  produced  two  bank-books,  a deposit- 
shp,  and  some  other  vouchers.  The  bank-book  of  the  defendant 
shews  an  account  opened  in  June,  1912,  and  continued  down  to 
the  29th  April,  1913,  with  a then  credit  balance  of  $495.31  drawn 
out  on  that  day  in  the  following  sums: $72.50; $146.70;  and  $276.11. 

The  vouchers  produced  are  three  cheques  dated  the  29th 
April,  1913,  drawn  by  the  defendant,  payable  as  follows: — ■ 


“ Ocean  ticket  or  bearer .$72.50 

“Draft  or  bearer 146 .70 

“ Cash  or  bearer ' 276.11.” 


The  bank-book  of  the  deceased  Elias  Benjamin  shews  a bank- 
account  opened  on  the  29th  April,  1913,  with  a deposit  of  $270, 
and  an  account  continued  down  to  August,  1914.  The  deposit- 
slip  produced  reads: — 

“Ray  Street  & Co.,  Fort  Wilham,  Ont., 

“Credit  K.  Benjamin, 

“Deposited  by , 

$276.11 

6.11 

$270.00.” 

It  is  to  be  noted  that  the  first  item  in  the  plaintiff’s  claim  was 
for  $146.70,  said  to  have  been  advanced  by  the  deceased  to  the 
defendant  on  the  29th  April,  *1913,  and  evidenced  by  a receipt 
reading : — 
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“Fort  William,  Can.,  Apl.  29,  1913. 

“Ray  Street  & Co.  ' No.  1799. 

“Bankers,  Insurance,  and  Real  Estate. 

“Received  from  K.  Benjamin,  the  sum  of  one  hundred  & 

forty  six 70/100  dollars,  for  draft  payable  to  Geo.  Benjamin, 

Urmia,  Persia. 

“No.  180214  drawn  on  American  Express  Co.,  London, 
Eiigld.,  for  thirty  pound. 

“Ray  Street  & Co., 

“ $146.70.  “Per  J.  F.  Thomson.’’ 

Clearly  the  item  claimed  for  is  the  same  sum  as  was  drawn 
from  the  defendant’s  bank-account  on  the  cheque  marked  “draft 
or  bearer”,  dated  the  29th  April,  1913.  To  me  the  receipt  indicates 
that  the  deceased  w^ent  to  Ray  Street  & Co.  to  purchase  the  draft 
for  his  brother,  but  that  he  made  the  purchase  with  his  brother’s 
money. 

Counsel  for  the  appellant  contends  that  the  evidence  does  not 
sufficiently  corroborate  the  defendant’s  testimony  so  as  to  support 
his  claim  on  this  item  of  $276.11.  He  submits  that  it  is  more  con- 
sistent or  at  least  as  consistent  with  the  view  that  the  defendant 
owed  the  money  to  the  deceased  as  it  is  with  the  viev/  that  the 
defendant  turned  the  money  over  to  the  deceased  for  safekeeping, 
to  be  remitted  to  him  as  and  when  required,  and  he  relies  upon  a 
statement  of  Lindley,  L.J.,  quoted  with  approval  in  the  judgment 
in  Thompson  v.  Coulter,  34  Can.  S.C.R.  261,  at  p.  264,  reading: 
“Evidence  which  is  consistent  with  tvro  views  does  not  seem,  to 
me  to  be  corroborative  of  either.” 

That  statement  is,  no  doubt,  sound,  but  the  application  of  it 
must  depend  on  the  circumstances.  It  is  a general  statement  wffiich 
must  be  applied  in  the  light  of  the  surrounding  circumstances,  and 
in  the  hght  of  subsequent  cases  explaining  the  nature  and  extent 
of  the  corroboration  required,  such  as  Voyer  v.  Lepage  (1914), 
19  D.L.R.  52,  7 W.W.R.  933;  McGregor  v.  Curry,  31  O.L.R.  261, 
at  p.  270,  20  D.L.R.  706,  at  p.  709,  where  Meredith,  C.J.O.,  said: — • 

“The  corroboration  which  the  statute  requires  is  not  cor- 
roboration of  every  material  fact  which  is  required  to  be  proved  in 
order  to  entitle  the  party  to  succeed,  but  only  of  such  material 
facts  as  lead  to  the  conclusion  that  the  testimony  of  the  party  is 
true.” 
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The  learned  Judge  has  believed  the  defendant;  his  testimony 
was  corroborated  on  all  the  other  items  of  the  account;  and  it 
seems  to  me  that  the  cheques  and  papers  produced  by  Ray  Street 
& Co.  support  the  defendant’s  claim,  that  he  transferred  the  moneys 
standing  to  his  credit,  to  the  deceased,  and  so  dovetail  with  the 
other  circumstances  surrounding  the  deahngs  of  these  two  brothers 
as  to  add  materially  to  the  other  evidence  corroborating  the 
defendant’s  whole  story;  that  the  defendant’s  claim  on  this  item 
cannot  and  should  not  be  separated  from  and  considered  without 
reference  to  the  other  items  of  his  claim,  and  the  evidence  cor- 
roborative of  his  story  in  reference  to  his  claim  considered  as  a 
whole. 

We  should,  I think,  adopt,  and  in  this  case  apply  in  favour  of 
the  defendant,  the  principle  enunciated  by  the  Appellate  Division 
of  Saskatchewan  in  Voyer  v.  Lepage,  19  D.L.R.  at  p.  56,  7 W.W.R. 
at  p.  937,  ‘That  while  it  is  true  that  where  there  are  in  issue  a 
number  of  properties,  transactions  or  other  items  so  distinct, 
separate  and  independent  that  they  might  form  distinct,  separate 
and  independent  causes  of  action  on  the  one  side  or  the  other, 
corroborative  evidence  directed  specifically  to  each  is  primd  facie 
essential  to  meet  the  requirements  of  the  provision  of  the  Evidence 
Act,  yet  where  an  underlying  connection  between  several  items  is 
testified  to  by  the  interested  party,  and  his  evidence  is  corroborated 
with  respect  to  some  of  these  items  so  as  to  satisfy  the  mind  of  the 
Court  not  only  of  the  truthfulness  and  correctness  of  his  testimony 
with  regard  to  the  latter  items,  but  of  his  general  credibility,  his 
evidence  is  thereby  corroborated  as  to  the  residue  of  the  items.” 

I am  of  the  opinion  that,  even  if  we  did  separate  this  item  from 
the  others,  and  from  the  evidence  and  circumstances  corroborating 
them,  yet  the  books  and  records  produced  by  Ray  Street  & Co. 
furnish  evidence  which  could  and  should  aid  the  Court  in  arriving 
at  the  conclusion  that  the  defendant’s  story  is  to  be  believed. 

I would,  for  these  reasons,  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
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[LENNOX,  J.] 

Rotman  V.  Pennett. 

Damages — Breach  of  Agreement  for  Lease  of  Premises — Infirmity  of  Title  of 
Lessor — Bona  Tides — Measure  of  Damages — Proper  and  Necessary  Legal 
Expenses — Costs. 

The  defendant  agreed  to  make  a lease  to  the  plaintiffs  of  a store  and  premises 
for  a term  of  5 years.  When  the  agreement  was  made,  the  defendant 
in  good  faith  believed  that  an  existing  lease  of  the  premises  could  be  termi- 
nated upon  one  month’s  notice  to  the  lessee.  This  turned  out  to  be  a 
mistaken  belief,  and  the  defendant  was  unable  to  carry  out  her  agreement 
with  the  plaintiffs,  who  sued  in  the  Supreme  Court  of  Ontario  for  damages 
for  the  breach: — 

Semble,  that  the  plaintiffs'  could  not  recover  for  loss  of  profits  even  if  they 
had  estabhshed  such  a loss. 

And  held,  the  breach  being  due  to  infirmity  of  title,  that  the  utmost  the 
plaintiffs  could  recover  by  way  of  damages  was  the  amount  of  their  proper 
and  necessary  preparatory  legal  expenses. 

Bain  v.  Fothergill  (1874),  L.R.  7 H.L.  158,  Gas  Light  and  Coke  Co.  v.  Towse 
(1887),  35  Ch.  D.  519,  and  Rowe  v.  School  Board  for  London  (1887),  36 
Ch.  D.  619,  applied  and  followed. 

Judgment  was  given  for  the  plaintiffs  for  a small  sum  as  damages  wioh  costs  on 
the  Division  Court  scale,  and  for  the  defendant  for  her  costs  according  to 
the  tariff  of  the  Supreme  Court,  the  plaintiffs’  damages  and  costs  to  be  applied 
on  account  of  the  defendant’s  costs. 


Action  for  damages  for  breach  of  the  defendant’s  agreement 
to  make  a lease  to  the  plaintiffs  of  a store  and  premises. 


The  action  was  tried  by  Lennox,  J.,  without  a jury,  at  Brock- 
ville. 

H.  A.  Stewart,  K.  C.,  for  the  plaintiffs. 

H.  A.  0^ Donnell,  for  the  defendant. 


April  26.  Lennox,  J.: — The  plaintiffs  sue  to  recover  $5,000 
damages  for  breach  of  the  defendant’s  agreement  to  grant  them 
a lease  for  five  years  from  the  1st  September,  1919,  of  store  premises 
known  as  number  20  (or  22)  Beckworth  street,  in  the  town  of 
Smith’s  Falls.  The  exact  description  is  of  no  consequence,  as 
counsel  for  the  defendant  admitted,  at  the  trial,  that  the  agree- 
ment, although  very  informal,  is  sufficient  within  the  meaning 
of  the  Statute  of  Frauds. 

At  the  time  the  agreement  was  entered  into,  one  Peter  Johnston 
was  in  possession  of  the  premises  under  a lease  for  five  yearn 
from  the  defendant’s  husband,  who  is  now  deceased.  This 
lease  will  not  expire,  by  effluxion  of  time,  until  the  30th  September, 
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1922.  The  tenant  Johnston  has  the  right,  however,  to  terminate 
it  at  any  time  on  giving  one  month’s  notice  and  paying  a bonus  of 
$35,  being  equal  to  one  month’s  rent. 

At  the  time  of  entering  into  the  agreement  for  the  lease, 
all  the  parties  thereto  understood  that  the  defendant  also  had 
the  right  to  terminate  Johnston’s  lease  by  giving  him  a month’s 
notice.  The  basis  of  this  understanding  was  that,  after  her  hus- 
band’s death,  the  defendant,  thinking  that  the  lease  was  one- 
sided and  that  she  should  also  have  a privilege  of  terminating  the 
lease,  such  as  Johnston  has,  and  that  the  provision  was  omitted 
by  mistake,  went  to  a partner  of  Mr.  Sparham,  the  solicitor  who 
drew  the  lease,  and  he  thereupon  inserted  a provision  purporting 
to  enable  the  defendant  (as  executrix)  to  terminate  the  lease  by 
giving  a month’s  notice  to  Johnston;  and  Johnston  initialled  it 
by  way  of  shewing  his  consent. 

Upon  the  evidence  of  Johnston,  who  is  a Chinaman,  I am 
satisfied  that  he  did  not  understand  the  meaning  or  effect  of  the 
alteration,  and  upon  the  evidence  of  this  witness  and  Mr.  Sparham, 
who  drew  the  Johnston  lease,  I am  satisfied  that  the  lease,  as  it 
was  before  the  alteration,  correctly  expressed  the  agreement  come 
to  between  the  original  lessor  and  lessee,  namely,  the  defendant’s 
husband,  Wilham  Pennett,  and  the  tenant,  Peter  Johnston. 

The  defendant,  in  pursuance  of  her  agreement  with  the  plain- 
tiffs, in  due  time  and  in  good  faith  notified  Johnston  to  give  up 
possession  on  or  before  the  30th  August.  The  defendant  would 
be  a gainer  by  $10  a month  if  she  could  carry  out  hera^eement 
with  the  plaintiffs.  Johnston  refused  and  refuses  to  give  up  the 
premises.  I am  of  opinion  that  the  defendant  cannot  put  him 
out.  The  defendant  submits  that  she  is  unable  to  carry  out 
her  agreement  with  the  plaintiffs  by  reason  of  a defective  title, 
and  is,  therefore,  at  most,  only  Hable  for  any  expenses  the  plain- 
tiffs have  incurred  for  soHcitor’s  charges  and  disbursements, 
if  any,  in  preparing  to  carry  out  the  agreement.  I think  the  de- 
fendant’s contention  is  well-founded. 

I allowed  counsel  for  the  plaintiffs  to  put  in  such  evidence  as  he 
desired.  The  evidence  was  directed  to  proving  that,  relying  upon 
the  agreement,  the  plaintiffs  purchased  greater  quantities  of  goods 
than  they  otherwise  would  have  done  and  were  compelled  to 
handle  them  in  adjoining  store  premises,  which  they  also  hold 
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under  a lease,  at  a disadvantage,  and  without  sufficient  room  for 
convenient  handling  or  proper  display.  They  gave  evidence 
of  their  ‘‘turnover, and  of  the  better  facilities  available  in  the 
Johnston  premises,  but  no  evidence  of  having  made  profits  in 
the  years  gone  by,  or  that  they  would  make  profit^in  the  defendant’s 
premises — ’probably  expecting  that  I would  infer  that  profits 
would  inevitably  accrue.  The  plaintiffs,  husband  and  wife, 
both  take  part  in  carrying  on  the  business,  and,  as  they  are  ex- 
ceptionally shrewd  and  capable  persons,  I think  the  making  of 
profits  on  their  operations  is  not  a remote  possibihty.  Still,  as 
they  have  not,  in  the  voluminous  schedules  filed,  or  otherwise, 
given  me  any  information  upon  the  question  of  profits,  assumption 
of  profits  is,  at  best,  only  conjecture,  and  the  wildest  conjecture 
if  I attempted  to  state  any  definite  sum.  Owing  to  the  rise  in 
price,  I am  of  opinion  that,  so  far,  the  plaintiffs  have  profited  by 
delayed  sales,  if,  in  fact,  their  sales  have  been  retarded  by  lack 
of  accommodation. 

There  was  nothing  said  to  the  defendant  as  to  the  plaintiffs’ 
plans  or  the  expansion  of  their  trade,  or  how  or  for  what  purpose  they 
intended  to  use  the  defendant’s  premises.  They  occupied  part  of  the 
adjoining  premises  as  a dwelling,  and,  for  anything  that  appeared, 
might  have  intended  to  use  the  premises  in  question  as  a 
dwelhng  only. 

The  plaintiffs’  counsel  rehed  upon  Coe  v.  Clay  (1829),  30 
R.R.  699 — ^also  reported  in  5 Bing.  440,  3 Moo.  & P.  57,  7 L.J.  O.S 
C.  P.  162;  Wallis  v.  Hands,  [1893]  2 Ch.  75;  and  Marvin  v.  Graver 
(1885),  8 O.R.  39:  the  latter,  I presume,  for  the  judgment  of 
Wilson,  C.J.  It  is  to  be  observed  that,  although  great  weight  is 
always  attached  to  the  opinion  of  that  eminent  Judge,  his  was 
a dissenting  judgment,  and  the  decision  of  the  other  Judges, 
of  whom  Armour,  J.  (afterwards  Chief  Justice),  was  one,  is  clearly 
against  the  right  of  the  plaintiffs  to  recover  for  loss  of  profits, 
even  if  the  plaintiffs  here  had  established  loss  of  profits,  which  they 
have  not  done. 

Assuming,  however,  that,  in  an  action  such  as  this,  a plain- 
tiff may  sometimes  recover  for  loss  of  profits  as  special  damages, 
and  assuming,  without  admitting,  that  the  plaintiffs  here  could 
recover  for  loss  of  profits,  if  the  defendant  wilfully  refused  to 
carry  out  her  agreement,  it  is  all  irrelevant  if  the  decisions  as  to 
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en^  • the  measure  of  damages,  where  the  default  is  owing  to  infirmity 
1920  of  title,  govern  the  decision  of  this  case.  I think  they  do.  I 

Rotman  think  the  utmost  that  the  plaintiffs  could  have  established  a 

Pennett  recover  by  way  of  damages  is  the  amount  of  their  proper 

and  necessary  preparatory  legal  expenses.  I said  ‘‘could”  be- 
cause there  is  no  direct  evidence  that  the  plaintiffs  incurred  ex- 
pense; although  I infer  that  they  have  paid  or  are  Hable  for  the 
drawing  up  of  the  lease,  exhibit  4,  and  I will  assume  that  they  took 
legal  advice  as  to  the  construction  of  the  Johnston  lease.  The 
plaintiff  Markinan  says  he  saw  it,  I presume  at  the  time  of  the 
agreement,  and  noticed  the  provision  as  to  30  days’  notice  by 
the  lessor. 

Mr.  O’Donnell,  who  is  yet  in  the  ranks  of  the  younger  members 
of  the  Bar,  shewed  a thorough  grasp  of  what  is  really  the  issue 
in  this  action,  and  I trust  he  will  not  resent  my  reference  to  the 
excellent  judgment  with  which  he  selected  his  authorities  and 
presented  his  argument.  It  will  be  sufficient  to  refer  to  only 
two  or  three  of  the  cases,  and  possibly  to  one  other.  It  is  to  be 
kept  in  mind  that  the  claim  set  up  is  for  non-dehvery  and  is  not 
framed  as  an  action  for  deceit.  If  it  were,  it  would  be  necessary 
to  estabhsh  actual  fraud.  I have  no  doubt  at  all  as  to  the  entire 
good  faith  of  the  defendant.  All  the  parties  to  the  agreement 
beheved  that  Johnston’s  lease  could  be  terminated  by  a month’s 
notice  from  the  defendant.  They  were  all  mistaken. . That  is 
all.  In  the  subsequent  discussions  and  negotiations  I find  that 
the  defendant  acted  in  good  faith.  There  is  not  much  conflict 
of  testimony.  Where  there  is  conflict,  I prefer  the  defendant’s 
evidence  to  the  evidence  of  the  plaintiffs. 

The  leading  case  is,  of  course,  Bain  v.  Fothergill  (1874),  L.R. 
7 H.L.  158.  The  action  there  was  brought  by  the  purchasers  to 
recover  for  the  loss  of  their  bargain,  the  vendors  being  unable  to 
convey  by  reason  of  infirmity  of  title.  Lord  Chelmsford  in  the 
House  of  Lords  said  (p.  207) : “If  a person  enters  into  a contract 

for  the  sale  of  a real  estate  knowing  that  he  has  no  title  to  it,  nor 
any  means  of  acquiring  it,  the  purchaser  caiinot  recover  damages 
beyond  the  expenses  he  has  incurred  by  an  action  for  the  breach  of 
the  contract:  he  can  only  obtain  other  damages  by  an  action  for 
deceit.”  If  this  apphes  to  an  agreement  for  a lease  it  more  than 
meets  the  defendant’s  position,  for  it  is  not  pretended  that  the  defend- 
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ant  was  guilty  of  bad  faith  at  the  time  of  entering  into  the  agreement. 
Lord  Hatherley,  at  pp.  210,  211,  said:.  “The  foundation  of  the 
rule  has  been  already  more  clearly  expressed  by  my  nobfe  and 
learned  friend  who  has  preceded  me  in  saying  that,  having  regard 
to  the  very  nature  of  this  transaction  in  the  dealings  of  mankind 
in  the  purchase  and  sale  of  real  estates,  it  is  recognised  oP  all 
hands  that  the  purchaser  knows  on  his  part  that  there  is  some 
degree  of  uncertainty  as  to  whether,  with  all  the  complications 
of  our  law,  a good  title  can  be  effectively  made  by  his  vendor; 
and  taking  the  property  with  that  knowledge,  he  is  not  to  be  held 
entitled  to  recover  any  loss  on  the  bargain  he  may  have  made, 
if  in  effect  it  should  turnout  that  the  vendor  is  incapable  of  complet- 
ing his  contract  in  consequence  of  his  defective  title.’’ 

Under  the  heading  “Breach  of  Agreement  for  Lease,”  in 
Halsbury’s  Laws  of  England,  vol.  18,  p.  380,  para.  827,  it  is  said: 
“Where  non-performance  by  the  lessor  is  due  to  defective  title,  the 
lessee  cannot  recover  damages  for  loss  of  his  bargain,  but  only 
the  actual  expense  to  which  he  has  been  put”  {Bain  v.  Bother  gill), 
except  in  the  case  of  wilful  default:  Ward  v.  Smith  (1822), 

11  Price  19.  As  I have  pointed  out,  Bain  v.  Fothergill  arose  out 
of  a sale  of  land.  I presume  an  agreement  for  a lease  is  pro 
tanto  an  agreement  to  sell.  Hov/ever,  the  question  was  set  at  rest 
in  Gas  Light  and  Coke  Co.  v.  Towse  (1887),  35  Ch.  D.  519,  where 
the  tenant  sued  for  renewal  of  a lease,  and,  alternatively,  for 
damages,  and  it  was  held  by  Kay,  J.,  upon  the  authority  of  Bain 
V.  Fothergill,  that  the  plaintiff  could  recover  damages  for  breach 
of  covenant  arising  out  of  infirmity  of  title. 

Almost  immediately  following  the  Towse  case  is  the  decision  of 
Kekewich,  J.,  in  Rowe  v.  School  Board  for  London  (1887),  36  Ch. 
D.  619,  which,  although  not  arising  out  of  an  agreement  for  a lease, 
is  based  upon  the  broad,  intelligible  principle  that  the  exception 
extends  to  contracts  generally  concerning  an  interest  in  land. 
Ultimately,  and  before  the  action  was  tried,  the  School  Board 
w^ere  able  to  do  what  they  agreed  to  do,  and  at  the  trial  the  claim 
was  for  damages  occasioned  to  the  plaintiff  by  delay  in  obtaining 
possession  of  a right  of  way.  At  pp.  623  and  624,  Kekewich,  J., 
said:  “To  my  mind  the  distinction  between  a sale  of  the  fee  simple 
of  real  estate,  or  the  granting  of  a lease — ^which  would  certainly 
come  within  Bam  v.  Fothergill — ^and  a contract  to  grant  a right 
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of  way  is  one  that  cannot  be  sustained.  A contract  to  grant  a 
right  of  way  with  the  concurrence  of  all  necessary  parties  is  a 
contract  for  the  sale  of  real  estate.  It  is  a contract  which  cannot 
be  performed  if  the  contracting  party  has  not  the  title  to  the  real 
estate,  or  does  not  acquire  a title.  It  is  just  as  essential  to  the 
grant  of  a right  of  way  as  it  is  to  the  conveyance  of  an  estate  in 
fee  simple,  that  the  vendor  should  have  a title  to  the  land  over 
which  the  right  of  way  is  to  be  given.  The  sewers,  and  the 
construction  of  the  roads,  and  all  those  matters  are  only  supple- 
mentary. The  grant  of  the  right  of  way  is  the  thing  which  the 
School  Board  contract  to  give,  and  which  they  were  to  acquire. 
It  was  for  this  that  they  were  to  obtain  the  consent  of  all  necessary 
parties,  and  that  is  to  my  mind  the  exact  equivalent  of  what  was 
mentioned  and  discussed  in  Bain  v.  Fothergill,  namely,  the  sale  of 
real  estate,  and  I think  it  falls  within  the  rule  there  laid  down. 
The  School  Board  have  not  performed  their  contract,  because 
Jenkins  kept  them  out  of  possession;  and  although  he  had  not  a 
title,  he  said  that  he  had  a title,  and  therefore  for  a tin^  the  School 
Board  were  unable  to  give  possession,  which  they  were  bound 
to  give.”* 

The  S45  in  Court,  with  its  interest,  will  be  the  plaintiffs.’ 
I will  allow,  for  the  expenses  referred  to,  |10.  There  vdll  be  judg- 
ment for  the  plaintiffs  for  these  two  sums,  $55,  with  Division 
Court  costs,  and  for  the  defendant  for  her  costs  according  to  the 
tariff  of  this  Court,  the  money  allowed  to  the  plaintiffs  to  be 
apphed  on  account  of  the  defendant’s  costs. 


*See  also  McCune  v.  Good  (1915),  34  O.L.R.  51. 
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Walker  v.  Grand  Trunk  R.W.  Co. 

Railway — Level  Highway  Crossing — Motor-vehicle  Crossing  Track  Struck  hy 
Engine  of  Train — Injury  to  and  Death  of  Occupants  of  Vehicle — Actions 
for  Damages — Negligence — Evidence — Excessive  Speed  of  Train — Rules  of 
Railway  Company — Signals — Duty  of  Engine-driver — Duty  of  Brakesman 
of  Shunting  Train — Warning  to  Occupants  of  Car — Findings  of  Trial  J udge — 
— Appeal. 

Of  six  persons  seated  in  a motor-vehicle,  five  were  killed  and  the  sixth  injured, 
by  being  struck  by  the  engine  of  a fast  train  of  the  defendants  coming  from 
the  east,  when  the  vehicle  was  being  driven  across  the  tracks  from  the 
south  at  a level  highway  crossing.  There  were  four  lines  of  tracks  intersecting 
the  highway  at  the  place  of  the  accident.  A freight  train  had  come  from 
the  east  upon  one  of  the  main  tracks,  and  at  this  point  switched  to  a passing 
or  shunting  track  to  enable  the  fast  train  from  the  east  to  proceed.  The 
freight  train,  as  it  stood  upon  the  passing  track,  obstructed  the  highway 
crossing;  but,  after  the  occupants  of  the  motor-vehicle  had  waited  for  a 
few  minutes,  an  opening  was  made  in  the  freight  train,  the  crossing  was 
clear,  and  the  motor-vehicle  was  started.  Just  then  the  fast  train  came  up 
and  struck  the  vehicle  as  it  came  upon  the  main  track.  In  actions  brought 
by  the  surviving  occuparit  of  the  motor-vehicle  and  by  the  representatives 
of  the  deceased  occupants  to  recover  damages  for  the  injuries  and  deaths, 
negligence  on  the  part  of  the  defendants  was  alleged,  in  that:  (1)  the 
train  which  struck  the  vehicle  was  travelling  at  an  excessive  rate  of  speed; 
(2)  the  rules  of  the  defendants  required  the  engine-driver  of  the  fast  train 
to  stop  or  to  proceed  at  a slower  rate  in  the  circumstances  disclosed  by  the 
evidence;  (3)  the  brakesman  or  flagman  of  the  freight  train  failed  in  his 
duty  to  give  a stop-signal  to  the  driver  of  the  fast  train;  (4)  the  brakesman 
of  the  freight  train  invited  the  occupants  of  the  motor-vehicle  to  cross  at 
the  moment  that  they  attempted  to  do  so,  instead  of  warning  them  of  the 
approach  of  the  fast  train: — 

Held  (Clute,  J.,  dissenting),  upon  consideration  of  the  evidence  and  all  the 
circumstances,  that  no  negligence  on  the  part  of  the  defendants  was  shewn. 
Judgment  of  Rose,  J.,  who  tried  the  actions  without  a jury,  affirmed. 
Discussion  of  the  various  assignments  of  negligence,  and  review  of  the 
authorities. 

Grand  Trunk  R.W.  Co.  v.  McKay  (1903),  34  Can.  S.C.R.  81,  specially  referred 
to. 

Follick  V.  Wabash  R.R.  Co.  (1919),  45  O.L.R.  528,  explained. 

Appeals  by  the  plaintiffs  in  this  and  fonr  other  actions  from 
the  judgment  of  Rose,  J.,  at  the  trial  (without  a jury)  at  a Toronto 
sittings,  dismissing  the  actions. 

The  actions  were  all  based  on  the  alleged  negligence  of  the 
defendants,  resulting  in  an  accident  on  the  11th  August,  1917,  at 
a highway  level  crossing  of  the  defendants’  railway  near  the  town 
of  Bowman ville,  in  which  the  driver  of  a motor-car  and  four  of  the 
other  five  occupants  were  killed  and  the  fifth,  the  plaintiff  Walker, 
injured. 
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The  plaintiff  Walker wife  was  one  of  the  occupants,  and  his 
action  was  to  recover  damages,  under  the  Fatal  Accidents  Act, 
for  the  death  of  his  wife,  and  damages  for  his  own  personal  injuries. 
The  other  actions  were  brought,  under  the  Act,  in  one  case  by  the 
mother  and  in  the  other  cases  by  the  widows  and  children  of  the 
other  deceased  persons. 


February  10  and  23.  The  appeals  were  heard  by  Mulock, 
C.J.  Ex.,  Clute,  Riddell,  Sutherland,  and  Hasten,  JJ. 

J.  R.  Roaf,  for  the  appellants,  argued  that  the  engine-driver 
of  train  No.  1,  a fast  express  train,  which  struck  the  motor-car  of 
the  plaintiffs,  was  neghgent  in  not  either  stopping  his  train  after 
hearing  certain  signals  by  torpedoes  placed  upon  the  rails,  or  at 
least  reducing  its  speed  so  much  that  he  could  stop  on  seeing  the 
automobile  when  he  did.  The  brakesman  of  a freight  train  upon  a 
‘^passing  track was  neghgent  in  not  warning  the  driver  of  the 
automobile  of  the  approach  of  the  flyer.  The  opening  of  the  freight 
train  by  the  brakesman  was  an  invitation  to  cross  the  tracks,  and 
warranted  the  driver  of  the  automobile  in  proceeding  to  cross: 
Passman  v.  West  Jersey  and  Seashore  R.R.  Co.  (1903),  68  N.J.L. 
719;  Minor  v.  Grand  Trunk  R.W.  Co.  (1917),  38  O.L.R.  646.  The 
brakesman  was  acting  in  the  performance  of  his  duty,  and  the 
defendants  were  responsible  for  the  consequences  of  his  action. 
Even  if  the  driver  of  the  automobile  was  guilty  of  neghgence  in 
not  looking  for  approaching  trains,  the  occupants,  not  having 
control  over  him,  would  not  be  responsible  for  his  negligence: 
Foley  V.  Township  of  East  Flamborough  (1899),  26  A.R'.  43,  at  p.  53. 
There  should  be  a judgment  for  the  plaintiffs  or  a new  trial,  as 
there  was  clear  evidence  of  negligence  on  the  part  of  the  defendants. 

I.  F.  Hellmuth,  K.C.,  and  W.  E.  Foster,  K.C.,  for  the  defendants, 
respondents.  We  rely  upon  the  flnding  at  the  trial  that  there  was 
no  negligence  on  the  part  of  the  respondents.  In  the  company’s 
regulations  it  is  clearly  set  forth  that  torpedoes  are  exploded  on 
the  tracks  as  a signal  to  the  servants  of  the  company.  It  is  absurd 
to  suggest  that  torpedoes  are  ever  used  as  a warnhig  to  protect 
the  public  going  over  a level  crossing.  The  evidence  is  quite  clear 
that  the  driver  and  occupants  of  the  car  were  guilty  of  negligence 
in  not  looking  to  see  if  there  was  a train  approaching. 

Roaf,  in  reply,  referred  to  the  evidence. 
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May  4.  Sutheeland,  J.: — ■ This  is  one  of  five  actions  tried 
together  without  a jury  by  Rose,  J.,  all  based  on  alleged  negligence 
of  the  defendants,  resulting  in  an  accident  on  the  11th  August, 
1917,  at  a railway  crossing  on  a highway  known  as  the  Wharf  road, 
near  the  town  of  Bow^manville,  in  which  the  driver  of  a motor-car 
with  four  of  the  other  five  occupants  were  killed  and  the  fifth 
injured. 

This  action  is  brought  by  the  surviving  husband  of  one  of  the 
deceased,  and  himself  one  of  those  in  the  car  at  the  time,  to  recover 
damages  with  respect  to  his  own  personal  injuries,  and  he  also 
sues  for  damages  under  the  Fatal  Accidents  Act,  R.S.O.  1914, 
ch.  151,  by  reason  of  the  death  of  his  wife.  The  other  actions, 
under  the  same  Act,  are  by  the  mother  in  one  case  and  in  the  other 
cases  the  widows  and  children  of  the  other  deceased  persons. 

At  the  crossing  in  question  four  lines  of  the  defendants’  tracks 
intersect  the  highway.  The  two  centre  lines  are  the  main  tracks 
of  the  railway,  west-bbund  trains  using  the  more  northerly.  The 
track  to  the  north  of  these  is  what  is  known  as  a passing  track,  to 
which  trains  from  the  main  line  may  be  transferred  or  shunted  so 
that  other  trains  on  the  main  fine  may  pass.  The  track  to  the  south 
of  the  two  main  lines  is  also  a passing  or  shunting  track. 

A freight  train  had  reached  a point  opposite  the  semaphore  to 
the  east  of  the  highway  in  question,  and  Harry  J.  Pidgen,  an 
experienced  brakesman  and  one  of  its  train-crew,  had  gone  back 
and  placed  two  torpedoes  on  the  rails  in  pursuance  of  one  of  the 
operating  rules  of  the  defendant  company  for  ‘Train  movement,” 
namely,  rule  99,  which  is  as  follows: — 

“99.  When  a train  stops  or  is  delayed  on  the  main  track  under 
circumstances  in  which  it  may  be  overtaken  by  another  train, 
the  flagman  must  go  back  immediately  with  stop-signals,  a suf- 
ficient distance  from  the  train  to  insure  full  protection  at  least 
. . . take  up  a position  where  there  will  be  an  unobstructed 

view  of  him  from  ,an  approaching  train  of,  if  possible,  500  yards 
(10  telegraph  poles),  first  placing  two  torpedoes  not  more  than 
200  or  less  than  100  feet  apart  on  the  rail  on  the  same  side  as  the 
engineer  of  an  approaching  train  100  yards  (2  telegraph  poles) 
beyond  such  position.  The  flagman  must  remain  in  such  position 
until  recalled  or  relieved.” 
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Rule  15,  referring  to  what  are  known  as  ‘‘Audible  Signals/’ 
states : — ■ 

“The  explosion  of  one  torpedo  is  a signal  to  stop;  the  explosion 
of  two  not  more  than  200  and  not  less  than  100  feet  apart 
is  a signal  to  reduce  speed,  and  look  out  for  a stop-signal.” 

These  rules  are  plainly  to  prevent  the  “pitch  in”  or  collision 
of  trains,  and  not  for  the  protection  of  persons  or  vehicles  using 
highways  at  railway  intersections. 

After  placing  the  torpedoes,  Pidgen  returned  to  the  freight 
train,  which  then  pulled  up  westerly  past  the  station,  which  lay  to 
the  west  of  the  crossing,  and  then  backed  down  again  on  to  the 
passing  track,  to  a point  where  it  stood  across  the  highway. 
Pidgen  then  started  to  walk  forward  on  the  top  of  the  train  from 
the  rear  until  he  came  to  a low  car,  when  he  descended  from  it 
to  the  ground  on  the  south  side. 

The  train  consisted  of  about  63  cars,  and  on  ahghting  he  was 
still  about  25  car-lengths  from  the  crossing,  towards  which  he 
began  to  walk.  At  this  time  he  saw  the  motor-car  in  question 
standing  10  or  15  feet  to  the  south  of  the  southerly  passing  or 
switching  track.  The  driver  of  the  motor-car  had  left  the  other 
five  persons  in  the  car,  and  was  coming  towards  him  as  he  ap- 
proached the  crossing.  He  spoke  to  Pidgen  and  asked  him  how 
long  he  was  going  to  keep  the  crossing  blocked,  intimating  that 
he  wanted  to  get  up  town  to  catch  the  Canadian  Pacific  Railway 
train.  He  was  told  in  answer  that  the  hmit  for  a train  to  block  a 
crossing  was  5 minutes,  but  an  opening  would  be  made  as  quickly 
as  possible.  The  brakesman  stepped  in  between  the  cars  to 
separate  the  air-hose,  and  then  stepped  out  again  to  the  south 
side  of  the  train,  and  gave  a signal  to  the  engine-driver  to  back. 
Getting  no  reply,  as  apparently  the  engine-driver  did  not  see  him, 
he  crossed  over  the  draw-bars,  which  were  tight,  to  the  north  side 
of  the  train,  and  renewed  the  signal.  When  in  this  position  he 
could  no  longer  see  the  motor-car.  Having  given  the  signal  to 
the  engine-driver  to  slack  back,  which  was  immediately  done,  the 
brakesman  proceeded  to  raise  the  locking  bar,  giving  the  engine- 
driver  the  signal  to  go  ahead.  This  signal  was  given  by  waving 
one  hand  forward.  The  front  end  of  the  train  then  moved  forward, 
thus  creating  an  opening  between  the  cars  at  the  crossing  and 
clearing  it.  Meantime  the  driver  of  the  motor-car  had  returned  to 
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and  started  his  car,  and,  without  the  brakesman’s  knowledge, 
crossed  the  southerly  switching  track  and  the  southerly  main 
track,  and  was  approaching  or  had  reached  the  northerly  main 
track.  Just  at  this  moment,  through  the  opening  in  the  freight 
train  at  the  crossing,  the  brakesman  caught  sight  of  the  front  of 
the  automobile,  and  at  the  same  instant  heard  the  passenger  train 
No.  1 coming  from  the  west  at  a rapid  rate.  He  shouted,  “My 
God!  look  out  for  No.  1,”  but  the  train  was  immediately  upon  and 
struck  the  motor-car,  with  the  result  already  indicated. 

The  plaintiff  Walker  testified  that  the  brakesman  when  he 
was  signalling  to  the  engine-driver  was  looking  west,  and  gave  a 
hah  turn  looking  to  the  south  towards  the  driver  of  the  motor-car, 
and  gave  a wave  of  his  hand  to  come  across;  that  the  motor-driver 
thereupon  started  to  make  the  crossing  in  the  usual  way,  and  when 
the  car  had  got  on  the  third  track  was  struck  by  the  rapidly 
approaching  passenger  train.  He  also  stated  that  the  first  thing 
he  saw  was  the  engiiie  “practically  right  on  the  automobile.” 
The  brakesman  says  he  gave  no  signal  of  any  kind  to  the  driver  of 
the  motor-car. 

The  neghgence  which  the  several  plaintiffs  charge  against  the 
defendant  company  consisted  in  an  alleged  invitation  on  the  part 
of  the  officials  of  the  defendant  company,  meaning  thereby  the 
brakesman,  extended  to  the  occupants  of  the  car,  to  cross  the 
tracks  after  the  separation  of  the  train  at  the  crossing.  It  was 
further  charged  that,  as  there  had  been  previous  accidents  at  the 
crossing  to  the  knowledge  of  the  defendants,  they  were  guilty  of 
neghgence  with  reference  to  the  accident  in  extending  an  invitation 
to  cross.  On  particulars  being  requested  by  the  defendant  com- 
pany, they  were  furnished,  and  therein  it  was  alleged  that  “the 
crossing  of  the  said  highway  where  the  death  of  the  deceased  took 
place,  at  a high  rate  of  speed  and  without  the  stoppage  or  slowing 
up  of  the  said  locomotive  and  without  giving  any  warning  to  the 
deceased  of  the  approach  and  speed  of  said  locomotive,”  was 
neghgence. 

It  is  clear  from  the  evidence,  and  the  trial  Judge  so  found,  that 
the  statutory  warnings  by  whistle  and  bell  of  the  approach  of  the 
passenger  train  were  given.  He  also  came  to  the  conclusion  that 
it  was  “quite  impossible  to  find  that  Pidgen  gave  any  signal  to 
the  driver  of  the  motor-ear  to  go  forward.”  This  finding  of  fact 
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we  could  not,  upon  the  evidence,  disturb,  and  it  prevents  the 
plaintiffs  succeeding  on  any  alleged  invitation  on  the  part  of  the 
defendants  through  their  brakesman.  It  also  made  it  unnecessary 
for  the  trial  Judge,  as  he  himself  states,  to  consider  the  further 
question  which  might  have  arisen  had  he  come  to  a different 
conclusion,  namely,  whether,  if  there  had  been  such  an  invitation, 
it  could  he  held  to  be  negligence  for  which  the  company  would  be 
liable  to  the  plaintiffs.  The  duty  which  the  brakesman  and  the 
other  employees  in  charge  of  the  defendant  company’s  freight 
train  had  to  discharge  at  the  time  was  to  clear  the  crossing,  in 
compliance  with  sec.  311  of  the  Railway  Act,  1919,  9 & 10  Geo.  V. 
ch.  68  (Dom.),  which  is  as  follows: — ■ 

‘‘Whenever  any  railway  crosses  any  highway  at  rail  level,  the 
company  shall  not,  nor  shall  any  of  its  officers,  agents  or  employees, 
wilfully  permit  any  engine,  tender  or  car,  or  any  portion  thereof, 
to  stand  on  any  part  of  such  highway,  for  a longer  period  than 
five  minutes  at  one  time.” 

That  did  not  cast  any  duty  on  the  railway  company,  through 
the  brakesman  or  otherwise,  to  notify  the  driver  of  the  motor-car 
that  the  train  was  separated  and  that  he  might  cross  in  safety. 
The  motor-car  driver  was  in  a position  to  see  for  himself  when  the 
crossing  had  been  cleared.  It  was  his  duty  to  cross  with  due  regard 
to  his  own  safety  and  that  of  the  others  in  the  car  with  him.  It 
was  a negligent  thing  to  leave  the  place  of  safety,  where  he  was,  to 
the  south  of  the  four  lines  of  track,  and  bring  his  car  in  close  prox- 
imity to  or  upon  one  of  the  main  tracks  and  in  a position  of  danger 
during  the  process  of  the  separation  of  the  freight  train  and  before 
it  had  actually  occurred.  There  was  a plain  view  for  nearly  a mile 
up  the  track  in  the  direction  from  which  the  passenger  train  was 
coming,  and  it  seems  extraordinary  that  none  of  the  occupants  of 
the  car  had  observed  its  approach. 

The  engine-driver  of  that  train  testified  that  he  was  running  at 
a speed  of  from  50  to  55  miles  an  hour  when  the  engine  ran  over 
the  two  torpedoes,  and  he  thereupon  “answered  them  and  reduced 
speed  somewhat.”  Before  he  got  to  the  whistling  post,  which  is 
about  a quarter  of  a mile  east  of  the  crossing,  he  saw  the  freight 
train  on  the  passing  track,  and  thereupon  released  the  brakes  to 
prevent  the  engine  losing  any  more  speed.  He  than  gave  the 
statutory  signals  for  the  crossing,  namely,  two  long  and  two  short 
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whistles,  starting  the  automatic  bell  on  the  engine.  Neither  he 
nor  his  fireman  saw  anything  of  the  motor-car  until  they  were 
almost  upon  it,  when  the  latter  shouted,  and  the  engine-driver 
immediately  threw  his  brakes  into  emergency.  It  was  then  too 
late  to  avoid  the  accident. 

The  trial  Judge  dealt  in  a clear  and  satisfactory  way  with  the 
question  of  speed,  as  follows : — • 

“There  was  a suggestion  that  the  train  was  travelling  at  an 
excessive  rate  of  speed,  not  an  unlawful  rate  of  speed,  because 
sec.  309  (c)  of  the  Railway  Act,  which  requires  the  train  to  slow 
down  to  10  miles  an  hour  at  the  crossing  if  there  has  been  at  the 
crossing  an  accident  since  the  1st  January,  1905,  has  no  application, 
but  excessive  because  the  railway  company  Imew  that  a long 
time  ago  persons  had  met  their  death  at  that  crossing.  I allowed, 
subject  to  objection,  evidence  to  be  given  that  persons  had 
met  their  death  at  the  crossing  many  years  ago.  The  evidence 
that  was  given  was  V^ery  meagre.  If  it  really  established  that 
persons  were  killed  at  the  crossing,  it  leaves  us  entirely  in  the 
dark  as  to  the  circumstances  under  which  they  were  killed, 
and  the  mere  fact  that  they  were  killed  cannot  be  evidence,  as  it 
seems  to  me,  that  the  crossing  is  a dangerous  crossing,  or  is 
crossing  which  it  is  dangerous  to  pass  over  at  a high  rate  of  speed. 

“On  the  other  hand,  there  is  evidence  that' the  crossing  is  a safe 
one.  Those  who  were  killed  there,  if  any  were  killed,  may  quite 
well  have  been  hilled  through  their  own  fault,  and  not  because  of 
anything  that  is  wrong  with  the  crossing,  or  from  any  negligence 
on  the  part  of  the  company.” 

Reference  to  Grand  Trunk  R.W.  Co.  v.  McKay  (1903),  34  Can. 
S.C.R.  81,  at  pp.  89,  90. 

But  it  was  argued  that,  even  though  there  was  no  duty  as  to 
the  rate  of  speed  otherwise,  when  the  torpedoes  were  heard  the 
engine-driver  of  the  passenger  train  should  have  slowed  down  to 
a lower  rate  of  speed  than  he  did,  and  that,  had  he  done  so,  the 
. accident  might  have  been  avoided.  He  did  hear  and  heed  the 
warning  of  the  torpedoes  in  so  far  as  it  was  his  duty  to  do  so, 
namely,  until  he  saw  that  the  freight  train  was  off  the  main  and 
on  to  the  passing  track.  When  he  felt  assured  of  this,  he  had  the 
right  to  proceed  as  usual,  which  he  did — certainly  unless  he  saw 
some  danger  ahead  in  time  to  do  something  to  avoid  it.  Here, 


App.  Div. 
1920 

Walker 

V. 

Grand 
Trunk 
R.W.  Co. 

Sutherland,  J. 


446 


App.  Div. 
1920 

Walker 

V. 

Grand 
Trunk 
R.W.  Co. 

Sutherland,!. 


ONTARIO  LAW  REPORTS.  [vol. 

when  the  imminence  of  the  accident  became  apparent,  he  did  all 
he  could,  but  it  was  too  late. 

The  duty  to  respond  to  the  signal  of  the  torpedoes  for  the 
purposes  indicated,  and  to  which  proper  response  was  apparently 
made,  cannot  be  effectually  appealed  to  by  the  plaintiff  so  as  to 
make  the  defendants  hable  on  the  score  that  if  the  engine-driver 
had,  on  account  thereof,  slowed  down  more,  the  accident  might 
not  have  occurred:  Walsh  v.  International  Bridge  and  Terminal  Co. 
(1918),  44  O.L.R.  117. 

I am  unable  to  see  from  the  evidence  that  negligence  on  the 
part  of  the  defendants  could  properly  be  found,  and  I would  there- 
fore'affirm  the  judgment  of  the  trial  Judge  dismissing  the  actions, 
and  would  dismiss  the  appeals,  with  costs,  if  asked. 

Mulock,  C.J.  Ex.,  agreed  with  Suthekland,  J. 

Riddell,  J.: — 'The  accident  out  of  which  these  five  cases  arose 
is  of  the  kind  which  has  been  occurring  from  time  to  time  for  more 
than  half  a century,  and  may  be  expected  to  recur  so  long  as  the 
exigencies  of  fife  require  speedy  transportation,  and  our  poverty 
or  our  indifference  tolerates  the  continuance  of  the  death-trap 
known  as  the  level  crossing. 

Leading  from  the  town  of  Bowman ville  to  the  summer  colony 
on  the  shore  of  Lake  Ontario  is  the  Wharf  road:  this  crosses  the 
fine  of  the  Grand  Trunk  Railway  south  of  the  town,  and  at  this 
crossing — level,  of  course — ^are  four  lines  of  rail.  The  regular 
double  track  is  found  running  from  the  east  across  the  Wharf 
road,  making  the  second  and  third  lines  of  rail  at  that  place. 
The  southerly  of  these  two  lines,  at  a point  over  1,500  feet  east 
of  the  road,  and  a short  distance  east  of  the  whistling  post,  throws 
off  a line  to  the  south,  and  this  line  runs  west  across  the  road, 
forming  the  first  line  (counting  from  the  south).  There  is  also  a 
switch-line  to  the  north  of  these  three  lines,  forming  the  fourth 
line — 'this  was  the  “passing  track,’’  i.e.,  the  track  upon  which 
trains  were  placed  to  allow  the  passing  of  faster  trains  on  the  main 
tracks. 

On  the  11th  August,  1917,  a freight  train  of  63  cars  came  from 
the  east  towards  Bowman  ville  station  on  track  No.  3,  arriving 
about  4.15  p.m.;  it  stopped  on  this  track  until  an  east-bound 
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passenger  train,  then  at  the  station,  pulled  out  on  its  way  east. 
This  stop  was  about  the  semaphore. 

The  ‘‘Limited,’’  a fast  passenger  train  from  the  east,  was 
timed  to  arrive  on  the  same  track  in  a short  time,  and  consequently 
the  freight  train  was  “delayed  on  the  main  track  under  circum- 
stances in  which  it  may  be  overtaken  by  another  train,”  and  rule 
99  of  the  railway  company  came  into  force.  This  requires  the 
flagman  to  go  back  immediately  a sufficient  distance  from  his 
train  to  insure  full  protection  and  place  two  torpedoes  on  the  rail 
not  more  than  200  or  less  than  100  feet  apart  on  the  rail  on  the 
same  side  as  the  engine-driver  of  the  approaching  train.  This  the 
flagman,  Pidgen,  did:  he  then  had  to  go  to  his  own  train,  which 
was  about  to  go  forward  in  order  to  go  upon  the  “passing  track,” 
No.  4 — of  course,  the  object  of  this  rule  is  the  protection  of  the 
trains,  and  it  has  no  reference  to  crossings,  etc.,  being  the  same 
whether  there  were  or  were  not  crossings  in  the  vicinity. 

The  freight  pulled  west  to  the  switch  for  the  “passing  track,” 
and  then  backed  down  on  the  “passing  track”  to  await  the  passing 
of  the  “Limited;”  and  it  stood  across  the  highway  of  the  Wharf 
road,  having  about  35  or  40  cars  east  of  the  road. 

The  train  having  stopped,  the  flagman,  who  was  at  the  rear, 
moved  westward  along  the  train,  “with  the  intention  of  making 
an  opening” — to  cut  the  train  at  the  road.  Of  course,  it  was  his 
plain  duty  to  do  this  to  allow  any  travellers  to  pass:  the  statute, 
sec.  311,  gives  the  maximum  time,  the  superior  limit  of  the  time, 
during  which  traffic  can  be  obstructed  lawfully,  as  five  minutes; 
but,  irrespective  of  the  statute,  the  railway  company  have  no 
right  to  stop  the  highway  for  a longer  time  than  is  reasonably 
necessary — or  when  it  is  not  reasonably  necessary.  The  freight 
train  could  not  go  forward  until  the  express  train  had  passed,  and 
it  could  not  be  necessary  for  it  to  be  fully  coupled  until  that  tinie. 

Moreover,  while  it  is  not  so  stated  in  so  many  words,  it  would 
seem  that  the  five-minutes’  limit  was  reached  or  about  reached — • 
rule  86  provides  that  “an  inferior  train  must  clear  the  time  of  a 
superior  train  in  the  same  direction  not  less  than  five  minutes;” 
if  this  rule  was  obeyed,  and  there  is  nothing  to  indicate  that  it  was 
not,  the  statute  applied. 

However  that  may  be,  it  was  the  duty  of  the  train-crew  to  cut 
the  train  at  the  Wharf  road. 

33 — 47  o.L.R. 
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An  automobile  came  along  the  Wharf  road  from  the  south 
toward  the  crossing,  with  six  persons,  including  the  driver,  Fletcher; 
and  stopped  about  10  or  15  feet  south  of  the  south  track.  Fletcher, 
after  a stop  of  two  or  three  minutes,  got  out  of  his  car  and  went 
eafet  along  the  train  toward  the  caboose — ^the  automobile  passengers 
were  in  a hurry  to  catch  a train  for  Toronto  on  the  Canadian 
Pacific  Railway,  which  passes  the  town  further  north  than  the 
Grand  Trunk  Railway.  Fletcher  and  Pidgen  had  a short  con- 
versation, given  by  the  latter  thus:  ‘^He  asked  me  how  long  I was 
going  to  keep  the  crossing  blocked.  I rephed  that  we  had  five 
minutes  to  block  the  crossing,  and  I think  that  he  said  that  he 
wanted  to  get  up  town  to  catch  a C.P.R.  passenger  train,  and  with 
that  I rephed  I would  make  the  opening  as  quick  as  I could.’’ 

Pidgen  then  separated  the  air-hose  from  the  south  side  of  the  train, 
and  gave  a signal  to  back  the  train,  in  order  to  slack  the  draw-bars, 
and  enable  him  to  uncouple.  He  received  no  answer  to  this  signal — 
the  engine-driver  was  on  the  right  side  of  his  engine,  and  therefore 
on  the  other  side  of  the  train,  out  of  view  of  the  flagman’s  signal, 
Pidgen  then  crossed  over  to  the  north,  took  a few  steps  to  the  east 
to  where  the  cut  was  to  be  made  east  of  the  travelled  way,  signalled 
for  a slack,  the  signal  was  answered  from  the  engine,  the  engine- 
driver  gave  the  slack,  Pidgen  ‘‘raised  the  locking  block  on  the 
car,”  and  thereby  made  the  cut,  signalled  to  the  engine-driver  to 
draw  ahead,  the  signal  was  obeyed,  and  the  cars  were  pulled  west 
over  the  crossing,  leaving  part  of  the  train  to  the  east  and  a clear 
passage  along  the  highway. 

The  automobile  had  not  waited  for  this  movement  to  be  com- 
pleted: Pidgen,  when  an  opening  was  made  and  the  railway  cars 
were  just  pulhng  over  the  crossing,  caught  sight  of  the  front  of  the 
automobile  upon  the  west-bound  track  No.  3;  at  the  same  moment 
he  heard  the  rush  of  the  “Limited;”  he  shouted,  “Look  out  for 
No.  1,”  but  neither  he  nor  any  one  else  could  then  do  anything — 
the  engine  of  the  “Limited”  struck  the  automobile,  kilhng  five  of 
its  occupants  on  the  spot,  and  seriously  injuring  the  sixth,  Frank 
Walker. 

These  actions  were  brought  against  the  Grand  Trunk  Railway 
Company  in  consequence:  they  were  tried  together  before  Mr. 
Justice  Rose  without  a jury  at  Toronto,  in  November  last,  and 
resulted  in  a verdict  for  the  defendants;  the  plaintiffs  now  appeal. 


XLVII.] 


ONTARIO  LAW  REPORTS. 


449 


The  appeal  was  argued  with  very  great  skill  and  the  utmost 
candour  by  Mr.  Roaf  for  the  plaintiffs;  but  I am  unable  to  find  any 
error  in  the  judgment  complained  of. 

The  first  ground  of  complaint  is  the  speed  of  the  Limited.’^ 

As  was  pointed  out  in  Grand  Trunk  R.W.  Co.  v.  Hainer  (1905), 
36  Can.  S.C.R.  180,  at  p.  199,  ‘The  question  of  speed  is  not  as  a 
rule  very  important.  The  accident  could  not  have  happened 
unless  the  person  was  at  the  particular  moment  on  that  portion 
of  the  line.  Had  the  train  been  faster  he  would  not  have  been 
there;  had  the  train  been  slower  he  would  not  have  been  there; 
had  he  been  faster  or  slower  he  would  not  have  been  there.”  The 
significance  of  the  speed  of  the  train  is  rather  on  the  question  of 
contributory  neghgence — a very  fast  train  may  acquit  the  plaintiff 
of  negligence  in  not  avoiding  the  accident  after  he  saw  or  should 
have  seen  the  danger. 

So  far  as  concerns  those  using  a highway  at  a railway  crossing, 
it  has  been  laid  down  by  authority  by  which  we  are  bound  that  no 
action  can  be  based  upon  alleged  excessive  speed:  Grand  Trunk 
R.W.  Co.  V.  McKay,  34  Can.  S.C.R.  81.  There  the  findings  of  the 
jury  were  that  the  rate  of  speed  was  dangerous  for  such  locality — 
the  Supreme  Court  of  Canada  held  that  it  was  not  for  a jury  to 
pass  upon  the  rate  of  speed — Sedgewick,  J.,  at  p.  89:  “I  think 
. . . there  is  no  limitation  to  speed  unless  it  is  prescribed  by 

the  Railway  Committee.”  Davies,  J.  (now  C.J.),  at  p.  101:  “The 
rate  of  speed  at  which  the  train  could  run  across  the  level  highway 
crossing  was  a matter  for  the  determination  of  the  Railway 
Committee.”  Killam,  J.,  agreed  with  Davies,  J.,  as  did  the  Chief 
Justice,  Sir  Henri  Elzear  Taschereau. 

This  law  was  adopted  by  this  Court  in  Minor  v.  Grand  Trunk 
R.W.  Co.  (1917),  38  O.L.R.  646. 

Rollick  V.  Wahash  R.R.  Co.  (1919),  45  O.L.R.  528,  was  cited 
as  opposed  to  this  view — that  was  not  a case  of  a highw^ay 
crossing.  The  duty  owed  to  a traveller  on  the  highway  and  that 
to  others  may  be  entirely  different — are  entirely  different  in  many 
cases.  That  is  what  my  brother  Maclaren  has  in  mind  in  his 
language  in  Rollick  v.  Wahash  R.R.  Co.,  at  p.  538:  “It  cannot 
surely  be  pretended,  for  instance,  that  a high  rate  of  speed  would 
not  be  neghgent  where  the  state  of  the  road-bed  or  some  other 
known  circumstance  made  such  speed  dangerous” — my  learned 
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bj’other  is  not  questioning  the  decision  in  Minor  v.  Grand  Trunk 
R.W,  Co.  and  Grand  Trunk  R.W.  Co.  v.  McKay,  but  is  pointing 
out  that  the  duty  to  different  persons  may  be  different.  A bad 
track  does  not  increase  the  danger  of  a fast  train  to  travellers  on 
the  highway,  but  it  does  to  those  on  the  train : accordingly,  quoad 
the  latter,  great  speed  may  be  a breach  of  duty  and  negligence, 
although  not  to  the  former.  Of  course,  there  is  no  such  thing  as 
negligence  at  large — 'negligence  must  necessarily  be  a breach  of 
duty  toward  some  one.  ‘‘The  question  of  liability  for  neghgence 
cannot  arise  at  all  until  it  is  estabhshed  that  the  man  who  has 
been  negligent  owed  some  duty  to  the  person  who  seeks  to  make 
him  liable  for  his  negligence:’’  'per  Lord  Esher,  M.R.,  in  Le  Lievre 
V.  Gould,  [1893]  1 Q.B.  491,  at  p.  497;  Thomas  v.  Quartermaine 
(1887),  18  Q.B.D.  685,  especially  at  p.  694,  per  Bowen,  L.J.; 
Daniels  v.  Noxon  (1889),  17  A.R.  206,  211;  Woodburn  Milling  Co. 
V.  Grand  Trunk  R.W.  Co.  (1909),  19  O.L.R.  276,  281;  Bondy  v. 
Sandwich  Windsor  and  Amhersthurg  R.W.  Co.  (1911),  24  O.L.R. 
409,  412. 

We  are  not  concerned  with  the  duty  owed  to  employees  of  the 
railway  company  or  to  passengers — or  to  any  one  other  than  one 
using  the  highway  at  a level  crossing:  to  such  a person,  speaking 
generally,  there  is  no  duty  as  to  speed.  This  is  not  to  say  that  if 
the  railway  company  or  their  employees  knew  of  any  special 
circumstance  of  danger  they  could  omit  the  common  law  duty  of 
ordinary  care — it  is  simply  to  say  that,  in  the  absence  of  special 
circumstances,  a traveller  on  the  highway  cannot  call  speed  an 
absence  of  proper  care  toward  him.  To  hold  otherwise  would,  in 
my  view,  be  to  disregard  plain  decisions  of  Courts  by  whose 
authority  we  are  bound. 

Mr.  Roaf  with  great  earnestness  pressed  upon  us  the  circum- 
stance that  the  torpedoes  placed  by  the  freight  flagman  called  upon 
the  engine-driver  to  go  at  a slower  rate.  The  rules,  which  are  as 
effective  as  a statute,  impose  upon  the  engine-driver  certain  duties 
when  he  hears  torpedoes.  But  these  duties  are  imposed  not  in 
view  of  a highway  crossing — -the  existence  of  a highway  crossing 
near  has  no  effect  upon  the  duties — the  duties  are  imposed  for  the 
protection  of  the  trains  to  prevent  a pitch-in. 

In  Walsh  v.  International  Bridge  and  Terminal  Co.,  44  O.L.R. 
117,  this  Divisional  Court,  and  in  Smith  v.  Ontario  and  Minnesota 
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Power  Co.  Limited  (1918),  44  O.L.R.  43,  the  First  Divisional  Court, 
pointed  out  that  where  a duty  is  created  by  statute  for  the  purpose 
of  preventing  mischief  of  a particular  kind,  a person  who  by  neglect 
of  this  duty  suffers  a loss  of  a different  kind  is  not  entitled  to 
maintain  an  action  for  damages  in  respect  of  such  loss — -we  followed 
such  cases  as  Stevens  v.  Jeacoche  (1848),  11  Q.B.  731;  Gorris  v. 
Scott  (1874),  L.R.  9 Ex.  125;  LeMay  v.  Canadian  Pacific  R.W.  Co. 
(1890),  17  A.R.  293,  300.  I confess  that  I should  be  better  satisfied 
had  the  rule  been  laid  down  that  a violator  of  a statute  is  hable 
for  any  darr  age  of  any  kind  caused  by  his  neglect  to  obey  the  law — 
but  the  rule  above  stated  is  too  firmly  and  authoritatively  fixed 
for  us  to  change  or  question  it. 

In  any  case,  however,  I am  unable  to  see  that  the  servants  of 
the  company  failed  in  their  statutory  duty. 

Rule  99  provides  for  the  flagman  going  back  a sufficient  distance 
to  insure  full  protection  and  placing  the  two  torpedoes — ^this  he 
did:  then  he  remains  at  the  stop  until  relieved  or  recalled — -that 
he  did,  as  he  was  recalled  to  look  after  his  own  train.  When  a 
train  is  approaching  he  must  display  stop-signals — ’One  torpedo  is 
a stop-signal  (Rule  15,  p.  63) — and,  where  the  stopped  train  is 
likely  to  move  soon,  two  are  laid  down. 

Mr.  Roaf  argued  that  it  was  the  duty  of  the  flagman  to  remain 
in  a position  to  have  an  unobstructed  view  of  the  incoming  train 
and  make  another  stop-signal — but  that  is  a misinterpretation  of 
the  rules.  He  was  to  remain  only  until  reheved  or  recalled:  and 
he  would  be  violating  his  duty  if  he  stopped  the  Limited’^  after 
his  own  train  was  in  safety.  So  long  as  the  train  was  in  the  way, 
the  semaphore  should  have  been  set  against  the  ‘Mimited’’ — no 
doubt  it  was — -there  is  no  evidence  upon  the  point,  and  omnia 
prwsiimuntur  rite  esse  acta — ^there  is  no  complaint  on  this  ground. 

To  complete  the  investigation  as  to  the  duties  of  the  servants 
of  the  company  in  respect  of  the  ‘‘stop-signals” — -the  rules  provide 
(15)  that  “the  explosion  of  two  (torpedoes)  not  more  than  200 
and  not  less  than  100  feet  apart  is  a signal  to  reduce  speed  and 
look  out  for  a stop-signal.” 

When  the  engine-driver  heard  the  torpedoes,  he  reduced 
speed,  having  first  given  notice  by  whistling  twice  that  he  under- 
stood the  warning — see  rule  14,  engine  whistle  signals.  No.  g, 
pp.  61,  62;  rule  29,  p.  20.  The  fireman  “saw  everything  clear,” 
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and,  there  being  no  danger,  the  brakes  were  raised  that  the  engine 
should  lose  no  more  speed — the  engine-driver  himself  saw  that  the 
freight  train  was  on  the  ‘‘passing  track”  before  he  got  to  the 
whistling  post,  a quarter  of  a mile  east  of  the  crossing,  and  had  he 
further  checked  the  speed  he  would  have  been  violating  his  duty  to 
his  employers. 

Then  it  is  argued  that  the  engine-driver  was  called  upon  to 
stop  by  rule  27,  p.  65:  “A  signal  improperly  displayed  or  the 
absence  of  a signal  at  a place  where  a signal  is  usually  shewn  must 
be  regarded  as  a stop-signal,  and  the  fact  reported  to  the  proper 
officer.”  It  is  most  ingeniously  argued  that  it  was  usual  for  a 
flagman  to  stay  near  his  torpedoes  and  give  a stop-signal;  and 
that,  as  there  was  nothing  of  the  kind  here,  the  engine-driver 
should  have  considered  the  omission  as  a stop-signal  and  stopped 
accordingly.  But  this  involves  two  errors — ^the  rule  does  not  refer 
to  such  signals  as  may  be  made  sometimes  at  one  place  and  some- 
times at  another,  but  to  fixed  signals,  semaphores  and  the  like, 
to  be  found  at  certain  places.  If  no  such  signal  is  shewn  where  it 
is  to  be  expected,  this  indicates  that  there  is  something  wrong 
with  the  plant — for  the  greater  caution  the  engine-driver  must 
act  as  though  it  had  been  shewn,  and  report  the  occurrence  so  that 
the  plant  may  be  put  in  order  if  defective,  or,  if  the  signal  has  been 
intentionally  omitted,  the  fact  may  be  made  clear.  The  other 
error  is  that  it  is  supposed  that  it  is  usual  for  a flagman  to  await 
and  stop-signal  an  incoming  train  when  his  own  train  is  safe  on  a 
passing  track. 

Next  must  be  considered  the  conduct  of  Pidgen  at  the  crossing, 
for  it  has  been  argued  that  what  he  did  was  an  invitation  to  the 
traveller  to  cross. 

■ The  doctrine  of  implied  invitation  is  generally  applied  against 
the  owner  of  property  who  permits  its  use  by  others  or  another: 
he  may  be  held  to  have  impliedly  represented  that  it  was  safe  so 
to  be  used.  But  that  doctrine  has  no  application  here:  so  far  as 
cutting  the  train  is  concerned,  it  was  merely  the  performance  of 
a duty,  common  law  or  statutory,  by  the  company,  in  removing 
an  obstruction  out  of  the  way  of  those  desiring  to  use  the  highway, 
who  had  the  right  to  use  the  highway,  a right  higher  than  the  right 
of  the  company  to  obstruct — an  action  would  lie  against  the 
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company  for  an  unreasonable  delay  in  cutting  the  train:  Boyd  v. 
Great  Northern  R.W.  Co.,  [1895]  2 I.R.  555. 

No  doubt  where  gates  should  be  closed  in  case  of  danger,  the 
opening  of  them  is  an  implied  assurance  that  there  is  no  danger — • 
see  such  cases  as  Roberts  v.  Delaware  and  Hudson  Canal  (1896), 
177  Pa.  St.  183;  Wilson  v.  New  York  New  Haven  and  Hartford  R.R. 
Co.  (1894),  18  R.I.  491;  North  Eastern  R.W.  Co.  v.  Wanless  (1874), 
L.R.  7 H.L.  12;  Stapley  v.  London  Brighton  and  South  Coast  R.W. 
Co.  (1865),  L.R.  1 Ex.  21,  dnd  similar  cases;  but  that  is  because 
the  gates  are  supposed  to  be  closed  when  there  is  danger  and  are 
placed  where  they  are  to  protect  from  danger. 

But  there  is  nothing  of  that  in  a train  obstructing  a highway : it 
is  not  there  as  a protection  from  danger:  it  is  a nuisance  in  common 
parlance,  and  after  a time  becomes  a nuisance  at  law — how  can 
it  possibly  be  thought  that  the  removal  of  this  obstruction  was  an 
imphed  assurance  that  there  was  no  train  approaching?  There 
was  nothing  more  done  by  the  flagman  which  could  be  construed 
as  an  invitation — the  learned  Juldge  has  so  found,  and  rightly 
found.  Moreover,  it  is  hard  to  see  how  the  railway  company 
could  possibly  be  held  liable  for  this.  The  relying  upon  so-called 
implied  invitation  is  not  favoured  in  our  Courts:  see  such  cases  as 
Grand  Trunk  R.W.  Co.  v.  Mayne  (1917),  56  Can.  S.C.R.  95; 
Canadian  Pacific  R.W.  Co.  v.  Hay  (1919),  58  Can.  S.C.R.  283. 

It  was  suggested,  rather  than  argued,  that  it  was  negligent  on 
the  part  of  Pidgen  not  to  warn  the  travellers  that  a train  was 
expected.  If  he  had  thought  that  they  would  go  upon  the  track 
without  seeing  that  all  was  clear  and  no  train  approaching,  common 
humanity  would  call  upon  him  to  warn.  But  when  he  saw  them 
they  were  some  distance  south  of  the  south  track  in  a place  of 
perfect  safety,  and  he  had  no  thought  or  notice  that  they  would 
proceed  north:  when  he  next  saw  them  they  were  on  the  west- 
bound track.  No.  3,  and  death  was  imminent. 

We  cannot  make  a legal  duty  out  of  what  a person  of  extra- 
ordinary caution  would  or  might  do  for  the  protection  of  others, 
and  I fail  to  find  anything  in  this  case  making  it  the  duty  of  Pidgen 
or  the  company  to  warn. 

In  my  view,  there  was  no  negligence  on  the  part  of  the  defend- 
ants : it  therefore  becomes  unnecessary  to  say  anything  of  contribu- 
tory negligence — it  may  be  that  the  last  word  has  not  been  said 
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of  the  position  of  the  travellers  other  than  the  driver  as  to  con- 
tributory negligence. 

I would  dismiss  the  appeals  with  costs  if  insisted  upon. 

Hasten,  J.: — I agree,  and  have  nothing  to  add. 

Clute,  j.  (dissenting): — -Appeals  from  the  judgments  pro- 
nounced by  Mr.  Justice  Rose  on  the  21st  November,  1919,  dis- 
missing the  five  actions  without  costs.  The  actions  were  tried 
together  without  a jury  on  that  day,  and  the  appeals  were  argued 
together. 

The  plaintiffs  in  the  five  suits  claim  damages  as  follows: 
Frank  Walker  for  the  death  of  his  wife,  Florence  Walker,  and  for 
injury  to  himself;  Helen  Normoyle  for  the  death  of  her  husband, 
James  Patrick  Normoyle;  Stella  Connolly  for  the  death  of  her 
husband,  Joseph  Connolly;  Mary  Johnston  for  the  death  of  her 
son,  William  Johnston;  and  Annie  Fletcher  for  the  death  of  her 
husband,  FI.  Fletcher.  ^ 

< These  persons  were  killed  on  a crossing  of  the  Grand  Trunk 
Railway  near  the  town  of  Bowman ville,  by  an  engine  or  locomotive 
of  the  defendant  company  crashing  into  the  automobile  in  which 
the  said  Florence  Walker,  James  Patrick  Normoyle,  Joseph 
Connolly,  William  Johnston,  Joseph  H.  Fletcher,  and  Frank 
Walker  were  travelhng. 

The  motor-car,  containing  the  above-named  persons  except 
Frank  Walker  and  Florence  Walker,  was  coming  from  the  south 
going  north  and  the  persons  in  the  motor-car  were  anxious  to 
reach  the  Canadian  Pacific  Railway  station  in  time  for  a train, 
which  was  soon  expected,  for  Toronto.  When  they  came  to  the 
crossing  at  Bowman  ville,  Frank  Walker  and  his  wife,  Florence 
Walker,  who  were  going  north,  were  asked  to  ride  in  the  auto- 
mobile. 

A freight  train  had  come  in  from  the  east  and  stood  across  the 
highway  on  which  the  plaintiffs  and  other  passengers  were  travel- 
hng. Harry  J.  Pidgen  was  brakesman  on  that  train.  The  train 
was  63  cars  long.  When  the  train  made  a stop  at  the  semaphore, 
Pidgen  placed  two  torpedoes  on  the  rail,  while  he  was  still  on  the 
west-bound  track;  he  placed  them  not  more  than  200  feet  apart 
and  not  less  than  100  feet  apart  east  of  the  semaphore,  and  when 
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he  had  done  that  and  had  come  back  the  train  was  still  on  the  west- 
bound track.  He  did  no  signalling  at  that  time.  He  then  started 
to  pull  up  the  train  over  the  switch,  that  is,  the  caboose  past  the 
switch.  That  was  just  east  of  the  station,  but  the  engine  would  be 
“a  good  deal  west  of  the  station;’’  that  would  leave  some  of  the 
cars  blocking  the  crossing  of  the  Wharf  road,  on  which  the  pas- 
sengers referred  to  were  proceeding.  Pidgen  was  on  the  rear-end 
of  the  train  when  it  stopped — ^on  top  of  the  caboose.  When  the 
train  was  stopped,  Pidgen  started  to  walk  towards  the  front  of 
the  train;  he  walked  over  the  tops  of  10  or  12  box-cars;  he  then 
came  to  a low  car,  and  got  down  on  the  south  side  of  the  train; 
he  was  some  25  car-lengths  away,  at  that  time,  from  the  crossing. 
He  was  going  to  the  crossing  with  the  intention  of  making  an 
opening  on  the  highway,  called  ‘‘cutting”  the  crossing.  He  saw 
an  automobile  standing  there  about  10  or  15  feet  south  of  the 
tracks.  Pidgen  and  one  of  the  men  from  the  automobile,  the 
driver,  exchanged  a Tew  words: — • 

“Q.  Did  that  party  appear  to  have  anything  to  do  with  the 
automobile?  A.  I think  that  he  was  riding  in  the  car  or  had  been. 
He  was  out  upon  the  ground  at  that  time. 

“ Q.  What  did  he  want?  A.  Pie  asked  me  how  long  I was  going 
to  keep  the  crossing  blocked.  I replied  that  we  had  five  minutes 
to  block  the  crossing,  and  I think  he  said  that  he  wanted  to  get 
up  town  to  catch  a C.P.R  passenger  train,  and  with  that  I replied 
I would  make  the  opening  as  quickly  as  I could.” 

Pidgen  then  moved  towards  the  train  and  separated  the  air- 
hose  from  the  south  side  and  gave  the  signal  from  the  south  side 
of  the  train;  that  was  for  the  train  to  back  up;  the  draw-bars  were 
tight.  He  did  not  get  any  reply,  and  he  then  went  to  the  north 
side  of  the  train;  he  got  over  between  the  box-cars,  over  the  draw- 
bars, to  the  north  side,  and  took  a couple  of  steps  east  in  order  to 
be  opposite  to  where  the  opening  would  be  made;  that  took  him 
opposite  the  car  that  was  immediately  adjoining  where  he  came 
over,  and  that  car  was  between  him  and  the  south.  He  then  gave 
the  signal  to  the  engine-driver  to  slack  back.  The  engine-driver 
immediately  gave  slack,  and  when  he  gave  slack  Pidgen  raised  the 
locking  block  on  the  car  and  gave  him  the  signal  to  go  ahead.  He 
gave  this  signal  from  the  same  position  just  described.  The  train 
then  started  to  move  ahead.  Pie  saw  the  automobile  just  as  the 
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cars  were  pulling  over  the  crossing,  that  is,  the  cars  the  engine  was 
attached  to.  The  automobile,  when  Pidgen  caught  sight  of  it, 
was  upon  the  west-bound  main  line.  He  says  that  he  had  given 
the  automobile  no  signal  at  all  at  this  time,  and  the  signals  above 
described  were  the  only  signals  he  gave.  Just  at  that  instant  he 
heard  the  rush  of  No.  1.  He  thinks  he  said,  ‘‘My  God!  look  out 
for  No.  1 he  turned  his  head  away  as  the  engine  struck  the  motor. 
The  portion  of  the  freight  train  that  pulled  out  had  not  stopped  at 
that  time;  he  does  not  remember  giving  the  engine-driver  the 
signal  to  stop;  he  could  not  see  the  automobile  when  the  crossing 
was  first  begun  to  be  cut;  he  was  just  past  the  corner  of  the  car, 
that  is,  the  car  that  was  stationary  on  the  eastern  portion  of  the 
train. 

All  the  passengers  in  the  automobile  were  killed  except  the 
plaintiff  Walker. 

The  trial  Judge  found  that  there  was  no  liability  on  the  part 
of  the  defendants.  He  says:  “Upon  the  evidence  there  could  not 
be,  and  there  is  not,  any  claim  made  that  the  employees  of  the 
company  failed  in  any  duty  that  they  owed  to  the  occupants  of 
the  motor-car  to  give  the  statutory  warnings  of  the  approach  of 
the  train.  It  is  perfectly  clear  that  those  warnings  were  given.’’ 

The  train  was  travelling  from  50  to  55  miles  an  hour,  which  the 
plaintiffs  contend  was  an  excessive  rate  of  speed  under  all  the 
circumstances,  but  which  the  trial  Judge  says  was  not  an  unlawful 
rate  of  speed,  because  sec.  309  (c)  of  the  Railway  Act,  which 
requires  the  train  to  slow  down  to  10  miles  an  hour  at  the  crossing 
if  there  has  been  at  the  crossing  an  accident  since  the  1st  January, 
1905,  has  no  application.  The  contention  is  that  the  speed  was 
excessive  because  the  railway  company  knew  that  a long  time  ago 
persons  had  met  their  death  at  that  crossing.  This  pleading  was 
allowed  subject  to  objection,  the  trial  Judge  holding  that  the  mere 
fact  that  persons  were  killed  could  not  be  evidence  that  the  crossing 
was  dangerous  or  that  it  was  dangerous  to  pass  over  at  a high  rate 
of  speed.  He  says: — 

“There  is,  then,  it  seems  to  me,  only  one  question,  or  perhaps 
there  are  two  questions  in  the  case:  (1)  whether  Pidgen  did 
anything  that  was  negligent;  and  (2)  whether,  if  he  was  neghgent, 
his  negligence  was  in  the  performance  of  his  duty  so  as  to  make 
the  company  responsible. 
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“Upon  the  evidence  I think  it  is  quite  impossible  to  find  that 
Pidgen  gave  any  signal  to  the  driver  of  the  motor-car  to  go  forward. 
Walker,  who  thinks — I say  thinks  because  I credit  him  with  doing 
his  best  to  give  a faithful  account  of  the  occurrence — Walker 
thinks  that  Pidgen  cut  the  train  from  the  south  side,  gave  his 
signal  to  the  engine-driver  from  the  south  side,  and  from  the  same 
south  side  gave  a signal  to  the  driver  of  the  motor-car  to  advance. 
Upon  Pidgen’s  own  evidence,  corroborated  as  it  is  by  the  engine- 
driver,  I think  it  is  quite  impossible  to  escape  the  conclusion  that, 
while  Pidgen  had  given  a signal  from  the  south  side,  which  was 
unseen  by  the  engineman,  who  was  in  his  proper  place  on  the  right 
hand  side  of  the  cab,  the  effective  signal  was  given  from  the  north 
side.  I think,  then,  that  if,  after  the  train  was  cut.  Walker  saw 
any  movement  of  Pidgen’s  arms,  what  he  saw  was  Pidgen’s  signal 
to  the  engineman  to  go  forward,  or  possibly  the  signal  which  the 
engineman  thinks  Pidgen  gave  him  to  stop  after  he  got  clear  of  the 
crossing.  Where  Pidgen  v^as  standing,  it  is  quite  possible  that, 
as  the  motor-car  advanced.  Walker,  sitting  where  he  was  in  the 
car,  could  see  Pidgen  give  these  signals  to  the  engineman;  and  he 
may  have  thought  that  they  were  signals  directed  to  the  driver 
of  the  motor-car.” 

The  trial  Judge  expressly  finds  that  no  signals  were  given  by 
Pidgen  to  the  motor-driver,  and  that  the  latter  acted  erroneously 
in  mistaking  the  signal  directed  to  the  engineman  for  the  signa- 
directed  to  himself. 

The  plaintiffs’  counsel  contends,  however,  that  Pidgen,  know- 
ing that  these  people  were  waiting  to  cross  the  track,  and  telling 
them  that  he  would  make  an  opening  as  quickly  as  he  could,  and 
then  making  the  opening,  thereby  invited  them  to  cross,  notwith- 
standing the  proximity  of  the  oncoming  train,  which  for  some 
reason  or  other  they  failed  to  observe.  The  trial  Judge  says  that 
with  this  he  is  unable  to  agree.  He  then  refers  to  sec.  311  of  the 
Railway  Act,  which  provides:  “Whenever  any  railway  crosses  any 
highway  at  rail  level,  the  company  shall  not,  nor  shall  any  of  its 
officers,  agents  or  employees,  wilfully  permit  any  engine,  tender  or 
car,  or  any  portion  thereof,  to  stand  on  any  part  of, such  highway,  for 
a longer  period  than  five  minutes  at  one  time.”  “It  was  therefore 
the  duty  of  Pidgen  and  the  rest  of  the  train-crew  to  break  the  train 
and  clear  the  crossing  within  five  minutes  of  the  time  of  their 
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arrival.  Pidgen  promised  to  endeavour  to  break  the  train  and 
clear  the  crossing  in  less  than  five  minutes,  and  he  probably  suc- 
ceeded in  so  doing.’’ 

In  effect,  the  trial  Judge  holds  that  the  removal  of  the  train, 
it  being  Pidgen’s  duty  to  remove  it  in  order  to  leave  the  highway 
clear,  cannot  be  construed  into  a representation  that  the  travellers 
were  now  free  to  proceed,  without  looking  at  the  through  track  to 
see  whether  a train  was  approaching.  He  holds  also  that  there 
was  no  neghgence  brought  home  to  the  company,  and  does  not 
deal  with  the  question  of  contributory  neghgence.  Fletcher  was 
the  driver  of  the  car,  and  he  finds  that  Fletcher  was  guilty  of 
negligence,  and  that  his  widow  cannot  succeed.  He  says:  “The 
others,  I take  it,  would  not  be  affected  by  neghgence  on  the  part 
of  Fletcher,  but  would  be  affected  by  neghgence  on  their  own 
individual  parts  . . . The  suggestion  is  that  they  were 

guilty  of  neghgence  in  allowing  Fletcher  to  proceed  without  warn- 
ing him  of  the  danger  into  which  he  was  running.” 

It  will  be  seen  that  the  trial  Judge  takes  the  view  that  the 
question  rests  upon  whether  or  not  Pidgen  was  guilty  of  neghgence. 

In  my  view  of  the  case,  the  action  of  the  driver  of  the  “Limited” 
and  the  action  of  Pidgen  as  above  described  should  be  considered 
together,  and  the  question  is,  whether  one  or  both  were  guilty  of 
neghgence  that  caused  the  accident;  and,  if  so,  whether  the  defend- 
ants are  responsible  for  that  neghgence.  The  case,  as  it  presents 
itself  to  my  mind,  is  as  follows: — 

The  facts  are  undisputed;  the  finding  that  no  direct  signal  was 
given  to  the  driver  of  the  motor-car  is  conceded;  but  it  is  con- 
tended that,  upon  the  undisputed  facts,  there  is  neghgence  on  the 
part  of  Pidgen  or  the  driver  of  the  “Limited”  train,  or  both,  for 
which  the  defendants  are  responsible,  as  well  as  excessive  speed. 

The  case  cannot  be  properly  viewed  without  realising  exactly 
what  was  done  and  what  its  natural  effect  was.  Pidgen  placed  the 
torpedoes  as  above  described.  Johnson,  the  engine-driver  of  the 
“Limited,”  who  has  had  38  years’  experience;,  says  he  was  running 
in  the  neighbourhood  of  50  to  55  miles  an  hour,  and  that  when  he 
was  east  of  the  whistling  post  he  came  on  two  torpedoes.  That 
called  for  an  ans'wer  by  two  whistles  and  for  reduced  speed.  He 
reduced  the  speed  about  5 miles  an  hour,  and  said  that  if  the 
fireman  saw  everything  clear  it  is  then  his  duty  to  release  the 
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brakes;  he  released  the  brakes  to  allow  the  engine  not  to  lose  any 
more  speed.  He  blew  the  whistle  for  the  crossing — two  long  ^nd 
two  short. 

“Q.  You  started  your  bell  . . .?  A.  . . . it  seemed 

to  me  just  about  an  engine-length,  my  fireman  called  to  me  to 
‘whoa.’  I think  those  were  the  words  he  used,  so  I know  there 
was  some  danger  there,  and  I immediately  threw  my  brakes  into 
emergency,  and  no  sooner  had  I done  that  than  I felt  the  crash.” 

He  says  he  saw  a freight-train  on  the  “passing  track”  before  he 
got  to  the  whistling  post.  He  apphed  sand  to  the  rails. 

“Q.  But,  notwithstanding  that,  you  ran  into  this  car?  A. 
Oh,  yes. 

“Q.  You  were  going  too  fast?  A.  Yes,  and  too  close  a call.” 
(Meaning,  I suppose,  that  he  was  going  too  fast  to  stop  the  train.) 

Rule  No.  15  of  the  Grand  Trunk  Railway  Company’s  operating 
rules  provides:  “The  explosion  of  one  torpedo  is  a signal  to  stop; 
the  explosion  of  two  not  more  than  200  and  not  less  than  100  feet 
apart  is  a signal  to  reduce  speed,  and  look  out  for  a stop-signal.” 
Rule  99  provides  among  other  things  that  “when  a train  stops  or 
is  delayed  on  the  main  track  under  circumstances  in  which  it  may 
be  overtaken  by  another  train,  the  flagman  must  go  back  im- 
mediately with  stop-signals,  a sufficient  distance  from  the  train  to 
insure  full  protection,  at  lea^t  . . . The  flagman  must,  after 
going  back  a sufficient  distance  from  the  train  to  insure  full 
protection,  take  up  a position  where  there  will  be  an  unobstructed 
view  of  him  from  an  approaching  train.  The  flagman  must  always 
on  the  approach  of  a train  display  stop-signals,  and,  if  not  already 
done,  place  two  torpedoes  on  the  rail,  as  before  described,  and  then 
return  100  yards  (2  telegraph  poles)  nearer  the  protected  point.” 

The  way  the  case  presents  itself  to  me  is  this:  The  men  in 
charge  of  the  freight  train  thought  it  necessary  and  proper  to 
protect  that  train  from  the  oncoming  “Limited,”  by  placing 
torpedoes  beyond  the  whistling  post : this  was  done  for  their  own 
protection.  It  was  while  the  torpedoes  were  so  placed,  and  while 
the  freight  train  was  blocking  the  highway,  that  Pidgen,  acting 
in  the  ordinary  course  of  his  duty,  was  apphed  to  by  the  driver  of 
the  automobile.  It  is  a fair  inference,  almost  unavoidable,  that 
he  must  have  known  that  the  “Limited”  was  coming  on,  and  that 
it  was  sufficiently  close  to  make  it  necessary  to  clear  the  main 
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line  in  order  to  protect  himself.  With  that  knowledge,  he  got  his 
train  clear  of  the  road,  and,  when  applied  to  by  the  driver  of  the 
motor-car,  replied  as  above  stated,  viz.,  that  he  would  make  the 
opening  as  quick  as  he  could.  At  this  time  he  was  acting  for  the 
railway  company;  he  had  knowledge  that  the  ‘‘Limited’’  was 
coming.  Although  his  first  duty  was,  under  the  statute  and  rules, 
to  clear  the  highway,  he  had  a further  duty  to  perform,  in  my 
opinion,  to  the  public.  Having  knowledge  of  his  duties,  it  must 
be  presumed  that  he  was  familiar  with  the  trains.  Knowing  that 
the  “Limited”  was  coming  on,  and  so  near  as  to  endanger  his  own 
train,  he  placed  the  cautions  (torpedoes).  When  apphed  to  by 
the  driver  of  the  automobile,  it  was  his  duty — a duty  which'  he 
owed  to  those  in  the  motor-car  as  part  of  the  pubhc — to  state  to 
them,  or  to  the  person  who  applied,  the  danger  they  were  running 
in  crossing  the  track  at  that  time.  In  my  opinion,  it  was  gross 
neghgence  upon  his  part,  when  he  had  the  knowledge  within 
himself  and  was  acting  upon  it,  not  to  give  that  same  knowledge  to 
the  pubhc  who  were  in  danger.  If  he  thought  that  the  torpedoes 
placed  by  him  were  a sufficient  protection,  and  if  they  were  a 
sufficient  protection  to  stop  the  train,  then  the  driver  of  the 
“Limited”  was  guilty  of  neghgence  in  not  acting  upon  this  notice 
and  slowing  down.  It  is  said  that  he  was  excused  for  this,  because 
no  danger-signal  was  up.  The  answer  is  that,  if  he  had  a right  to 
disregard  the  notice  and  drive  ahead  45  to  50  miles  an  hour,  then 
Pidgen,  who  was  cutting  the  freight-train  to  clear  the  highway, 
should  have  known,  and  did  know,  that  when  he  cleared  the  main 
line  of  his  train  the  express  would  come  on,  and  therefore,  acting 
as  a reasonable  man  should  act,  he  should  have  given  notice  to 
those  waiting  to  cross.  What  he  did  by  his  action  and  by  his  word 
was  to  invite  the  motor-car  to  cross  when  the  opening  was  made: 
it  was  a trap  into  which  the  motor-driver  ran;  set  no  doubt  inno- 
cently in  the  sense  of  non-intention,  but  nevertheless  a trap. 

In  my  opinion,  it  is  erroneous  to  hold  that  there  was  no  duty 
cast  upon  Pidgen  and  the  driver  of  the  “Limited”  at  this  stage. 
I take  it  that,  aside  from  the  rules  and  statutes,  men  in  the  employ- 
ment of  a company  such  as  the  Grand  Trunk  Railway  Company 
have  a duty  to  perform,  and  that  is,  upon  occasions  which  arise, 
to  act  with  reasonable  care,  not  only  towards  the  company,  but 
towards  the  public,  in  order  that  lives  may  not  be  endangered. 
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Could  it  be  said  that,  if  Pidgen  had  seen  the  Limited’^  coming, 
he  should  stand  by  as  an  employee  of  the  company  and  do  nothing 
to  protect 'hfe?  Does  it  make  any  difference  that,  although  he  did 
not  see  the  train  at  this  moment,  he  knew  it  was  coming  and  was 
so  near,  and  still  did  not  take  the  reasonable  precaution  which  Tfas 
obvious  to  any  ordinary  man,  I think,  to  notify  the  motor-car 
and  its  occupants  that  it  was  dangerous  to  cross  at  this  moment? 
In  my  judgment,  on  the  undisputed  facts,  there  is  strong  evidence 
of  neghgence  on  the  part  of  the  railway  company,  through  their 
employees  or  employee,  which  caused  the  accident,  and  none  of 
the  plaintiffs  are  responsible  for  any  negligence  on  the  part  of 
Fletcher,  the  driver  of  the  motor-car,  as  they  were  simply  pas- 
sengers in  the  car. 

In  the  case  of  Ham  v.  Grand  Trunk  R.W.  Co.  (1860),  11  U.C.C.P. 
86,  at  p.  90,  Draper,  C.J.,  in  giving  the  judgment  of  the  Court, 
says : — 

“ I do  not  interpret  these  provisions  to  mean  that  if  the  company 
have  on  their  locomotive  a bell  or  whistle,  and  ring  the  one  or 
sound  the  other  as  is  set  forth,  they  are  consequently  freed  from 
responsibility  for  damages  that  may  be  occasioned  by  the  use  of 
their  locomotives  upon  the  railway,  but  rather  to  make  it  impera- 
tive that  these  precautions  shall  be  adopted,  and  that  the  absence 
of  them  shall  entitle  any  person  suffering  damage  from  the  neglect 
or  omission,  to  recover  compensation.  There  may  be  many  other 
acts  of  neghgence  which  will  entitle  a sufferer  to  compensation, 
though  these  requirements  are  exactly  fulfilled.’’ 

I think  the  appeal  should  be  allowed  and  the  judgment  of  Mr. 
Justice  Rose  set  aside  in  all  the  cases.  The  question  of  damages 
was  not  argued : that  should  be  spoken  to  or  a new  trial  granted  to 
have  them  assessed  in  case  the  parties  cannot  agree. 

In  the  case  of  Fletcher,  the  question  of  contributory  negligence 
was  not  tried.  There  should  be  a new  trial  with  costs  to  the  plain- 
tiff of  this  appeal,  and  of  the  former  trial.  The  plaintiffs  in  the 
other  cases  are  entitled  to  the  costs  of  the  action  and  of  this  appeal. 
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Appeals  dismissed  (Clute,  J.,  dissenting). 
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[APPELLATE  DIVISION.] 
Anticknap  y.  City  of  St.  Catharines. 


Highway — Nonrepair — Defective  Grating  Forming  Part  of  Sidewalk — Injury  to 
Pedestrian — Liability  of  Municipal  Corporation — Claim  for  Indemnity 
against  Owner  and_  Tenants  of  Premises  Fronting  on  Sidewalk — Grating 
Put  in  for  Benefit  of  Occupant  of  Premises — Liability  at  Common  Law  for 
Negligence — Liability  under  secs.  64  (1),  (^),  and  4S3  of  Municipal  Act — 
Opening  “Left  or  Maintained” — Duty  to  Repair — Covenant  of  Tenants 
with  Owner. 

The  plaintiff  was  injured  while  walking  upon  the  sidewalk  of  a city  street  by 
reason  of  her  foot  slipping  into  an  opening  in  a grating  let  into  the  sidewalk 
and  forming  part  of  it.  She  recovered  a judgment  for  damages  and  costs 
in  an  action  against  the  city  corporation;  and  the  corporation  claimed, 
from  the  third  parties,  the  owner  and  tenants  of  the  premises  in  front  of 
v/hich  the  grating  stood,  indemnity  from  the  judgment.  There  was  no 
evidence  to  shew  how,  when,  or  by  whom  the  opening  in  the  sidewalk  to 
let  in  the  grating  was  made—it  was  for  the  advantage  of  the  owner  or 
occupant  of  the  building  upon  the  premises.  One  of  the  bars  of  the  grating 
had  been  broken  out,  and  a block  of  wood  inserted,  in  or  before  June,  1913; 
this  served  to  keep  the  grating  in  repair  until  about  a week  before  the 
accident  to  the  plaintiff  (19th  May,  1919),  when  the  wooden  block  or  slat 
disappeared.  Thereupon  the  tenants  placed  a board  over  the  opening 
in  the  grating,  but  in  a day  or  two  the  board  disappeared,  the  opening  was 
left  uncovered,  and  the  plaintiff  was  injured.  In  June,  1913,  the  owner 
of  the  building  made  a lease  to  the  S.  Bros.,  the  tenants,  who  had  since 
continued  in  occupation  under  that  and  a subsequent  lease,  made  in  pur- 
suance of  the  Short  Forms  of  Lease  Act,  containing  the  statutory  covenant  to 
repair: — 

Held,  that  neither  the  owner  nor  the  tenants  were  liable  to  the  corporation 
for  the  nonrepair  of  the  grating,  by  reason  of  the  provisions  of  the  Municipal 
Act,  secs.  464  (1)  and  (2)  and  483,  or  at  common  law  by  reason  of  negligence, 
or  under  the  covenant  to  repair,  or  otherwise. 

Neither  landlord  nor  tenants  could  rightfully  interfere  with  the  grating, 
which  formed  part  of  the  highway;  and  neither  could  be  said  to  have 
“left  or  maintained”  the  opening  (sec.  464  (1));  the  question  whether 
they  had  left  or  maintained  it  was  not  determined  by  the  consideration  that 
it  was  for  their  benefit  or  advantage. 

Review  of  the  authorities. 


An  appeal  by  the  Corporation  of  the  City  of  St.  Catharines 
the  defendants,  from  the  judgment  of  the  Judge  of  the  County 
Court  of  the  County  of  Lincoln  dismissing  the  appellants’  claim 
for  indemnity  over  against  one  Ingersoll,  trustee  of  the  Neelon 
estate,  and  against  Swayze  Brothers,  both  brought  in  as  third 
parties. 

The  action  was  brought  to  recover  damages  from  the  defendant 
corporation  because  of  injury  to  the  plaintiff  by  reason  of  her  foot 
shpping  into  an  opening  in  a grating  on  St.  Paul  street,  a pubhc 
highway  in  the  city  of  St.  Catharines,  the  grating  being  in  front 
of  the  premises  occupied  by  the  third  parties,  Swayze  Brothers., 
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By  third  party  notice  the  corporation  brought  in  the  third 
parties,  claiming  indemnity  over  against  them.  ^ 

The  learned  trial  Judge  found  the  corporation  liable  for  the  Anticknap 
condition  of  nonrepair  of  the  street,  and  awarded  the  plaintiff  $200  City  of 
damages  and  costs,  but  dismissed  the  claim  against  the  third  par-  Catharines, 
ties;  and  the  appeal  was  from  such  dismissal. 

March  22.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 

Riddell,  Sutherland,  and  Hasten,  JJ. 

A.  Courtney  Kingstone,  for  the  appellant  corporation.  The 
tenants  were  enjoying  and  using  the  excavation  in  the  highway 
where  the  grating  was.  They  were  warned  about  the  nonrepair, 
and  under  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  464, 
sub-secs.  1 and  2,  were  liable  to  the  appellants:  Minns  v.  Corpora- 
tion of  Omemee  (1902),  8 O.L.R.  508,  at  p.  511;  Hutson  v.  City  of 
Regina  (1913),  14  D.L.R.  372.  The  tenants  are  in  no  better 
position  than  a wrongdoer  putting  an  obstruction  in  the  highway. 

In  Maepherson  'v.  City  of  Vancouver  (1912),  17  B.C.R.  264,  2 
D.L.R.  283,  referred  to  in  Meredith  & Wilkinson’s  Canadian 
Municipal  Manual,  p.  651,  the  facts  were  different.  In  the 
present  case,  in  the-  appellants’  view,  the  grating  was  maintained 
and  left  by  the  landlord  and  tenants,  not  by  the  corporation. 

The  Vancouver  case,  when  the  facts  are  considered,  is  really  in 
the  appellants’  favour.  Either  the  landlord  or  the  tenants  or 
both  are  hable.  Dugas  v.  City  of  St.  CathoHnes  (1920),  17  O.W.N. 

361,  has  no  bearing  on  this  case.  The  statute  says  ^^maintain,” 
so  no  matter  how  the  grating  came  there,  or  who  put  it  there,  any 
one  maintaining  it,  whether  of  right  or  not,  becomes  responsible 
imder  the  statute;  hence  the  Enghsh  “coal-hole”  cases  are  in  ' 
point,  being  upon  the  same  principle:  Pretty  v.  Bickmore  (1873), 

L.R.  8 C.P.  401;  Gwinnett  y.  Earner  (1875),  L.R.  10  C.P.  658. 

Though  in  this  instance  no  by-law  was  passed,  yet  sec.  483  of 
the  Municipal  Act  bears  out  the  appellants’  construction  of  sec. 

464,  and  assumes  the  corporation’s  right  to  complain  of  unauthor- 
ised actions  of  third  parties.  The  tenants  were  bound  to  repair, 
having  covenanted  to  do  so,  and  were  also  hable  at  common  law, 
as  well  as  under  the  statute. 

J.  H.  Campbell,  for  the  respondent  Ingersoll.  There  is  nothing 
in  the  evidence  to  shew  that  the  landlord  is  liable  in  any  respect, 

34 — 47  O.L.R. 


464  ONTARIO  LAW  REPORTS.  [vol. 

for  the  corporation  placed  the  grating  on  the  street,  imbedding 
it  in  the  cement,  in  1913.  The  decision  in  Macpherson  v.  City  of 
Vancouver,  supra,  is  in  favour  of  the  third  parties,  and  the  facts 
were  substantially  the  same. 

G.  F.  Peterson,  for  the  respondents  Swayze  Brothers,  argued 
that  they  could  not  be  hable  to  the  corporation  by  reason  of  the 
covenant  to  repair  in  the  lease;  and  there  was  no  mention  of  the 
sidewalk  in  the  lease;  further,  it  would  have  been  unlawful  for 
them  to  take  the  grating  out  of  the  sidewalk,  because  it  was 
imbedded  therein  by  the  corporation  before  the  tenants  received 
their  lease. 

Kingstone,  in  reply,  pointed  out  that  there  was  no  evidence 
that  the  grating  was  out  of  repair  when  the  corporation  built  the 
sidewalk  in  1913. 

May  4.  Mulock,  C.J. Ex.  (after  setting  out  the  facts  as  above) 
The  corporation  rest  their  claim  for  indemnity  over  chiefly  on 
sec.  464,  sub-secs.  1 and  2,  of  ch.  192,  R.S.O.  1914,  the  Municipal 
Act.  These  sub-sections  are  as  follows: — 

'^(1)  Where  an  action  is  brought  to  recover  damages  sustained 
by  reason  of  any  obstruction,  excavation  or  opening  in  or  near  a 
highway  or  bridge,  placed,  made,  left  or  maintained  by  any  person 
other  than  the  corporation  or  a servant  or  agent  of  the  corporation, 
or  by  reason  of  any  negligent  or  wrongful  act  or  omission  of  any 
person  other  than  the  corporation  or  a servant  or  agent  of  the 
corporation,  the  corporation  shall  have  a remedy  over  against  such 
other  person  for,  and  may  enforce  payment  of,  the  damages  and 
costs  which  are  recovered  against  the  corporation. 

‘^(2)  The  corporation  shall  be  entitled  to  such  remedy  over  in 
the  same  action,  if  the  other  person  is  a party  to  the  action,  and 
it  is  established  in  the  action  as  against  him  that  the  damages 
were  sustained  by  reason  of  an  obstruction,  excavation,  or  opening 
so  placed,  made,  left  or  maintained  by  him.” 

The  facts  are  as  follows: — 

Louisa  L.  Neelon  was  the  owner  of  the  premises  in  question,  on 
which  was  a store-building.  In  front  of  it  was  a sandstone  side- 
walk, and  in  this  sidewalk,  and  almost  in  contact  with  the  building, 
was  a grating,  3 feet  11  inches  by  18  inches,  for  the  purpose  of 
affording  light  and  ventilation  to  the  basement  of  the  building. 
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The  grating  consisted  of  parallel  iron  bars  about  3J4  inches  apart. 
One  of  these  bars  became  broken,  and  disappeared,  and  ^ was 
replaced  by  a wooden  slat.  This  was  the  condition  of  the  grating 
in  June,  1913,  when  the  defendant  corporation  replaced  the  sand- 
stone sidewalk  with  a cement  sidewalk,  not  disturbing,  but  bn 
the  contrary  firmly  cementing,  the  grating  in  its  then  position. 
Such  also  was  the  condition  of  the  grating  when  the  Swayze 
Brothers  became  tenants  and  occupants  of  the  premises,  under  a 
lease  dated  the  23rd  June,  1913,  made  by  Louisa  L.  Neelon,  the 
owner,  to  them.  Before  the  expiry  of  this  lease,  Louisa  L.  Neelon 
made  to  them  another  lease  of  the  premises  for  the  term  of  eight 
years  from  the  1st  April,  1914. 

Having  entered  into  possession  under  the  first  mentioned 
lease,  the  Swayze  Brothers  have  ever  since  continued  and  still 
are  in  possession  of  the  demised  premises  as  such  lessees.  Each 
lease  was  made  in  pursuance  of  the  Short  Forms  of  Leases  Act, 
and  contained  the  statutory  covenant  to  repair. 

The  accident  in  question  happened  on  the  19th  May,  1919. 
The  wooden  slat  in  the  grating  had  suflJciently  served  its  purpose 
from  June,  1913,  until  about  a week  before  the  accident,  when  it 
disappeared.  Thereupon  the  Swayze  Brothers  caused  a board 
to  be  placed  over  the  opening  in  the  grating,  but  in  a day  or  two 
the  board  disappeared,  and  the  accident  in  question  occurred  by 
reason  of  the  female  plaintiff’s  foot  slipping  through  the  opening 
formerly  occupied  by  the  slat. 

Under  these  circumstances,  the  question  is,  whether  the  third 
parties  are,  or  either  of  them  is,  liable  over  to  the  defendant 
corporation. 

First,  then,  as  to  the  liability,  if  any,  of  the  owner,  now  repre- 
sented by  the  third  party  Ingersoll,  as  trustee  of  the  Neelon  estate. 
Apart  from  the  statute  relied  on  by  the  defendant  corporation,  if 
the  owner  of  premises  leases  them  when  they  are,  as  the  premises 
in  question  were,  in  a condition  free  from  a nuisance,  and  the 
tenant  enters  into  possession,  and  then  a nuisance  is  created,  by 
the  tenant  or  another,  the  owner  is  not  liable  until  he  is  able  to 
regain  possession  and  thereby  become  enabled  to  abate  the  nuis- 
ance: Chantler  v.  Robinson  (1849),  4 Ex.  163;  Gandy  v.  Juhber 
(1864),  5 B.  & S.  78. 
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The  grating  was  not  constructed  by  the  owner,  and  was  not 
in  disrepair  when  either  lease  was  made,  nor  did  it  fall  into  dis- 
repair until  a day  or  two  before  the  accident,  and  it  does  not 
appear  that  the  owner  became  aware  of  its  having  fallen  into 
disrepair  until  after  the  accident.  Thus  there  was  no  neghgence 
on  his  part,  and  at  common  law  he  is  not  hable.  To  make  the 
owner  liable  under  the  statute,  it  must  be  shewn  that  he  “placed, 
made,  left  or  maintained’^  the  nuisance  complained  of,  or  was 
guilty  of  some  “negligence  or  wrongful  act  or  omission”  which 
caused  the  injury.  It  does  not  appear  who  repaired  the  grating 
with  the  wooden  slat,  and  there  is  no  evidence  shewing  that  the 
grating  was  not  sufficiently  repaired.  The  slat  has  served  its 
purpose  for  many  years,  and  there  is  no  evidence  shewing  why 
the  slat  disappeared,  or  at  whose  instance.  The  disappearance  of 
the  slat,  not  its  being  placed  in  the  grating,  was  the  cause  of  the 
accident. 

As  already  stated,  it  was  not  shewn  that  the  owner  was  aware 
before  the  accident  of  the  slat  having  disappeared.'^  It  therefore 
cannot  be  found  as  a fact  that  the  owner  either  placed,  made,  left 
or  maintained  the  nuisance  complained  of  or  was  guilty  of  any 
negligence  or  wrongful  act  or  omission.  Therefore  he  is  not  hable 
under  the  statute. 

Then  as  to  the  tenants’  position,  it  was  argued  that  they  were 
liable  under  their  covenant  to  repair,  and  at  common  law,  and 
under  the  statute.  There  are  authorities  to  the  effect  that  where 
a tenant,  in  possession  of  premises  to  which  is  appurtenant,  as 
here,  an  easement  via  a highway,  covenants  with  a landlord  to 
keep  the  premises  in  repair,  he,  and  not  the  landlord,  is  hable  if 
the  highway  falls  into  disrepair  because  of  the  condition  of  the 
easement.  This  seems  to  have  been  the  view  of  the  Common 
Pleas  in  Pretty  v.  Bickmore,  L.R.  8 C.P.  401;  and  in  Gwinnell  v. 
Earner,  L.R.  10  C.P.  658;  but  those  were  actions  against  the  land- 
lords only,  and  merely  determine  that  the  landlords  under  the 
circumstances  of  those  cases  were  not  hable.  Observations  that 
the  tenants  were  hable  were  obiter. 

In  Horridge  v.  Mackinson  (1915),  84  L.J.N.S.  K.B.  1294,  the 
facts  were  that  the  local  authorities  had  raised  the  pavement  in 
front  of  the  premises  occupied  by  the  defendant.  Before  it  was 
raised,  there  was  an  opening  in  it  for  a coal  shoot  into  the  defend- 
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anVs  cellar,  with  a covering.  Later,  the  authorities  raised  the  App.  Div. 

pavement  but  not  the  covering,  thus  leaving  a depression  of  11  

inches  over  the  covering.  It  remained  in  this  condition  for  13  Anticknap 
years,  the  defendant  in  the  meantime  using  the  shoot  for  the  pur-  City  of 
pose  of  his  premises.  Then  the  plaintiff  put  her  foot  in  the  hole,  Cathaeines. 
fell,  and  was  injured,  and  indisposing  of  the  case  Bailhache,  J.,  Muiock~cjEx 
says : “There  is  no  duty  on  a frontager  to  keep  in  repair  a highway 
. . . Not  only  is  there  no  duty;  there  is  no  power  in  him  to  do 

repairs  to  the  highway.”  I accept  this  as  being  a correct  state- 
ment of  the  law  and  follow  it.  To  succeed  at  common  law,  the 
defendant  corporation  must  shew  that  the  tenants  were  guilty  of 
actionable  negligence  which  caused  the  injury.  They  did  not 
construct  the  grating  or  put  the  slat  in  it  when  the  iron  bar  dis- 
appeared, nor  did  they  remove  the  slat  the  removal  of  which  was 
the  cause  of  the  accident.  So  far  as  appears,  the  grating  was  in 
a safe  condition  until  two  or  three  days  before  the  accident, 
and  then  for  the  first  time  it  fell  into  the  condition  which  caused 
the  accident.  I fail  to  see  what  the  tenants  were  bound  to  do 
or  had  a right  to  do  which  would  have  prevented  the  slat  disappear- 
ing, or  what  they  should  have  done  in  order  to  repair  the  grating. 

It  was  argued  that,  under  the  covenant  to  repair,  the  tenants 
were  liable  to  the  corporation.  There  is  no  privity  between  the 
corporation  and  the  tenants,  the  covenant  being  with  the  landlord 
only,  and  a stranger  to  the  covenant  can  take  no  benefit  under  it. 

For  another  reason  the  covenant  cannot  enure  to  the  benefit 
of  the  corporation.  Being  made  with  the  landlord  only,  and  the 
landlord  not  being  hable  to  the  corporation,  the  tenants  cannot 
be  liable  (under  their  covenant)  to  the  corporation.  If  the  parties 
to  the  covenant  required  the  tenants  to  repair  the  highway, 
they  would  have  no  right  to  make  such  repairs,  for  in  doing  so 
they  would  be  wrongdoers.  The  corporation  have  passed  , no 
by-law  authorising  a frontager  of  his  own  motion  to  repair  a 
highway.  The  covenant  therefore  was  to  do  an  unlawful  act,  and 
was  therefore  void. 

Mr.  Kingstone  strenuously  urged  that  the  tenants  had  “left 
or  maintained”  the  defective  grating  on  the  highway.  They  had 
no  control  over  it,  no  right  to  amend  it  or  remove  it.  Any  such 
interference  with  it  on  their  part  would  have  been  an  unlawful  act. 

They  therefore  cannot  be  held  to  have  either  laid  or  maintained 
the  defective  grating. 
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For  this  reason,  the  claim  of  the  corporation  against  the  third 
parties  fails,  and  the  appeal  should  be  dismissed  with  costs. 

Sutherland,  J.,  agreed  with  Mulock,  C.J.Ex. 

Riddell,  J.; — The  plaintiff  recovered  a judgment  against  the 
Corporation  of  the  City  of  St.  Catharines  for  damages  for  defect 
in  a sidewalk,  and  that  judgment  is  not  complained  of  here.  But 
the  corporation  claimed  over  against  the  landlord  and  tenants  of 
a certain  building,  under  secs.  464  and  483  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192;  the  learned  County  Court  Judge  dismissed 
this  claim;  and  the  city  corporation  now  appeal. 

The  facts  of  the  case,  so  far  as  relates  to  rehef  over,  were  not 
fully  brought  out  at  the  trial — perhaps  they  could  not  be — but  no 
one  asks  for  a, new  trial  or  for  leave  to  supplement  the  evidence 
under  Rule  232,  and  we  must  deal  with  the  facts  as  they  are  made 
to  appear. 

The  Neelon  estate  is  the  owner  of  a certain  building  on  the 
north  side  of  St.  Paul  street — there  is  an  opening  on  the  south  side 
of  the  building  in  the  street,  which  furnishes  light  and  ventilation 
to  the  basement  of  the  building  occupied  as  a store.  There  is  no 
evidence  how,  when,  or  by  whom  this  opening  was  made,  though 
there  can  be  no  doubt  that  it  was  for  the  advantage  of  either  the 
owner  or  the  occupant  of  the  store  at  the  time. 

The  opening  consisted  of  an  area-way,  built  of  brick,  and 
covered  by  an  iron  grating,  3 feet  11  inches  x 18  inches,  the  bars 
of  the  grating  running  at  right  angles  to  the  building,  and  the 
grating  itself  being  close  up  to  the  wall  and  extending  some  18 
inches  out  in  the  sidewalk.  The  tenants  took  a lease  of  the  store 
on  the  31st  March,  1914,  for  eight  years  from  the  1st  April,  1914 — ■ 
the  lease  containing  the  ordinary  covenants  and  being  under  the 
Short  Forms  of  Leases  Act. 

Before  that  time,  the  city  corporation  laid  down  a concrete 
sidewalk,  June,  1913,  on  the  north  side  of  St.  Paul  street,  and 
consequently  opposite  the  building  in  question.  Finding  the 
grating  in  situ,  the  city’s  contractor,  who  was  working  under  the 
direction  of  the  city  engineer,  placed  the  concrete  around  the 
grating  in  such  a way  that  the  grating  was  firmly  imbedded  in  the 
concrete. 
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The  exact  condition  of  the  grating  at  that  time  does  not  appear: 
but  on  the  31st  March,  1914,  when  the  tenants  took  their  Jease, 
the  third  bar  to  the  east  had  been  broken  out  and  a block  of  wood 
inserted — by  whom  does  not  appear. 

About  a week  before  the  present  accident,  a httle  girl  caught 
her  foot  in  the  grating,  and  it  was  discovered  that  the  block  had 
been  knocked  out,  how,  when,  and  by  whom  does  not  appear. 
The  tenants  telephoned  to  the  person  who,  they  were  informed, 
did  repairing  for  the  landlord,  but  it  was  not  repaired.  Then  a 
gentleman,  Mr.  Hawke,  caught  his  heel  in  the  grating,  and  com- 
plained to  the  tenants,  who  again  telephoned  as  before,  and  were 
told  to  insert  a board,  and  so  fix  it  up  temporarily,  and  instructions 
would  be  given  to  have  the  grating  repaired  with  iron.  They 
accordingly  put  on  a board,  but  that  was  shifted  in  some  way  in 
the  night.  (It  should  perhaps  be  said  that  there  is  some  confusion 
in  the  evidence,  and  Mr.  Hawke’s  accident  may  have  been  after 

i 

and  not  before  the  board  was  removed.) 

The  female  plaintiff,  a day  or  so  afterwards,  stepping  up  to 
the  store  window,  got  her  foot  and  lower  leg  through  the  grating, 
and  was  injured. 

There  is  no  question  here  of  a right  of  action  by  the  plaintiff 
against  the  tenant  or  landlord:  she  has  chosen  her  defendant,  and 
obtained  judgment  against  the  city  corporation. 

The  sole  question  is,  whether  the  city  corporation  can  claim 
reimbursement  from  landlord  or  tenants,  under  the  provisions  of  the 
Municipal  Act,  secs.  464  and  483. 

Section  464  gives  the  city  corporation  such  a right  if  the  acci- 
dent occurred  by  reason  of  an  “opening  in  ...  a highway 
. . . placed,  made,  left  or  maintained  by  any  person  . . . 
or  by  reason  of  any  neghgent  or  wrongful  act  or  omission  of  any 
person  ...” 

As  the  city  corporation  claim  against  such  other  person,  it  is 
plain  that  the  onus  must  lie  on  the  city  corporation  to  prove  the 
facts  constituting  the  hability  over,  especially  as  the  provision  in 
the  statute  is  in  derogation  of  the  common  law. 

There  is  no  evidence  that  the  opening  was  placed  or  made  by 
either  landlord  or  tenants — it  certainly  was  not  placed  or  made 
by  the  tenants.  Then  as  to  the  questions  whether  the  opening 
was  left  or  maintained  by  either,  they  are  not  determined  by  the 
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consideration  whether  it  is  for  their  benefit  and  advantage:  Mac- 
pherson  v.  City  of  Vancouver,  17  B.C.R.  264,  2 D.L.R.  283. 

I am  of  opinion,  too,  that  the  statute  does  not  justify  penalising 
landlord  or  tenant  for  leaving  undone  what  it  would  be  a crime  or 
a tort  to  do.  No  doubt  the  Legislature  could  compel  a person  to 
pay  damages  for  doing  what  he  was  compelled  to  do,  or  for  leaving 
undone  what  he  could  not  do  for  physical  or  legal  reasons,  but  that 
is  because  the  Legislature  has  powers  of  expropriation  and  con- 
fiscation: Florence  Mining  Co.  Limited  v.  Cobalt  Lake  Mining  Co. 
Limited  (1909),  18  O.L.R.  275,  affirmed  in  the  Privy  Council  (1910), 


43  O.L.R.  474. 


To  justify  the  Court  in  holding  that  any  statute  has  such  an 
unusual  and  stringent  effect,  the  Legislature  must  use  words 
unambiguous  and  apt — so  that  any  other  interpretation  is  excluded. 

In  the  present  case,  the  Act  should  be  read  so  as  to  contain  the 
imphcation  that  the  leaving  or  maintaining  must  be  of  such  a 
character  that  the  person  to  be  charged  may  fail  to  leave  or  main- 
tain without  committing  crime  or  legal  trespass. 

The  city  corporation,  in  1913,  cemented  the  grating  into  their 
sidewalk,  we  must  assume,  lawfully:  and  thereby  must,  in  my 
opinion,  be  considered  as  making  the  grating  their  own,  and 
preventing  any  one  interfering  with  it.  Neither  landlord  nor 
tenant  could  rightfully  interfere  with  the  grating — thus  part  of  the 
sidewalk  and  public  highway.  Nor  had  either  any  right  to  inter- 
fere with,  stop  up,  etc.,  the  opening.  Consequently,  I think  that 
they  neither  ‘Teft  or  maintained”  the  opening,  within  the  meaning 
of  the  statute. 

As  to  the  second  ground  of  alleged  liability,  i.e.,  neghgence^ — • 
it  has  been  pointed  out  again  and  again  that  there  is  in  law  no 
such  thing  as  negligence  at  large — negligence,  to  give  a cause  of 
action  in  law,  must  be  neglect  of  duty  toward  some  one : Le  Lievre  v. 
Gould,  [1893]  1 Q.B.  491,  and  similar  cases.  Negligence  against 
whom?  Not  against  the  city  corporation;  the  corporation  have 
not  called  and  cannot  call  upon  the  landlord  or  tenant  to  do 
anything  to  mend  the  corporation’s  sidewalk;  nor  against  the 
foot-passenger — it  is  the  city  corporation’s  duty  to  keep  its 
sidewalk  in  repair. 

The  act  of  the  tenants  in  placing  the  board,  etc.,  over  the 
grating  was  pressed  upon  us. ' It  is  to  be  observed  that  this  was 
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done  by  the  tenants  at  the  instance  of  a person  believed  to  be  in 
the  employment  of  the  landlord,  and  was  only  temporary.  Assum- 
ing that  the  tenants  did  undertake  the  covering  or  repair  of  the 
grating,  and  admitting  that  it  is  clear  law  that  a person  under- 
taking any  work,  however  particular  and  beyond  the  scopd  of 
his  duty,  is  liable  in  damages  for  negligent  performance  of  that 
work,  the  city  corporation  are  not  advanced.  The  cover  was  to 
be  only  temporary  in  any  case,  and  it  had  been  removed,  and  the 
grating  had  been  reduced  to  its  former  defective  condition,  some 
time  before  the  accident  in  question  in  this  action  took  place.  It 
was  not  any  defect  in  the  covering  or  any  right  given  in  performing 
the  work  which  caused  the  accident,  but  the  original  defect.  Had 
the  accident  been  caused  by  the  cover,  the  case  might  be  different. 

Section  483  does  not  apply — there  is  no  by-law. 

The  city  corporation  have  only  themselves  to  blame  for  their 
loss:  there  is  no  legal  difficulty  in  securing  protection  for  the 
corporation  in  all  such  cases. 

I am  of  opinion  that  the  appeal  should  be  dismissed  with 
costs. 

Hasten,  J.  : — 'The  plaintiff  has  recovered  against  the  defendant 
corporation  alone  for  breach  of  their  statutory  duty  to  keep  their 
streets  in  repair,  and  the  plaintiff's  claim  has  been  satisfied.  The 
only  question  on  this  appeal  is  as  to  the  right  of  the  defendant 
corporation  to  be  indemnified  by  the  third  parties,  or  one  of  them. 

^ The  third  parties  are  the  owner  and  tenants  respectively  of  the 
adjoining  premises,  served  for  light  and  ventilation  by  the  area-way 
in  the  sidewalk,  which  occasioned  the  accident. 

The  third  parties  aro  not  liable  to  the  defendant  corporation 
as  joint  tort-feasors,  nor  is  there  any  contract  of  indemnity  between 
those  parties,  and  there  was  no  evidence  of  a breach  of  any  duty 
owed  by  either  of  the  respondents  to  the  appellant  corporation. 

At  common  law  the  recovery  on  a judgment  by  the  plaintiff 
against  the  defendant  corporation  would,  under  these  circum- 
stances, be  the  end  of  the  matter;  but  sec.  464  of  the  Municipal 
Act  gives  to  the  corporation  a right  of  indemnity  against  any 
person  where  damages  have  been  sustained  by  reason  of  an  opening 
in  a highway  ‘‘maintained"  by  such  person. 
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In  the  circumstances  which  appear  before  us,  it  seems  to  me 
that  the  only  question  is,  What  is  the  construction  of  the  statute?’^ 
Was  the  area-way  in  question  ‘‘maintained”  by  the  third  parties 
or  either  of  them?  Evidence  as  to  the  origin  of  the  area-way  and 
as  to  the  obhgation  to  repair  might  be  relevant  if  the  plaintiff 
had  sued  the  third  parties  or  either  of  them  directly;  but,  as  regards 
the  right  of  the  corporation  to  indemnity,  the  sole  question  seems 
to  me  to  turn  on  the  construction  of  the  words  of  the  statute 
which,  it  is  contended,  impose  a liability  on  the  third  parties. 

If  the  defendant  corporation  had  shewn  by  their  evidence  that 
the  third  parties  had  acquired,  as  against  the  corporation,  a 
prescriptive  right  to  the  easement  in  question,  I would  have  been 
for  allowing  the  appeal,  on  the  ground  that,  having  acquired  such 
a prescriptive  right  as  appurtenant  to  their  premises,  they  were,  by 
continuous  use  and  enjoyment  of  the  easement,  maintaining  their 
right  thereto  within  the  meaning  of  the  statute.  For  such  a 
definition  of  “maintain,”  see  the  Standard  Dictionary  and  25 
Cyc.  1664.  Also  (if  it  has  any  cogency)  I think  that  the  ownership 
of  such  an  easement  would  carry  with  it,  by  implication,  the 
right  to  repair  the  grating. 

However,  in  view  of  the  legislation  respecting  ownership  of  the 
soil  in  highways^  it  seems  improbable,  perhaps  I should  say 
impossible,  that  a prescriptive  right  to  enjoy  this  area-way  could 
have  been  acquired  by  the  owners  of  the  adjoining  premises. 
Certain  it  is  that  the  evidence  in  this  case  fails  to  establish  such  a 
right,  and  I see  no  reason  why  the  defendant  corporation  could 
not  close  up  the  area-way  to-morrow  and  cement  it  over.  That 
being  so,  and  there  being  no  evidence  that  the  third  parties  have 
ever  interfered  with  the  area-way  or  done  more  than  passively 
enjoy  its  advantages,  it  cannot,  I think,  be  said  that  the  area-way 
ig  maintained  by  the  third  parties  or  either  of  them. 

The  case  of  Macpherson  v.  City  of  Vancouver,  17  B.C.R.  264, 
2 D.L.R.  283,  was  relied  upon  by  the  appellants,  but,  in  my  opinion, 
was  successfully  distinguished  by  counsel  for  the  respondents. 
In  that  case  Chief  Justice  Macdonald  and  Mr.  Justice  Galhher 
based  their  judgment  upon  the  fact  that  the  defendant  corporation, 
when  replacing  the  old  sidewalk,  took  the  old  wooden  grating 
which  had  been  in  use  for  five  years,  and  replaced  and  utihsed  it, 
and  that  the  third  party  had  nothing  to  do  with  the  matter.  It  is 
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true  that  Mr.  Justice  Irving  founded  his  judgment  on  a different 
view,  but  he  himself  expressed  grave  doubt  as  to  the  correctness 
of  his  conclusion.  I only  refer  to  the  case  for  the  purpose  of 
indicating  that,  speaking  for  myself,  I do  not  think  that  the  Court 
in  that  case  intended  to  determine  that  enjoyment  of  a right  by  a 
third  party  for  his  own  use  and  convenience  may  not  bring  him 
within  the  words  of  the  statute.  If  it  did  so  intend,  I do  not  agree 
with  it. 

The  appeal  should  be  dismissed  with  costs. 


Appeal  dismissed  with  costs. 


[ROSE,  J.] 


Sherlock  v.  Grand  Trunk  R.  W.  Co. 


Railway — Carrier — Loss  of  Trunk  Checked  by  Passenger — Limitation  of 
Liability — General  Order  of  Railway  Board — Powers  of  Board— Railway 
Act,  R.S.C.  1906,  ch.  37,  secs.  SO  {h),  {i),  31,  340  (3) — Personal  Baggage^' 
— Payment  into  Court — Costs. 

In  an  action  to  recover  the  value  of  the  contents  of  a trunk  carried  for  the 
plaintiff  by  the  defendant  railway  company  as  “personal  baggage,”  and  lost 
by  the  company: — 

Held,  that  the  question  whether  the  liability  of  the  company  was  limited 
to  $100  did  not  depend  upon  the  condition  to  that  effect  printed  on  the 
check  which  the  plaintiff  received  from  the  company,  but  was  governed  by 
General  Order  No.  151  of  the  Board  of  Railway  Commissioners,  dated  the 
8th  November,  1915,  Rule  1 (a),  which  defines  “personal  baggage,”  and 
Rule  3 (5),  which  declares  that  the  carrier  shall  not  be  liable  for  loss  of 
personal  baggage  for  an  amount  in  excess  of  $100,  unless  a greater  value  is 
declared  and  extra  charges  paid  afc  the  time  of  checking,  which  was  not  done 
in  this  case. 

This  Order,  having  been  duly  published  in  the  Canada  Gazette,  has,  by  sec. 
31  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  while  it  remains  in  force,  if 
there  was  povv^er  to  make  it,  the  like  effect  as  if  enacted  in  the  Act  itself.. 

The  Board  has  power  to  limit  the  liability  of  the  company:  secs.  30  (h)  and 
(0  and  340  (3)  of  the  Act. 

The  trunk  having  been  delivered  to  the  company  and  accepted  as  “personal 
baggage,”  if  the  articles  in  it  were  not  “personal  baggage,”  the  company 
was  under  no  liabilit}'-  at  all. 

The  company’s  liability  was  limited  to  $100  under  General  Order  No.  151. 

Spencer  v.  Canadian  Pacific  R.W.  Co.  (1913),  29  O.L.R.  122,  distinguished. 

The  company  having  admitted  liability  for  $100  and  .pleaded  payment  of 
that  sum  into  Court,  the  plaintiff  should  have  judgment  for  that  sum  with 
costs  down  to  the  time  of  payment  in;  and  the  defendant  company  should 
have  its  costs  subsequent  to  that  time  paid  bj^  the  plaintiff,  or  set  off. 
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Action  by  a passenger  to  recover  the  value  of  the  contents  of 
a trunk  checked  as  personal  baggage,  and  lost  by  the  defendant 
company,  the  carrier. 


The  action  was  tried  by  Rose,  J.,  without  a jury,  at  Hamilton. 
T.  H.  Crerar,  for  the  plaintiff. 

D.  L.  McCarthy,  K.C.,  for  the  defendant  company. 


May  4.  Rose  J. : — -The  question  is  whether  the  liabihty  of  the 
company  is  limited  to  $100  by  General  Order  No.  151  of  the  Board 
of  Railway  Commissioners,  dated  the  8th  November,  1915. 

The  Order  was  duly  published  in  the  Canada  Gazette  on  the 
28th  January  and  the  5th  and  12th  February,  1916.*  Therefore, 
by  sec.  31  of  the  Railway  Act,  R.  S.  C.  1906,  ch.  37,  if  there  was 
power  to  make  it,  it  has,  while  it  remains  in  force,  the  like  effect 
as  if  enacted  in  the  Act  itself. 

The  Order  is  intituled  “In  the  matter  of  Interim  Order  No.  195, 
dated  October  17,  1904,  authorising  the  use  of  forms  of  bills  of 
lading  and  other  traffic  forms  until  the  Board  should  otherwise 
order  and  determine;  and  the  consideration  of  the  matter  of  the 
proposed  regulation  governing  baggage  car  traffic  in  Canada.’^ 
It  prescribes  certain  regulations  for  the  observance  of  every  rail- 
way company  within  the  legislative  authority  of  the  Parhament 
of  Canada,  other  than  Government  Railways.  Of  those  regula- 
tions, the  only  ones  that  need  here  be  referred  to  are  Rule  1(a), 
which  defines  “personal  baggage,”  and' Rule  3(5),  which  de- 
clares that  the  carrier  shall  not  be  liable  in  respect  of  or  conse- 
quent upon  loss  of  or  damage  or  delay  to  any  personal  baggage, 
howsoever  caused,  for  an  amount  in  excess  of  $100  for  any  such 
baggage  belonging  to  and  checked  for  an  adult  passenger,  which 
amount  shall  be  deemed  to  be  the  value  of  such  baggage,  whether 
charged  for  as  excess  size  or  excess  weight  baggage  or  carried  as 
free  allowance,  unless  greater  values  are  declared  and  extra 
charges  paid  at  the  time  of  checking,  in  accordance  with  the 
carrier’s  current  tariff. 

Apparently  there  was  dehvered  to  the  passenger  a check 
in  form  similar  to  the  form  which  was  in  question  in  the  case  Of 
Spencer  v.  Canadian  Pacific  R.W.  Co.  (1913),  29  O.L.R.  122,  13 
D.L.R.  836;  but,  as  in  the  Spencer  case,  no  evidence  was  tendered  to 
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shew  that  the  passenger’s  attention  was  drawn  to  the  conditions 
printed  on  the  back  of  the  check,  and  no  attempt  was  made  to  shew 
that  there  was  really  a contract  between  the  plaintiff  and  the 
company  by  which  the  plaintiff  agreed  to  be  bound  by  the  printed 
conditions. 

If,  therefore,  the  case  depended  upon  the  condition  printed 
on  the  check,  the  holding  must  be  as  in  the  Spencer  case,  that  there 
was  no  limitation  of  the  company’s  common  law  liability;  but  I 
do  not  think  that  it  does  depend  upon  that  condition.  I 
think  the  matter  is  governed  by  the  order  of  the  Board  to  which 
I have  referred. 

The  order  is  entirely  different  from  the  order  which  was  in 
force  at  the  time  when  the  Spencer  case  was  decided.  That  order 
was  Interim  Order  No.  195,  of  the  17th  October,  1904,  referred 
to  in  General  Order  No.  151.  It  was  an  order  made  upon  the  ap- 
phcation  of  the  Grand  Trunk,  the  Canadian  Pacific,  and  the 
Canadian  Northern  Railway  Companies,  and  the  Pere  Mar- 
quette Railroad  Company,  for  approval  by  the  Board  of  certain 
forms,  in  compliance  with  sec.  275,  sub-secs.  1 and  2,  of  the  Railway 
Act  of  1903,  then  in  force,  which  correspond  with  sec.  340  of  the  Act 
of  1906,  R.S.C.  ch.  37,  which  was  in  force  at  the  time  of  the  making 
of  General  Order  No.  151. 

What  the  Interim  Order  No.  195  did  was:  (1)  to  authorise  the 
applicants  to  use  the  forms  submitted  until  the  Board  should 
otherwise  order;  (2)  to  require  the  formation  of  a committee  to 
meet  the  Board  for  the  discussion  of  the  forms  and  contracts. 
It  did  not  profess  to  limit  in  any  way  the  hability  of  the  carrier; 
indeed  it  contained  a recital  that  the  whole  subject  was  of  very 
great  importance,  and  would  require  much  circumspection  to  be 
exercised  in  examining  into  the  contracts  which  the  Board  might 
thereafter  have  to  approve,  and  also  into  the  question  of  limitation 
of  hability  on  the  part  of  carriers.  So  far  as  I can  learn,  this 
question  of  the  limitation  of  hability  was  not  dealt  with  until 
General  Order  No.  151  was  made  in  November,  1915. 

I take  it  that  the  check  which  was  in  question  in  the  Spencer 
case  was  one  of  the  traffic  forms  authorised  by  the  Interim  Order 
No.  195,  that  is  to  say,  that  the  Board  had  authorised  the  com- 
pany to  make  a contract  to  the  effect  stated  in  the  condition 
printed  on  the  back  of  the  check.  One  person,  however,  cannot 
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make  a contract;  and,  the  company  failing  to  shew  that  Mrs. 
Spencer  had  agreed  to  be  bound  by  the  conditions,  the  order  of 
the  Board  availed  them  nothing.  This  case,  however,  is  differ- 
ent. The  company,  while  pleading  that  the  check  was  delivered, 
does  not  base  its  case  upon  the  condition,  but  upon  the  General 
Order,  and  that  General  Order  appears  to  me  to  be  a complete 
defence. 

It  was  suggested-  by  Mr.  Crerar  that  the  Board  had  no  power 
to  limit  the  liabihty  of  the  company,  or  to  do  more  than  authorise 
the  company  to  enter  into  a contract  limiting  its  habihty.  That, 
however,  seems  to  me  to  be  a misconception  of  the  power  of  the 
Board.  It  seems  to  me  that  there  is  ample  power,  either  under 
sec.  340  (3),  which  authorises  the  Board  by  regulation  to  prescribe 
the  terms  and  conditions  under  which  any  traffic  may  be  carried 
by  the  company,  or  under  sec.  30,  which  authorises  it  to  make 
orders  and  regulations  (h)  with  respect  to  any  matter,  act  or 
thing  which  by  the  Railway  Act  or  the  special  Act  is  sanctioned, 
required  to  be  done,  or  prohibited,  and  (i)  generally  for  carrying 
the  Act  into  effect. 

Mr.  Crerar  also  suggests  that  the  Order  does  not  profess  to 
limit  the  habihty  of  the  company  in  the  particular  case.  He 
says  that  the  limitation  is  only  in  respect  of  personal  baggage 
as  defined  by  Rule  1,  and  that  some  or  perhaps  most  of  the  articles 
contained  in  the  trunk  in  question  might  not  fall  within  the  de- 
finition, for  the  reason  that  they  were  not  articles  ‘^necessary 
and  appropriate  for  the  wear,  use,  comfort  and  convenience  of 
the  passenger  for  the  purpose  of  the  journey.’’ 

This  argument  seems  to  me  to  defeat  itself.  The  company 
must,  according  to  its  powers,  furnish  accommodation  for  carry- 
ing and  must  carry  all  traffic  offered  for  carriage  upon  the  rail- 
way, and,  by  sec.  283,  must  affix  a check  to  every  parcel  of  baggage 
carried;  but,  while  it  must  carry  all  traffic  offered,  there  is  no 
obligation  upon  it  to  carry  it  free,  except  in  the  case  of  personal 
baggage,  and  possibly  in  some  other  cases  which  are  beside  the 
present  discussion.  The  trunk  in  question  in  this  case  was  delivered 
to  the  company  and  was  accepted  as  containing  personal  baggage, 
and  there  was  no  suggestion  of  payment  for  its  carriage.  If, 
then,  the  articles  were  not  personal  baggage,  no  obfigation  on 
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the  part  of  the  company  ever  arose.  See  cases  collected  in 
Jacobs’s  Railway  Law  of  Canada,  p.  439: 

The  articles  which  it  was  suggested  might  not  be  personal 
baggage  were  not  particularly  described  at  the  trial,  and  it  is 
impossible  to  say  with  certainty  whether  they  do  or  do  not  fall 
within  the  definition  contained  in  General  Order  151;  but,  speak- 
ing generally,  it  seems  to  me  that  the  definition  contained  in  that 
Order  is  quite  as  wide  as  any  definition  which  would  be  framed 
as  a result  of  an  attempt  to  codify  the  law  as  established  by  the 
decisions,  and  I therefore  think  that  the  plaintiff  is  in  the  dilemma 
stated:  either  the  articles  were  personal  baggage,  as  defined  by  the 
Order,  and  the  company’s  liabihty  is  limited  by  the  Order,  or  they 
were  not  personal  baggage  and  the  company  was  under  no  hability 
at  all. 

The  company  admits  liability  for  $100,  and  there  will  be 
judgment  accordingly.  It  is  pleaded  that  the  amount  was  paid 
into  Court,  but  that  fact  was  not  proved  in  any  way,  at  the  trial. 
I assume,  however,  that  the  money  was  paid  into  Court.  Upon 
that  assumption,  the  plaintiff  will  have  the  costs  down  to  the  time 
of  payment  in,  and  the  defendant  will  have  the  costs  of  all  sub- 
sequent proceedings;  the  costs  to  which  the  plaintiff  is  entitled 
being  set  off  against  those  to  which  the  defendant  is  entitled, 
and  the  money  in  Court  being  applied,  first,  in  payment  of  any 
balance  which  there  may  be  in  the  defendant’s  favour,  and  the 
remainder  being  paid  out  to  the  plaintiff. 
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[APPELLATE  DIVISION.] 

Jan.  24. 
May.  5. 

Ankcokn  V.  Stewart 

Will — Construction — Specific  Legacy  to  Daughter  Reducible  in  Discretion  of 
Executors  at  Date  for  Distribution  of  Estate — Death  of  Daughter  Intestate 
before  Date  for  Distribution— F ailure  of  Trust- — Absolute  Gift — Direction 
for  Sale  of  Estate — Conversion  of  Realty  into  Personalty — Conveyance  of 
Land  by  Surviving  Executor  without  Providing  for  Payment  of  Legacy — 
Breach  of  Trust — Knowledge  of  Grantee — Constructive  Trustee — Action 
by  Personal  Representative  of  Legatee — Limitations  Act,  R.S.O.  1914, 
ch.  75,  secs.  24,  41 — Statutory  Period  not  Commencing  until  Appointment 
of  Representative — Following  Trust-assets — Trustee  Act,  R.S.O.  1914, 
ch.  121,  sec.  37 — Rights  of  Surviving  Husband  of  Legatee — Accounting  by 
Grantee  of  Land. 

A testator,  who  died  in  1893,  by  his  will'directed:  (1)  that  his  wife  should 
have  the  use  of  his  estate  for  the  maintenance  of  herself  and  four  children, 
three  daughters  and  a son,  until  the  youngest  should  attain  the  age  of 
21  years;  (2)  thatj  upon  the  majority  of  the  youngest  child  who  might  be 
living  at  the  time  of  his  decease,  his  estate,  real  and  personal,  with  the 
exception  of  household  furniture  etc.,  should  be  disposed  of  by  his  executors, 
who  were  authorised  to  do  all  things  needful  for  giving  effect  to  his  will, 
and,  after  making  all  lawful  allowance  to  his  wife,  to  dispose  of  the  residue 
among  the  four  children,  four-tenths  to  the  son  and  two-tenths  to  each  of 
the  three  daughters;  (3)  provided  that  the  payments  to  the  three  daughters 
should  depend  upon  their  being  still  unmarried  at  the  time  of  the  distri- 
bution of  the  residue,  and  for  this  purpose  he  directed  that  the  estate  be 
sold  within  one  year  after  his  youngest  child  surviving  him  should  have 
attained  the  age  of  21  years — “then  the  share  or  shares  of  such  one  or  more 
of  them  as  shall  have  got  married  shall  not  be  required  to  be  paid  in  full 
by  my  said  executors  if  they  think  that  she  or  they  are  not  in  comfortable 
circumstances,  which  I leave  to  the  good  judgment  of  my  said  executors, 
and  the  said  share  or  shares  or  portions  of  such  share  or  shares  thus  saved 
to  the  estate  shall  be  divided  equally  among  . . . the  three  or  less 

than  three  remaining  legatees.”  The  executors  were  his  wife  and  one  S. 
One  of  the  three  daughters,  M.,  married  a few  months  before  her  father’s 
death,  and  died  intestate  a few  months  after  his  death,  leaving  a husband 
and  one  child,  the  plaintiff.  In  April,  1896,  the  testator’s  widow  died. 
In  October,  1896,  the  youngest  child,  J.,  attained  the  age  of  21  years. 
In  March,  1897,  S.,  surviving  executor,  conveyed  the  testator’s  farm  to 
H.,  the  testator’s  son  aforesaid.  The  deed  contained  a recital  that  H. 
had  purchased  all  the  interest  of  the  other  legatees  under  the  will  in  the  land 
conveyed.  In  November,  1914,  the  plaintiff  attained  her  majority;  in 
July,  1919,  letters  of  administration  of  the  estate  of  M.  were  granted  to 
the  plaintiff;  and  she  at  once  commenced  this  action  against  H.,  alleging 
that  he  had  possessed  himself  of  the  assets  of  the  testator,  and  seeking  an 
account  in  respect  of  the  share  of  M.,  her  deceased  mother.  In  his  evidence 
at  the  trial,  H.,  the  defendant,  explained  that  the  recital  was  not  intended 
to  refer  to  M.’s  share.  His  mother  and  S.  had  assured  him  that  under 
the  powers  contained  in  the  will,  they  had  extinguished  M.’s  claim,  on  the 
estate,  and  he  had  in  good  faith  accepted  that  assurance: — 

Held,  that  the  effect  of  the  will  was  that  to  each  of  the  daughters  there  was 
an  absolute  gift  of  two-tenths,-  reducible  by  the  executors  if,  having  regard 
to  the  circumstances  existing  at  the  time  of  such  distribution,  they  should 
see  fit  to  make  a reduction;  but,  M.  having  died  before  the  period  for  dis- 
tribution had_  arrived,  it  was  not  possible  for  the  executors  to  exercise  a 
discretion  which  was  to  be  exercised  having  regard  to  the  circumstances 
existing  at  that  period. 

The  gift  of  two-tenths  to  M.  became  absolute  upon  her  death;  for  where 
the  testator  makes  an  absolute  gift  to  a legatee,  and  grafts  upon  such 
gift  a trust  which  fails,  the  gift  remains  absolute. 
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Hancock  v.  Watson,  [1902]  A.C.  14,  followed. 

The  plaintiff’s  cause  of  action  was  in  respect  of  personalty:  the  direction  that 
the  estate  be  sold  operated  as  a conversion  of  the  realty  into  personalty 
at  and  from  the  time  at  which  it  was  to  be  sold. 

By  granting  the  land  to  H.,  S.  was  guilty  of  a breach  of  trust;  and  H.,  knowing 
all  the  facts,  participated  in  that  breach  of  trust,  and  came  into  possession 
of  the  trust-property,  which  he  must  be  considered  as  holding,  as  a construc- 
tive trustee,  upon  the  same  trusts  as  his  grantor. 

The  plaintiff’s  was  a money  claim,  a claim  for  a specific  legacy,  payable  out 
of  land;  and,  the  action  having  been  brought  immediately  after  the  plaintiff 
became  administratrix,  i.e.,  within  ten  years  after  a present  right  to  receive 
the  money  accrued  to  a person  capable  of  giving  a discharge,  the  claim 
was  not  barred:  sec.  24  of  the  Limitations  Act,  R.S.O.  1914,  ch.  75. 

Section  47  of  the  Act  does  not  apply  to  a constructive  trustee. 

Section  37  of  the  Trustee  Act,  R.S.O.  1914,  ch.  121,  does  not  p'revent  a cestui 
que  trust  following  trust-assets  into  the  hands  of  a constructive  trustee. 
The  husband  of  M.,  though  entitled  to  an  interest  in  his  wife’s  personal 
estate,  was  not  entitled  to  bring  an  action  in  respect  of  the  legacy  to  her — 
until  the  appointment  of  a personal  representative  no  one  was  entitled  to 
bring  an  action,  and  the  statute  did  not  begin  to  run  against  any  person 
interested  in  her  estate. 

The  plaintiff,  as  administratrix  of  M.’s  estate,  was  declared  entitled  to  a 
two-tenths  share  of  the  estate,  and  the  defendant  was  declared  accountable 
to  her  to  the  extent  of  the  value  of  a two-tenths  part  of  the  estate  come  to 
his  hands. 

Judgment  of  Kelly,  J.,  reversed. 

Action  by  the  daughter  and  administratrix  of  the  estate  of 
Matilda  Sanderson,  deceased,  against  the  grantee  of  the 
surviving  executor  of  the  will  of  Hugh  Stewart,  the  father  of 
Matilda  Sanderson,  for  an  accounting  and  payment  over  of  the 
share  of  Hugh  Stewart’s  estate  to  which  Matilda  Sanderson  was 
entitled.-  The  defendant  was  the  son  of  Hugh  Stewart  and  the 
brother  of  Matilda  Sanderson. 

The  action  was  tried  by  Kelly,  J.,  without  a jury,  at  Chatham. 

J.  G.  Kerr  and  W.  G.  Kerr,  for  the  plaintiff. 

0.  L.  Lewis,  K.  C.,  and  H.  D.  Smith,  for  the  defendant. 

January  24.  Kelly,  J.: — ^The  plaintiff  claims  under  the  will 
of  her  grandfather,  Hugh  Stewart. 

For  th^  better  understanding  of  the  issues  involved,  the  fol- 
lowing dates  should  be  kept  in  mind : Hugh  Stewart,  the  testa- 
tor, made  his  will  on  the  5th  April,  1890,  and  died  on  the  21st 
August  1893.  E'is  daughter,  Matilda  Sanderson,  the  mother  of  the 
present  plaintiff,  married  George  Sanderson  on  the  28th  December, 
1892,  and  died  on  the  14th  December,  1893,  when  the  plaintiff  wtts 
less  than  a month  old.  Probate  of  Hugh  Stewart’s  will  w’as  granted 
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on  the  26th  January,  1894,  to  the  executors  therein  named,  namely* 
his  widow,  Margaret  Stewart,  and  William  Stewart,  who  was  not 
related  to  the  testator.  Margaret  Stewart  died  on  the  24th 
April,  1896.  Janet  Stewart,  the  youngest  of  the  testator’s  children 
who  are  named  as  beneficiaries  in  the  will,  attained  the  age  of 
21  years  on  the  19th  October,  1896.  She  married  in  February, 
1897.  The  conveyance  which  will  hereinafter  be  referred  to 
from  William  Stewart,  the  surviving  executor  of  Hugh  Stewart, 
to  the  defendant,  was  made  on  the  16th  March,  1897.  William 
Stewart,  the  surviving  executor,  died  on  the  29th  September, 
1917.  On  the  14th  July,  1919,  letters  of  administration  of  the 
estate  of  Matilda  Sanderson  were  granted  to  the  plaintiff. 

Hugh  Stewart’s  will  drected  that  after  his  decease  his  wife 
should  have  the  use  and  management  of  his  estate,  to  be  used  for 
her  support  and  maintenance  and  for  the  support,  maintenance, 
and  education  of  four  of  his  children,  Margaret,  Matilda,  Janet, 
and  Hugh,  until  the  youngest  of  these  four  should  have  attained 
the  age  of  21  years,  and  that  ‘‘upon  the  maturity  of  my  youngest 
child  who  may  be  living  at  the  time  of  my  decease  my  will  is  that 
my  estate  real  and  personal,  with  the  exception  of  my  household 
furniture  utensils  and  clothing,  shall  be  sold  or  disposed  of  and 
reahsed  upon  to  the  best  advantage  by  my  executors  her^nafter 
named  who  are  hereby  authorised  and  empowered  to  do  all  things 
needful  for  carrying  out  and  giving  effect  to  this  my  will  and  after 
making  all  lawful  allowance  to  my  beloved  wife  to  dispose  of  the 
residue  thereof  as  follows:  To  my  son  Hugh  four-tenths  of  the 

sad  residue  and  to  each  of  my  three  daughters,  Margaret,  Matilda , 
and  Janet,  two-tenths  each  of  the  said  residue.  Provided  however 
that  the  payment  to  my  son  Hugh  shall  depend  upon  his  remain- 
ing at  home  and  working  the  place  under  my  direction  and  after 
my  decease  under  the  direction  of  his  mother  until  the  maturity 
of  my  youngest  child  living  at  the  time  of  my  decease,  and  in  the 
event  of  his  not  remaining  at  home  and  working  the  place  as  be- 
fore mentioned  j then  the  said  residue  is  to  be  divided  equally 
among  my  four  children,  Margaret,  Matilda,  Janet,  and  Hugh,  share 
and  share  alike.  But  any  sum  of  money  paid  to  my  said  son 
Hugh  as  wages  up  to  the  time  of  the  sale  of  my  estate  as  aforesaid 
shall  not  be  deducted  from  his  share.  3rd.  Provided  also  that 
the  payments  to  my  said  daughters  Margaret,  Matilda,  and  Janet 
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shall  depend  upon  their  being  still  unmarried  at  the  time  of  the 
distribution  of  the  said  residue  of  my  estate  namely  on  the  majority 
of  the  youngest  of  them  surviving  me  or  as  soon  thereafter  as 
possible  and  for  this  purpose  I direct  that  the  said  estate  of  mine 
be  sold  within  one  year  after  my  said  youngest  child  surviving 
me  shall  have  attained  the  age  of  21  years  then  the  share  or  shares  of 
such  one  or  more  of  them  as  shall  have  got  married  shall  not  be 
required  to  be  paid  in  full  by  my  said  executors  if  they  think  that 
she  or  they  are  then  in  comfortable  circumstances  which  I leave  to 
the  good  judgment  of  my  said  executors  and  the  said  share  or 
shares  or  portions  of  such  share  or  shares  thus  saved  to  the  estate 
shall  be  divided  equally  amongst  the  other  persons  herein  named 
as  legatees  namely  the  three  or  less  than  three  remaining  legatees . 
4th.  For  the  word  maturity  hereinbefore  used  read  majority.’’ 

The  plaintiff  has  set  up  in  the  pleadings  and  claims  that  no 
action  was  taken  or  discretion  exercised  by  the  executors  by  way 
of  giving  effect  to  the  above  provisions  in  the  will  so  as  to  defeat 
or  reduce  any  of  the  benefits  provided  for  the  beneficiaries  named 
in  the  will;  and  also  that,  after  the  death  of  the  testator, 
the  defendant  entered  into  possession  of  all  the  testator’s 
property  and  obtained  the  conveyance  above  referred  to  from 
William  Stewart,  the  surviving  executor,  on  the  18th  March,  1897 ; 
and  she  alleges  that,  in  the  representation  by  the  defendant  that 
he  had  purchased  all  the  interests  of  the  other  legatees  under  the 
will,  and,  having  refused  to  account  to  her  or  pay  her  any  portion 
of  what  she  alleges  was  her  mother’s  share  in  the  estate  of  Hugh 
Stewart,  the  testator,  he  has  committed  a breach  of  trust  for 
which  he  is  accountable. 

There  are  several  obstacles  in  the  way  of  the  plaintiff’s  success. 
The  will  itself  contemplates  that  only  those  of  the  testator’s  three 
named  daughters  who  were  unmarried  at  the  time  named  for  the 
distribution  of  the  res'due  of  the  estate  shall  benefit,  and  that 
such  as  should  marry  before  that  time  were  not  to  be  entitled  to  the 
full  benefit  of  the  bequest  to  her,  if  the  executors,  in  whom  he  had 
reposed  a wide  discretion  in  that  regard,  should  deem  her  to  be 
in  comfortable  circumstances,  and  in  such  event  he  made  express 
provision  that  such  part  as  should  not  be  so  paid  should  be  divi- 
ded equally  amongst  the  others  already  named  in  the  will  as 
legatees. 
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Matilda  Sanderson  had  married  long  before  the  time  named 
for  the  distribution  of  the  estate,  and  so  her  right  to  share  became 
dependent  upon  the  discretion  conferred  upon  the  executors. 
Though  not  evidenced  by  any  written  document  signed  by  the 
executors,  there  is  abundance  of  evidence  to  indicate  the  exercise 
of  discretion  in  regard  to  Matilda  Sanderson  by  the  two  executors, 
and  that  the  manner  of  their  dealing  with  the  daughters  was  in 
accordance  with  what  manifestly  was  the  desire  of  the  testator 
and  in  exercise  of  the  discretion  reposed  in  them. 

The  testator’s  plan  seems  to  have  been  to  make  special  and 
certain  provision  for  the  daughter  or  daughters  who  should  remain 
unmarried  up  to  the  time  fixed  for  the  distribution,  in  contradis- 
tinction to  the  daughters  who  prior  to  that  tim^e  should  have 
married,  and  whom  the  executors  should  deem  to  be  in  comfortable 
circumstances.  Matilda  Sanderson’s  husband,  at  the  time  of  and 
following  her  marriage,  was  to  all  appearances  in  comfortable 
circumstances:  he  was  in  possession  of  a good  farm,  which  be- 
longed to  his  father,  and  which,  in  his  evidence,  he  said  he  be- 
lieved at  the  time  he  occupied  it,  from  statements  of  his  father 
to  him,  would  become  his  own  property.  The  farm  was  stocked 
and  equipped  for  farming  purposes.  Other  witnesses  stated 
their  belief  that  Matilda  was  then  as  well  settled  for  as  were  her 
own  family.  She  was  given  by  the  executors  some  household 
furniture  and  other  chattels  to  assist  her  in  setting  up  house- 
keeping, and  every  indication  from  the  evidence  is  that  the  ex- 
ecutors, who  had  treated  another  of  the  female  beneficiaries  in 
a somewhat  similar  manner,  regarded  Matilda  as  being  thereby 
settled  with,  and  that  in  their  discretion  she  was  not  to  be  entitled 
to  fmther  benefit  from  the  estate.  She  died  intestate,  leaving 
her  husband  and  the  plaintiff  surviving  her;  and,  though  the 
husband  in  such  circumstances  would  have  been  entitled  to  share 
in  anything  which  she  had  a right  to  receive  but  had  not  received 
from  her  father’s  estate,  and  though  he  knew  what  were  his  legal 
rights  in  that  regard,  at  no  time  during  all  the  great  lapse  of  time 
since  his  wife’s  death  did  he  assert  or  even  suggest  the  possibility 
of  his  being  entitled  to  claim  anything  from  Hugh  Stewart’s 
estate;  and  he  took  no  part  whatever  in  regard  thereto  until 
just  prior  to  the  institution  of  the  present  action,  when  he  con- 
veyed to  the  plaintiff  his  right  and  interest  in  the  estate  of  her 
mother. 
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It  is  also  evidenced  that,  in  the  course  of  the  performance  of 
their  duties,  declarations  were  made  from  time  to  time  by  the 
executors  to  the  effect  that,  in  the  exercise  of  their  discretion, 
they  had  disposed  of  Matilda  Sanderson’s  interests  as  a bene- 
ficiary under  the  will,  in  the  manner  above  indicated.  Not  only 
is  that  the  case,  but  there  is  further  evidence  that,  after  the  death 
of  the  executrix  Margaret  Stewart,  the  surviving  executor,  William 
Stewart,  similarly  treated  the  estate,  and  particularly  when, 
prior  to  making  the  conveyance  referred  to,  to  the  defendant,  he  got 
in  by  conveyance  the  interest  of  Janet,  the  last  unmarried  daughter 
of  the  testator,  following  which  he  transferred  to  the  defendant 
the  property  now  sought  to  be  reached. 

It  is  contended  for  the  plaintiff  that  the  discretion  referred 
, to  could  be  exercised  only  by  the  two  executors,  and  that  the 
power  to  exercise  it  did  not  survive  or  extend  to  the  surviving 
executor.  There  is  dpubt  as  to  the  correctness  of  that  view  as 
a general  proposition,  even  as  applied  to  a case  arising  prior  to 
the  passing  of  the  Trustee  Act,  1 Geo.  V.  ch.  26,  sec.  26  (now  R.S.O. 
1914,  ch.  221,  sec.  27),  which  declares  that  a power  or  trust  there- 
after given  to  or  vested  in  two  or  more  trustees  jointly  may  be 
exercised  or  perform-ed  by  the  survivor  or  survivors  of  them  for  the 
time  being.  Apart  from  this  provision,  it  is  largely  a matter  of 
construction.  The  presumption  is  that  every  power  given  to 
trustees  which  enables  them  to  deal  with  or  affect  the  trust  property 
is  primd  facie  given  to  them  ex  officio  as  an  incident  of  the  office,  and 
passes  with  the  office  to  the  holder  or  holders  thereof  for  the  time 
being : the  mere  fact  that  the  power  is  one  requiring  the  exercise  of  a 
very  wide  personal  discretion  is  not  enough  to  exclude  the  primd  facie 
presumption.  The  testator’s  reliance  on  the  individuals  to  the 
exclusion  of  the  holders  of  the  office  must  be  expressed  in  clear  and 
apt  language:  Halsbury’s  Laws  of  England,  vol.  14,  p.  30,4. 
I do  not  think,  however,  that  in  the  present  instance  the  question 
arises,  for  I find  that  the  discretion  had  been  exercised  and  lived  up 
to  by  the  two  executors  prior  to  the  death  of  the  executrix  Margaret 
Stewart,  and  that  any  action,  or  any  act,  or  expression,  of  the 
surviving  executor  after  her  death  was  merely  , in  pursuance  of 
and  founded  on  the  discretion  which  they  together  had  exercised 
in  their  manner  of  dealing  with  the  estate  before  Margaret  Stewart’s 
death. 
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The  allegation  that  on  the  testator’s  death  the  defendant 
entered  into  possession  of  all  of  the  testator’s  property  is  un- 
founded. Following  the  testator’s  death,  the  use  and  management 
of  the  estate  were  in  the  widow,  as  directed  by  the  will,  and  the 
defendant  had  no  control  or  management  thereof,  but  simply 
remained  with  his  mother  working  the  place  under  her  direction, 
as  requned  by  the  testator.  It  is  likewise  untrue  that  he  repre- 
sented to  the  surviving  executor,  on  or  prior  to  the  18th  March, 
1897,  that  he  had  purchased  all  the  interest  of  the  other  legatees 
under  the  will,  and  that  he  thereby  induced  him  to  execute  and 
deliver  the  deed  referred  to. 

Reliance  is  placed  upon  the  form  of  the  recital  in  that  convey- 
ance, namely,  that  he  had  purchased  all  the  interests  of  the  other 
legatees  under  the  will  in  the  lands.  The  conveyance  was  pre- 
pared by  the  solicitor  for  the  surviving  executor  and  on  his  in- 
structions; the  recital  is  amply  explained  by  this  fact,  and  by  the 
defendant’s  reliance  on  statements  which  had  already  been  made 
by  the  executors  in  the  course  of  the  performance  of  their  duties 
in  dealing  with  the  estate,  that  his  sister  Janet  was  the  only 
surviving  heir;  the  theory  being  that  the  other  daughters,  Margaret 
and  Matilda,  had^  been  settled  with,  in  the  manner  above  set  forth, 
and  that  consequently  Janet  was  the  only  one  whose  interest  it 
was  necessary  to  acquire  in  order  to  enable  the  surviving  executor 
to  convey  the  whole  interest  in  the  property.  On  that  state  of 
facts  the  defendant  was  then  willing  that  Janet  should  receive 
out  of  the  estate  the  consideration  which  the  surviving  executor 
agreed  to  give  her  and  which  she  did  then  receive. 

The  defendant’s  dealings  throughout  were  in  good  faith  and 
without  improper  motive  or  fraud  such  as  is  suggested  by  the 
plaintiff.  He  was  not  the  trustee,  and  did  not  act  or  assume  to 
act  as  such. 

On  the  above  grounds  alone,  though  there  are  others  as  well  to 
support  the  defendant’s  position,  I am  of  opinion  that  the  action 
must  fail  and  be  dismissed  with  costs  to  the  defendant. 

(To  remove  any  doubts  that  there  may  be  in  regard  thereto, 
I have  not  accepted  as  evidence  the  copy  of  the  declaration  of 
William  Stewart  of  the  5th  January,  1901.) 

The  plaintiff  appealed  from  the  judgment  of  Kelly,  J.  . 
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March  26.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  AIasten,  JJ.  ' 

J.  G.  Kerr,  for  the  appellant.  An  exercise  of  discretion  was 
only  permitted  to  the  executors  during  the  lifetime  of  the  testator’s 
daughter  Matilda.  After  her  death,  the  circumstances  did  not  exist 
which  permitted  the  exercise  of  the  discretion.  Reference  to  Hancock 
Y.  Watson,  [1902]  A. C.  14:;LassenceY.  Tierney  Mac.  &G.  551. 

It  was  not  shewn  that  the  executors  made  any  declaration  contem- 
poraneous with  the  exercise  of  discretion:  Phipson’s  Law  of 
Evidence,  5th  ed.,  pp.  271,  272;  Tregarthen  on  Hearsay  Evidence, 
p.  113. 

0.  L.  Lewis,  K.  C.,  and  H.  D.  Smith,  for  the  defendant,  res- 
pondent, contended  that  there  had  been  a proper  exercise  of 
discretion  by  the  executors  against  Matilda.  The  plaintiff 

charged  the  defendant  with  breach  of  trust.  At  most  the 

defendant  was  a constructive  trustee,  and  so  any  claim  against 
him  would  be  barred  fcy  the  Statute  of  Limitations:  Taylor  v. 

Davies  (1917),  41  O.L.R.  403,41  D.L.R.  510;  Halsbury’s  Laws  of 
England,  vol.  13,  p.  175;  Darby  & Bosanquet’s  Statutes  of  Limi- 
tations, 2nd  ed.,  pp.  414,  415;  Lewin  on  Trusts,  12th  ed.,  pp. 
1109, 1110, 1112;  Godefroi  on  Trusts  and  Trustees,  3rd  ed.,  pp . 848, 
1113;  Bate  v.  Hooper  (1855),  5 DeG.  M.  & G.  338;  In  re  Bird, 
[1901]  1 Ch.  916;  Harris  v.  Harris  (1861),  29  Beav.  107;  In  re 
Robinson,  [1911]  1 Ch.  502;  Bacons  v.  Warmoll,  [1907]  2 K.B.  350; 
In  re  Gale  (1883),  22  Ch.  D.  820.  Counsel  also  contended  that  the 
plaintiff  was  barred  by  laches : Encyc.  of  Laws  of  Eng.,  vol.  14,  p.  339. 

Kerr,  in  reply,  argued  that  the  Statute  of  Limitations  did  not 
begin  to  run  until  letters  of  administration  had  been  taken  out,  and 
so  there  was  nothing  in  the  Statute  of  Limitations  which  barred 
the  claim:  Halsbury’s  Laws  of  England,  vol.  19,  p.  53;  Burdick 
Y.  Garrick  (1870),  L.R.  5 Ch.  2SS;  Ellis  v.  Ellis  (1913),  5 O.W.N. 
561,  15  D.L.R.  100;  Thorne  y.  Heard,  [1894]  1 Ch.  599. 

May  5.  Mulock,  C.J.Ex.: — -This  action  was  brought  by 
TiUie  Ankcorn,  formerly  Tillie  Sanderson,  as  administratrix  of 
the  estate  of  her  deceased  mother,  Matilda  Sanderson,  against 
Hugh  Stewart,  for  the  purpose  of  recovering  from  him  the  share 
to  which  her  mother,  if  living,  would  have  been  entitled  in  the 
estate  of  Matilda  Sanderson’s  father,  Hugh  Stewart  the  elder. 
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being  the  plaintiff’s  grandfather  and  the  defendant’s  father. 
Mr.  Justice  Kelly,  the  trial  Judge,  dismissed  the  action,  and  from 
his  judgment  the  plaintiff  appeals.  The  following  are  the  material 
facts: — • 

Hugh  Stewart  the  elder  died  on  the  21st  August,  1893,  having 
first  made  his  will  bearing  date  the  5th  April,  1890,  the  portions 
thereof  having  to  do  with  the  matters  in  question  being  as 
follows : — 

^‘Ist.  That  after 'my  decease  my  beloved  wife  shall  have  the 
use  and  management  of  the  estate  to  be  used  for  her  support  and 
maintenance  and  for  the  support  maintenance  and  education  of 
our  four  children,  namely,  Margaret,  Matilda,  Janet,  and  Hugh, 
until  the  youngest  of  the  said  four,  children  shall  have  attained 
the  age  of  21  years. 

^^2nd.  Upon  the  maturity  of  my  youngest  child  who  may  be 
living  at  the  time  of  my  decease  my  will  is  that  my  estate  real  and 
personal,  with  the  exception  of  my  household  furniture  utensils 
and  clothing,  shall  be  sold  or  disposed  of  and  realised  upon  to  the 
best  advantage  by  my  executors  hereinafter  named  who  are  hereby 
authorised  and  empowered  to  do  all  things  needful  for  carrying 
out  and  giving  effect  to  this  my  will  and  after  making  all  lawful 
allowance  to  my  beloved  wife  to  dispose  of  the  residue  thereof 
as  follows : To  my  son  Hugh  four-tenths  of  the  said  residue  and 
to  each  of  my  three  daughters,  Margaret,  Matilda,  and  Janet, 
two-tenths  each  of  the  said  residue.  Provided  however  that  the 
payment  to  my  son  Hugh  shall  depend  upon  his  remaining  at 
home  and  working  the  place  under  my  direction  and  after  my 
decease  under  the  direction  of  his  mother  until  the  maturity  of 
my  youngest  child  living  at  the  time  of  my  decease,  and  in  the 
event  of  his  not  remaining  at  home  and  working  the  place  as 
before  mentioned,  then  the  said  residue  is  to  be  divided  equally 
among  my  four  children,  Margaret,  Matilda,  Janet,  and  Hugh, 
share  and  share  alike.  But  any  sum  of  money  paid  to  my  said 
son  Hugh  as  wages  up  to  the  time  of  the  sale  of  my  estate  as 
aforesaid  shall  not  be  deducted  from  his  share. 

‘^3rd.  Provided  also  that  the  payments  to  my  said  daughters 
Margaret,  Matilda,  and  Janet  shall  depend  upon  their  being  still 
unmarried  at  the  time  of  the  distribution  of  the  said  residue 
of  my  estate  namely  on  the  majority  of  the  }'oimgest  of  themjsur- 


XL  VII.] 


ONTARIO  LAW  REPORTS. 


487 


viving  me  or  as  soon  thereafter  as  possible  and  for  this  purpose 
I direct  that  the  said  estate  of  mine  be  sold  within  one  year  after 
my  said  youngest  child  surviving  me  shall  have  attained  the  age 
of  21  years  then  the  share  or  shares  of  such  one  or  more 
of  them  as  shall  have  got  married  shall  not  be  required  to  be 
paid  in  full  by  my  said  executors  if  they  think  that  she  or  they 
are  then  in  comfortable  circumstances  which  I leave  to  the  good 
judgment  of  my  said  executors  and  the  said  share  or  shares  or 
portions  of  such  share  or  shares  thus  saved  to  the  estate  shall  be 
divided  equally  amongst  the  other  persons  herein  named  as 
legatees  namely  the  three  or  less  than  three  remaining  legatees.’’ 
By  his  will  he  appointed  his  wife  Margaret  Stewart  and  one 
Wilham  Stewart  to  be  executors. 

On  the  28th  December,  1892,  Matilda,  one  of  the  testator’s 
daughters,  married  one  George  Sanderson  and  died  intestate  on 
the  14th  December,  1893,  leaving  as  her  next  of  kin  her  husband, 
the  said  George  Sanderson,  and  the  plaintiff,  then  an  infant. 
On  the  24th  April,  1896,  Margaret  Stewart,  the  testator’s  widow, 
died,  leaving  Wilham  Stewart  the  sole  surviving  executor.  On 
the  19th  October,  1896,  Janet,  the  testator’s  youngest  child, 
attained  the  age  of  21  years.  By  an  indenture  dated  the  18th 
March,  1897,  Wilham  Stewart,  surviving  executor,  conveyed  the 
testator’s  farm  to  the  defendant.  On  the  29th  December, 
1917,  Wilham  Stewart,  surviving  executor,  died. 

In  the  indenture  of  the  18th  March,  1897,  above  mentioned, 
from  Wilham  Stewart  to  the  defendant,  is  a recital  in  the  following- 
terms  : — 

‘‘Whereas  the  said  Hugh  Stewart  the  grantee  aforesaid  has 
purchased  all  the  interest  of  the  other  legatees  under  the  said  will 
in  the  lands  hereinafter  described.” 

In  the  month  of  November,  1914,  the  plaintiff  attained  her 
majority.  On  the  14th  July,  1919,  letters  of  administration  of 
the  estate  of  Matilda  Sanderson  were  granted  to  the  plaintiff, 
and  on  the  24th  July,  1919,  she  instituted  this  action.  In  it  she 
claims  that  the  defendant  had  possessed  himself  of  the  assets  of 
the  testator  and  was  accountable  to  her  in  respect  of  the  share  of 
her  deceased  mother,  Matilda;  and  the  questions  in  issue  are: — ■ 
Is  Matilda  Sanderson  entitled  to  share  in  her  father’s  estate, 
and,  if  so,  is  the  defendant  accountable  to  her  because  of  his  having 
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acquired  the  assets  from  the  surviving  executor,  Wilham  Stewart, 
with  notice  of  her  unsatisfied  claim? 

For  the  defence  it  was  contended  that  the  testator  left  it  in 
the  discretion  of  his  executors  or  the  survivor  to  exclude  any  of  his 
daughters  from  sharing  in  the  estate,  and  that  such  discretion  had 
been  exercised  as  against  Matilda  Sanderson,  whereby  she  took 
nothing.  It  was  also  contended  that,  if  she  was  entitled,  the 
claim  was  barred  by  the  Statute  of  Limitations. 

The  intention  of  the  testator,  as  manifested  by  his  will,  admits, 
I think,  of  no  doubt,  and  it  may  be  summarised  as  follows: — 

Upon  the  youngest  of  his  children,  Margaret,  Matilda,  Janet, 
and  Hugh,  attaining  the  age  of  21  years,  his  estate  was  to  be  sold, 
and,  subject  to  certain  deductions,  the  residue  was  to  be  divided 
between  the  said  four  children,  Hugh  taking  four-tenths,  and 
Matilda,  Margaret,  and  Janet  each  two-tenths.  Then,  following 
these  gifts  to  the  four  children,  is  the  proviso  that  if,  “at  the  time 
of  the  distribution  of  such  residue  of  my  estate,’’  any  of  the 
testator’s  daughters  should  have  married,  the  executors  may 
reduce  such  daughter’s  share  if  they  should  be  of  opinion  that 
she  is  “then  in  comfortable  circumstances.”  In  other  words, 
to  each  of  the  said  daughters  there  is  an  absolute  gift  of  two- 
tenths,  reducible  by  the  executors  if,  having  regard  to  the  cir- 
cumstances existing  at  the  time  of  such  distribution,  they  should 
see  fit  so  to  reduce  the  same.  Matilda  having  died  before  the 
arrival  of  the  period  for  distribution,  it  became  impossible  for 
the  executors  to  exercise  the  discretion  given  to  them  by  the 
testator,  to  cut  down  her  gift. 

It  is  settled  law  that  where  the  testator  makes  an  absolute 
gift  to  a legatee,  and  grafts  upon  such  gift  a trust  which  fails, 
the  gift  remains  absolute:  Hancock  v.  Watson,  [1902]  A.  C.  14. 
Applying  this  principle  to  the  gift  of  two-tenths  to  Matilda 
Sanderson,  that  gift  became  absolute  upon  her  death. 

The  direction  in  the  will  requiring  the  whole  estate  to  be  sold 
within  one  year  of  the  youngest  daughter  attaining  her  majority 
is  peremptory  and  for  all  purposes,  and  therefore  operated  as  a 
conversion  of  the  realty  into  personalty  at  and  from  that  time 
{Doughty  v.  Bull  (1725),  2 P.  Wms.  320).  Thus  the  plaintiff’s 
cause  of  action  is  in  respect  of  personalty. 
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. Alatilda  Sanderson  was  not  paid  the  two-tenths  in  question 
or  any  part  thereof,  and  the  plaintiff  as  her  administratrix^  now 
seeks  to  recover  it  from  the  defendant,  upon  the  ground  that,  in 
fraud  of  the  plaintiff,  he  has  possessed  himself  of  all  the  assets  of 
the  estate. 

A person  who  knowingly  receives  and  deals  with  trust-property 
in  a manner  inconsistent  with  the  trust  is  personally  liable  for 
whatever  loss  accrues  to  the  trust  {Magnus  v.  Queensland  N ational 
Bank  (1888),  37  Ch.  D.  466,  471).  Matilda  had  died  many 
years  before  the  defendant  purchased  the  farm,  and  his  mother  and 
Stewart,  the  other  executor,  had  assured  him  that  under  the  powers 
contained  in  the  will  the  executors  had  extinguished  Matilda’s 
claim  on  the  estate.  In  good  faith  he  accepted  such  assurance. 
Nevertheless  the  claim  had  not  been  extinguished.  He  was 
aware  that  Matilda  had  been  given  a share,  and,  it  still 
subsisting,  he  was  not  entitled  to  accept  a transfer  to  himself, 
as  beneficiary,  of  what  w’^as  apparently  the  whole  estate,  thus  leav- 
ing nothing  in  the  executor’s  hands  wherewith  to  satisfy  Matilda’s 
share.  This  was  dealing  with  the  trust-property  in  a manner 
inconsistent  with  the  trust,  and  rendered  the  defendant  a construc- 
tive trustee  liable  to  account  for  the  assets  thus  come  into  his 
hands. 

During  the  argument  counsel  for  the  plaintiff  attached  impor- 
tance to  the  recital  in  the  deed  to  the  effect  that  the  defendant  had 
purchased  all  the  interests  of  the  legatees.  In  his  evidence  the 
defendant  explained  that  this  recital  was  not  intended  to  refer 
to  Matilda’s  share,  which  both  the  executors  and  himself  sup- 
posed to  have  ceased  to  exist.  The  executor  Stewart  knew  that 
the  defendant  had  not  in  fact  purchased  Matilda’s  share,  and 
therefore  was  not  misled  by  the  recital,  nor  was  any  one  pre- 
judiced by  it. 

The  defendant  pleads  the  Statute  of  Limitations.  The  plain- 
tiff’s is  a money  claim — a legacy — payable  out  of  land,  and 
under  the  Limitations  Act,  R.S.O.  1914,  ch.  75,  sec.  24,  the 
action  may  be  mg^intained  “within  ten  years  next  after  a present 
right  to  receive  the  same  accrued  to  some  person  capable  of 
giving  a discharge  for  or  release  of  the  same.”  As  it  was  not 
until  the  14th  July,  1919,  that  the  plaintiff  became  adminis- 
tratrix, the  claim  has  not  been  barred. 
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Air.  Lewis  also  contended  that,  as  against  a constructive 
trustee,  the  claim  was  barred  under  the  provisions  of  sec.  47 
of  the  Limitations  Act.  Section  47  is  in  Part  II.  of  the  Act, 
and  that  Part  does  not  apply  to  a constructive  trust,  but  only 
to  a trust  created  by  an  instrument  or  an  Act  of  the  Legislature 
(sec.  46).  He  also  claimed  rehef  under  sec.  37  of  the  Trustee  Act, 
being  ch.  121,  R.S.O.  1914.  That  section  does  not  prevent 
cestuis  que  trust  following  trust-assets  into  the  hands  of  a con- 
structive trustee. 

Mr.  Lewis  also  argued  that,  as  George  Sanderson,  the  husband 
of  Matilda  Sanderson,  was  entitled  to  a one-third  interest  in  his 
wife’s  personal  estate,  and  had  been  under  no  disability  to  main- 
tain an  action  in  respect  thereof,  so  much  of  the  plaintiff’s  claim 
as  applied  to  Sanderson’s  one-third  interest  was  barred  by  the 
Limitations  Act.  This  is  not  an  action  by  Sanderson,  but  by  his 
wife’s  administratrix.  He  derives  title  through  her.  Until  her 
appointment  no  one  was  entitled  to  bring  an  action  in  respect  of 
the  legacy,  or  any  part  of  it.  The  statute  did  not  begin  to  run 
as  against  any  of  the  beneficiaries  of  Matilda  Sanderson’s  estate 
until  the  apoointment  of  an  administratrix. 

For  these  reasons,  I am,  with  respect,  unable  to  agree  with 
the  view  of  the  learned  trial  Judge,  and  think  that  this  appeal 
should  be  allow;ed,  and  the  judgment  below  set  aside,  and  that 
judgment  should  be  entered  declaring  that  the  plaintiff,  as  ad- 
ministratrix of  Matilda  Sanderson,  is  entitled  to  a two-tenths 
part  of  the  testator’s  estate,  and  that  the  defendant  is  accountable 
to  her  in  respect  thereof  to  the  extent  of  the  value  of  a two-tenths 
part  of  the  said  estate  coming  to  his  hands. 

As  to  costs:  the  defendant  was  guilty  of  no  moral  wrong, 
but  was  led  into  the  unfortunate  position  of  constructive  trustee 
by  the  innocent  mistake  of  the  testator’s  executors  that  they  had 
extinguished  Matilda  Sanderson’s  claim.  Under  such  circum- 
stances, he  should  not  be  ordered  to  pay  the  plaintiff’s  costs  down 
to  judgment,  but  he  should  pay  the  costs  of  the  appeal. 

Sutherland  and  Masten,  JJ.,  agreed  with  AIulock,  C. J.Ex  . 


Riddell,  J.: — The  late  Hugh  Stewart  had  a family  of  three 
sons  and  six  daughters.  Some  of  these  had  been  married  and 
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received  their  “setting  out’^  from  the  father,  and,  for  that  or  some 
other  reason,  the  father  when,  on  the  5th  April,  1890,  he  caftie  to 
make  his  will,  made  provision  for  only  four  of  his  children,  his 
son  Hugh  and  his  three  daughters,  Margaret,  Matilda,  and 
Janet.  Apparently  these  four  were  at  home  with  their  parents  at 
the  tim.e  (whether  Margaret  was  or  not  is  not  made  quite  clear, 
but  the  question  is  immaterial  in  any  case) . The  will  is  set  out 
with  sufficient  particularity  in  the  reasons  for  judgment  of  Mr. 
Justice  Kelly. 

Margaret  seems  to  have  been  the  first  of  the  three  daughters 
to  leave  the  paternal  roof.  She  married  and  went  to  the  United 
States.  Matilda  left  home  in  1891,  and,  after  keeping  house  for 
about  a year  for  two  brotheis,  she  married  George  Sanderson  in 
December,  1892.  Her  father  sent  her,  by  her  brother  Hugh,  a 
“setting  out,”  a cow,  bedding,  and  furniture. 

In  August,  1893,  Hugh  Stewart  died  without  in  any  way 
changing  his  will,  and,  early  in  1894  letters  probate  were  granted 
to  the  widow  and  William  Stewart. 

The  plaintiff,  Tillie  Ankcorn,  is  the  daughter  of  Matilda  and 
her  husband,  George  Sanderson.  The  plaintiff  was  born  in  Nov- 
ember, 1893,  and  her  mother  died  next  month,  intestate. 

The  widow  of  Hugh  Stewart  continued  on  the  farm  until 
her  death  in  April,  1896,  a few  months  before  the  youngest 
child,  Janet,  came  of  age,  October,  1896.  Janet  was  about 
to  be  married,  and  Hugh  was  also  about  to  be  married, 
and  it  was  arranged  that  Hugh  should  pay  Janet  $1,500  as 
her  share  of  the  estate.  This  anfount  was  arrived  at  in  the 
presence  of  the  surviving  executor,  William  Stewart;  it  was 
also  arranged  that  Margaret  was  to  receive  SlOO,  and  this 
sum  was  paid  before  the  deed  now  to  be  mentioned  was  made. 
The  executor,  Hugh,  and  Janet  went  to  Woodstock  to  have  a 
deed  drawn  vesting  the  land  in  Hugh.  The  executor  told  the 
lawyer  that  Hugh  and  Janet  were  the  sole  surviving  heirs.  Hugh 
says  that  the  lawyer  told  him  that  the  executor  had  told  him 
(the  lawyer)  that  Matilda  had  got  her  portion  of  her  father’s 
estate,  and  “I  didn’t  try  to  correct  the  lawyer.”  In  the  result, 
a deed  was  drawn  up  and  executed  by  the  executor,  conveying 
the  land  to  Hugh,  on  the  18th  March,  1897.  This  contains  the 
recital:  “And  whereas  the  said  Hugh  Stewart,  the  grantee 
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aforesaid,  has  purchased  all  the  interests  of  the  other  legatees 
under  the  said  will  in  the  lands  hereinafter  described.” 

The  plaintiff,  on  the  death  of  her  mother  in  1893,  was  taken 
by  her  paternal  grandfather  into  his  home,  and  grew  up  there 
until  the  death  of  her  paternal  grandmother,  when  the  child  was 
about  eight;  then  she  returned  to  her  father  and  lived  with  him  for 
some  five  years,  when  she  left  to  care  for  herself.  On  attaining  her 
majority  in  1914,  she  obtained  a copy  of  her  grandfather  Stewart’s 
will  and  wrote  the  executor  William  Stewart  several  times,  but  re- 
ceived no  reply.  In  1916  she  consulted  a firm  of  solicitors  in 
Owen  Sound  (she  had  married  in  the  meantime),  and  they  wrote 
to  James  Stewart,  the  son  of  William  Stewart  (who  had  died  in 
December,  1917.)  James  answered,  giving  the  particulars  as  he 
understood  them. 

The  plaintiff  wrote  the  defendant,  her  uncle  Hugh  Stewart, 
on  the  31st  January,  1919,  a third  time,  asking  for  her  share, 
but  without  reply,  and  then  she  consulted  sohcitors  in  Chatham, 
took  out  letters  of  administration  to  her  mother’s  estate,  obtained 
an  assignment  of  her  father’s  claim,  and  on  the  24th  July,  1919, 
issued  a writ  against  her  uncle  Hugh,  which  is  the  beginning  of  the 
present  action.  She  sues  as  administratrix  of  her  mother’s 
estate,  and  claims  an  accounting  by  the  defendant  of  all  the  prop- 
erty he  received  from  the  executors  of  his  father’s  will,  an  order 
for  the  payment  to  her  of  one-fifth,  and  general  relief.  After  a 
trial  at  Chatham,  my  learned  brother  Kelly  dismissed  the  action, 
and  the  plaintfff  now  appeals. 

A perusal  of  the  will  makes  it  at  once  apparent  that  there  is 
an  express  direction  to  sell  the  estate  (exceptis  excipiendis) , and 
an  express  disposition,  after  ‘^all  lawful  allowance”  to  the  wife, 
of  two-tenths  to  each  daughter  named.  Some  doubt  was 
attempted  to  be  cast  upon  the  next  provision  to  be  considered;  but, 
reading  the  whole  will,  there  can  be  no  doubt  of  the  meaning  of 
the  words.  It  is  as  though  the  testator  said:  “Keep  the  property 
together  until  the  youngest  child  comes  of  age,  then  sell  it  with 
all  convenient  speed;”  make  “all  lawful  allowance”  for  my 
widow;  give  Hugh  his  four-tenths;  if  any  of  the  daughters  is 
still  unmarried,  give  her  her  two-tenths;  if  any  “have  got 
married”  “look  into  her  circumstances  and  if  you  think  that 
she  is  then  in  comfortable  circumstances  deduct  so  much  of 
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her  two-tenths  as  your  good  judgment  directs,  and  divide 
the  amount  so  saved  amongst  Hugh,  the  unmarried  daughters, 
if  any,  and  any  married  who  shall  not  be  in  such  comfortable 
circumstances.”  It  is  plain  that  the  time  of  exercising  the  dis- 
cretion is  fixed  to  be  '^on  the  majority  of  the  youngest  of  them 
surviving  or  so  soon  thereafter  as  possible,”  and  that  it  is  not  the 
previous  condition  of  the  daughters  but  their  condition  then 
which  is  to  be  considered.  It  might  well  be  that  a daughter  on 
being  married  would  be  well  and  comfortable,  but,  by  mis- 
fortune, fire,  sickness,  or  the  hke,  be  so  reduced  at  the  time  of 
distribution  as  not  to  be  in  comfortable  circumstances,  and  vice 
versa.  Moreover,  it  is  equally  plain  that  what  is  to  be  considered 
and  the  'only  thing  that  is  to  be  considered  by  the  executors  is 
the  existing  state  of  the  daughter,  not  the  amount  absolute  or 
relative  which  she  may  have  received  from  the  father  before  his 
death.  / 

Both  the  mother  and  her  co-executor  William  Stewart  seem 
to  have  considered  that  what  Matilda  received  from  her  father  on 
her  marriage  as  a ‘^setting  out”  evened  her  with  those  who  were 
not  mentioned  in  the  will,  and  therefore  she  was  to  be  excluded 
from  all  claims  on  the  estate. 

This  has  two  vices:  (1)  the  judgment  was  formed  before  the 

time  had  come  t6  form  it;  and  (2)  it  was  based  upon  wrong  premises. 

Before  the  time  had  come  for  making  an  estimate  of  the  cir- 
cumstances of  the  daughters,  Matilda  had  died.  The  death  of 
a child  or  children  before  the  time  of  distribution  had  been  con- 
templated by  the  testator;  the  time  for.  distribution  was  to  be  the 
‘‘majority  of  the  youngest  (of  the  four)  surviving,”  but  he  did  not 
see  fit  to  make  any  provision  for  the  reduction  of  the  share  of  any 
so  dying.  The  provision  for  considering  the  “comfortable  cir- 
cumstances” is  wholly  inapplicable,  in  the  present  age,  to  the 
case  of  one  who  has  passed  away  from  this  world,  and  the  con- 
dition upon  which  alone  the  share  of  Matilda  could  be  reduced 
did  not  exist.  Consequently,  by  the  well-established  rule,  the 
absolute  provision  must  prevail:  Hancock  v.  Watson,  [1902] 
A.C.  14,  especially  at  p.  22;  In  re  Curriers  Settlement,  [1910] 
1 Ch.  329;  In  re  ConnelVs  Settlement,  [1915]  1 Ch.  867,  and  like 
cases,  following  the  leading  case  of  Lassence  v.  Tierney,  1 Mac. 
& G.  551. 
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It  follows  that,  at  the  majority  of  Janet,  Matilda’s  personal 
representative,  had  there  been  such,  was  entitled  to  the  two- 
tenths^  of  the  estate.  By  granting  the  land  to  Hugh,  and  thereby 
placing  it  in  Hugh’s  power  to  convey  to  a bond  fide  purchaser 
without  notice  (as  he  did  in  1901),  the  executor  was  guilty  of  a 
breach  of  trust:  Hugh,  knowing  all  the  facts,  participated  in  that 
breach  of  trust,  and  came  into  possession  of  the  trust-property 
and  dealt  with  it  as  his  own. 

;;^Knowing  all  the  facts,  however  innocent  he  may  have  been 
of  fraudulent  intent,  Hugh  must  be  considered  as  holding  the  land 
upon  the  same  trusts  as  his  grantor:  Lewin  on  Trusts,  12th  ed., 
pp.  1073,  1100,  'Halsbury’s  Laws  of  England,  vol.  28,  pp. 
204  sqq.,  para.  407. 

When  he  sold  the  land  in  1901,  it  was  his  duty  to  pay  a proper 
share  to  the  personal  representative  of  the  deceased  Matilda, 
in  other  words,  to  pay  to  him  the  amount  indicated  in  the  will. 

It  must  be  considered  of  importance  to  determine  what  'the 
real  claim  against  the  defendant  is  in  order  to  determine  the  time 
at  which,  if  at  all,  the  claim  would  be  barred. 

The  claim  does  not  come  under  the  Limitations  Act,  R.S.O. 
1914,  ch.  75,  sec.  47,  which  excludes  an  action  to  recover  the  pro- 
ceeds of  trust-property,  but  rather  under  that  part  of  sec.  24(1) 
which  speaks  of  legacies  whether  charged  upon  land  or  not. 
There  the  time  begins  to  run  when  there  arises  ‘^a  present  right 
to  receive  the  same  ...  to  some  person  capable  of  giving  a dis- 
charge for  or  release  of  the  same.”  That  the  money  which  the 
four  children  named  in  the  will  were  to  receive  is  a specific  legacy 
appears  from  the  leading  case  of  Page  v.  Leapingwell  (1812), 
18  Ves.  463-^cf.  what  is  said  by  Chitty,  J.,  in  In  re  Tunno  (1890), 
45  Ch.  D.  66,  at  p.  69.  That  such  shares  are  governed  by  sec.  24 
of  the  Limitations  Act,  R.S.O.  1914,  ch.  75,  corresponding  in  this 
respect  to  the  (now  repealed)  statute  of  1833,  3 & 4 Wm.  IV.  ch.  27, 
sec.  40  (Imp.),  appears  from  Prior  v.  Hornihlow  (1836),  2 Y.  & C.  Ex. 
200;  Adams  v.  Barry  (1845),  2 Coll.  285,  293;  and  the  last-named 
case  shews  that  such  is  the  case  when  the  estate  has  got  into 
the  hands  of  some  one  other  than  the  executor.  The  limit  of 
time  then  is  ten  years  after  the  right  to  receive  the  legacy  accrued 
to  some  person  capable  of  giving  a discharge'.  By  the  Devolution 
of  Estates  Act,  R.S.O.  1914,  ch.  119,  sec.  3(1),  all  real  and  personal 
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property  of  the  deceased  vests  in  the  personal  representative,  and 
there  is  no  such  provision  for  divesting  personal  property  as  is  made 
for  divesting  real  property  under  secs.  13  sqq.  of  the  statute. 
Accordingly,  until  a personal  representative  of  Matilda  comes  into 
existence,  no  right  of  receiving  the  legacy  or  of  giving  a discharge 
exists  anywhere.  The  statute,  then,  begins  to  run  on  the  grant  of 
letters  of  administration.  The  same  result  would  follow  if  the 
Statute  of  James  were  the  governing  law:  Murray  v.  East  India 
Co.  (1821),  5 B.  & Aid.  204;  see  pp.  214  and  215,  per  Abbott,  C.  J. : 
“It  cannot  be  said,  that  a cause  of  action  exists,  unless  there  be 
also  a person  in  existence  capable  of  suing;”  cf.  Musurus  Bey  v. 
Gadban,  [1894]  2 Q.B.  352  (C.A.);  Meyappa  Chetty  v.  Supramanian 
Chetty,  [1916]  1 A.  C.  603,  at  p.  609. 

I think  there  is  nothing  in  the  Statute  of  Limitations  which 
bars  the  claim. 

The  claim  should  ybe  allowed  and  judgment  entered  for  the 
plaintiff.  If  the  parties  can  agree,  as  they  should,  the  amount 
should  be  stated  in  the  judgment;  if  not,  there  should  be  a 
reference.  In  any  case  the  plaintiff  should  have  her  costs  on  the 
Supreme  Court  scale,  of  action  and  appeal;  if  a reference  should 
be  necessary,  the  costs  of  the  reference  should  be  in  the  discretion 
of  the  Master,  and  judgment  should  be  entered  for  the  sum  so 
found  due,  with  costs  as  the  Master  may  direct. 

I am  glad  that  it  has  not  been  necessary  to  deal  with  this  case 
on  the  ground  of  fraud. 
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City  of  Saknia  v.  McMurphy. 


Assessment  and  Taxes — By-law  Imposing  Special  Assessment  on  Land-owners 
for  Part  of  Cost  of  Drainage  Work — Local  Improvement  Act — Powers  of 
Council — Absence  of  Petition — Work  not  Done  on  ‘initiative  Plan” — 
Sec.  8 (1)  (a)  and  (b) — Remedy  under  sec.  38  or  li-Jj. — Estoppel — Debentures 
— Rectification  of  Mistake. 

In  August,  1916,  the  plaintiffs’  council,  upon  the  petition  of  the  defendant 
and  others,  passed  by-law  No.  916,  authorising  the  construction  of  a concrete 
tile  drain  as  a local  improvement,  under  the  Local  Improvement  Act, 
R.S.O.  1914,  ch.  193.  This  by-law  provided  that  a specific  sum  per  foot 
should  be  specially  assessed  upon  the  lands  abutting  directly  on  the  work, 
to  raise  part  of  the  sum  required  to  pay  for  the  construction  of  the  drain, 
and  that  the  remainder  of  the  cost  should  be  borne  by  the  corporation, 
the  plaintiffs;  it  authorised  the  letting  of  a contract  for  the  construction 
of  the  work  and  the  levying  of  a special  assessment.  A contract  was  let, 
on  specifications  prepared  by  the  plaintiffs’  engineer,  and  the  work  was 
completed  by  the  end  of  1916.  The  contract-price  was  $16,170.85.  The 
specifications  did  not  call  for  filling  up  the  trench  to  the  top.  Early  in 
1917,  the  council  decided  to  fill  in  the  ditch,  and  called  for  tenders  for 
that  work;  the  tender  of  the  contractors  who  had  constructed  the  drain 
was  accepted  by  the  council,  oh  a motion  seconded  by  the  defendant, 
then  a councillor;  a second  contract  was  made,  and  the  work  was  done. 
The  cost  of  the  work  done  under  both  contracts  was  $27,863.88;  and  the 
council  in  February,  1918,  passed  a by-law.  No.  1000,  directing  that  the 
property-owners  should  pay  half  the  expense.  Assessments  were  made, 
and  confirmed  by  the  Court  of  Revision,  and  the  defendant,  one  of  the 
owners  of  lands  abutting  on  the  works,  was  notified,  but  did  not  appeal 
to  the  County  Court  Judge  under  sec.  39.  In  April,  1918,  another  by-law, 
No.  1022,  was  passed  authorising  the  borrowing  of  a sum  upon  debentures 
to  pay  for  the  construction  of  the  drain  as  a local  improvement,  and  directing 
a special  assessment  to  pay  the  corporation’s  share  and  the  land-owners’ 
share.  This  by-law  was  registered  and  debentures  were  issued.  The 
defendant  refused  to  pay  the  amount  assessed  against  him,  and  this  action 
was  brought  to  recover  the  amount: — 

Held,  that  the  work  done  under  the  second  contract  was  not  a local  improve- 
ment at  all,  and  by-law  No.  1022  was  invalid  as  against  the  land-owners. 

The  work  v^as  not  done  under  the  authority  of  the  Act;  the  lack  of  a petition 
(under  sec.  8 (1)  {a))  was  a fundamental  defect,  which  could  not  be  remedied 
under  sec.  38  or  44;  and  the  “initiative  plan”  of  sec.  8 (1)  (6)  was  admittedly 
not  followed. 

Sections  2 (/),  3 (1)  {d),  5,  8 (1),  9,  10,  12,  16,  22  (1),  and  30  et  seq.,  of  the 
Act,  considered. 

Petty  V.  Chilliwack  (1916),  30  D.L.R.  651,  distinguished. 

Mackay  v.  City  of  Toronto  (1918),  43  O.L.R.  17,  Fleming  v.  Town  of  Sandwich 
(1918),  44  O.L.R.  514,  and  Anderson  v.  Municipality  of  South  Vancouver 
(1911),  45  Can.  S.C.R.  425,  446,  followed.  _ 

The  defendant  was  not  estopped  by  his  action  in  the  council  nor  by  his  failure 
to  attack  the  assessment  or  move  to  quash  the  by-law. 

Per  Riddell,  J.  : — The  debt  on  the  debentures  still  existed;  it  was,  however, 
not  a debt  of  the  land-owners  but  of  the  city  corporation;  and  the  council 
had  the  power,  under  sec.  44,  to  rectify  the  mistake. 

Judgment  of  the  First  Division  Court  of  the  County  of  Lambton  reversed. 

An  appeal  by  the  defendant  from  the  judgment  of  His  Honour 
Judge  Taylor,  in  the  First  Division  Court  of  the  County  of 
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Lambton,  in  favour  of  the  plaintiffs,  the  Municipal  Corporation 
of  the  City  of  Sarnia,  in  an  action  to  recover  $17.48,  a portion  of 
the  taxes  alleged  to  be  due  by  the  defendant  for  the  year  1918, 
in  respect  of  a lot  fronting  on  Confederation  street  in  the  city. 

It  was  admitted  by  the  parties  that  the  sum  claimed  was  the 
amount  of  a special  rate  assessed  against  the  defendant  under  a 
local  improvement  by-law  (No.  1022),  passed  by  the  city  council 
on  the  29th  April,  1918, 

On  the  21st  August,  1916,  the  city  council  passed  a by-law 
(No.  916)  authorising  the  construction  of  a concrete  tile  drain  on 
the  south  side  of  Confederation  street  from  the  east  side  of  Chris- 
tina street  to  the  east  limit  of  the  city,  as  a local  improvement, 
under  the  provisions  of  the  Local  Improvement  Act,  R.S.O.  1914, 
ch.  193,  as  asked  by  a petition  of  certain  ratepayers,  of  whom  the 
defendant  was  one. 

Plans  and  specifications  were  prepared  by  the  city  engineer, 
and  tenders  were  asked  for  the  work.  On  the  11th  September, 

1916,  an  agreement  was  entered  into  between  the  plaintiffs  and 
the  B.  Blair  Company  Limited,  contractors,  for  the  construction 
of  a 36-inch  tile  drain  in  accordance  with  the  plans,  profile,  and 
specifications  of  the  engineer.  The  work  was  to  be  completed  on 
or  before  the  31st  December,  1916. 

At  this  time  and  previously,  a deep,  open  ditch  ran  along  the 
south  side  of  Confederation  street  from  the  easterly  limit  of  the 
city  to  the  St.  Clair  river. 

On  the  12th  January,  1917,  an  agreement  was  entered  into 
between  the  plaintiffs  and  the  Blair  company  whereby  the  com- 
pany agreed  to  fill  the  Confederation  street  drain  to  the  level  of 
the  lands  on  the  north  and  south  sides  of  the  ditch,  to  the 
satisfaction  of  the  city  engineer,  for  the  sum  of  $10,065. 

The  work  was  duly  completed,  and  on  the  26th  November, 

1917,  the  city  engineer  made  his  report  on  the  construction  of  the 
drain  as  petitioned  for.  The  report  set  out  that  the  total  cost  of 
the  drain  was  $27,683.88,  of  which  $13,931.94  should,  in  the 
engineer’s  opinion,  be  assessed  against  the  property  immediately 
fronting  upon  and  adjoining  the  drain,  and  the  balance,  $13,931.93, 
should  be  assessed  against  the  city  corporation,  to  be  paid  out  of 
general  funds.  A schedule,  setting  out  the  names  of  the  owners 
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of  property  fronting  on  the  drain  and  their  respective  lots  and 
frontages,  was  annexed  to  ‘the  report. 

On  the  25th  February,  1918,  the  city  council  passed  a by-law 
(No.  1000)  providing  that  50  per  cent,  of  the  cost  of  the  drain 
should  be  paid  by  the  city  corporation. 

On  the  29th  April,  1918,  by-law  No.  1022,  referred  to  above, 
was  passed,  under  the  provisions  of  sec.  40  of  the  Act,  authorising 
the  raising  of  $28,594.20  to  defray  the  cost  of  the  drain,  and 
imposing  rates  according  to  a special  assessment  roll.  This  by-law 
was  duly  registered. 

The  defendant  objected  to  the  rate  imposed  upon  him,  con- 
tending that  the  work  done  under  the  second  contract  was  unauth- 
orised. 

The  Judge  in  the  Division  Court  found  in  favour  of  the  plain- 
tiffs; and  the  defendant  appealed. 

February  9.  The  appeal  was  heard  by  Mulock,  C.J.  Ex., 
Clute,  Riddell,  Sutherland,  and  Hasten,  JJ. 

J.  M.  McEvoy,  for  the  appellant,  argued  that  the  work  provided 
for  and  done  under  the  first  Blair  contract  was  all  that  could  be 
legally  carried  out  under  by-law  number  916,  and  that  no  by-law 
was  passed  for  the  work  done  under  the  second  Blair  contract. 
No  debentures  could  therefore  be  legally  issued  for  this  work, 
and  by  issuing  them  the  whole  assessment  was  vitiated.  No  notice 
of  the  plaintiffs’  intention  to  undertake  or  proceed  with  the  work 
was  given  to  the  appellant,  as  required  by  the  Local  Improvement 
Act,  and  no  petition  for  the  work  was  presented  to  the  council  of 
the  plaintiff  corporation,  as  required  by  the  Act.  This  was  a 
fundamental  defect  which  could  not  be  remedied,  notwithstanding 
the  provisions  of  secs.  38  and  44:  Anderson  v.  Municipality  of 
South  Vancouver  (1911),  45  Can.  S.C.R.  425,  at  p.  Fleming 
V.  Town  of  Sandwich  (1918),  44  O.L.R.  514,  46  D.L.R.  613. 

J.  Cowan,  K.C.,  for  the  plaintiffs,  respondents,  relied  upon 
the  judgment  appealed  from,  and  contended  that  by-law  916 
provided  for  the  construction  of  the  drain  and  was  sufficient  to 
authorise  the  work  under  the  two  Blair  contracts  being  done. 
By-law  number  1022  was  properly  passed,  and  was  registered 
in  due  course.  As  to  the  effect  of  this,  counsel  referred  to  Bickford 
Y,  Chatham  (1886),  14  A.R.  32,  atp.  36,  (1889)  16  Can.  S.C.R.  235, 
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atpp.  263,  264,  and  265;  Re  McClelland  and  Village  of  Sutton  (1904), 
3 O.W.R.  278;  Village  of  Georgetown  v.  Stimson  (1892),  23  O.R.  33. 
The  provisions  of  secs.  38  and  44  rendered  by-law  number  1022 
valid  and  binding  despite  any  lack  of  petition  or  other  defect, 
as  no  application  was  made  to  quash  it:  Kemp  v.  City  of  Toronto 
(1915),  21  D.L.R.  833;  Pelly  v.  Chilliwack  (1916),  30  D.L.R.  651. 
Counsel  also  relied  upon  the  provisions  of  secs.  5,  9,  and  10,  and 
contended  that  the  appellant  was  estopped  from  complaining, 
as  he  was  a member  of  the  council  at  the  time  the  contract  was  let, 
and  had  seconded  the  resolution. 

McEvoy,  in  reply,  contended  that  no  estoppel  could  arise  from 
the  appellant’s  action  in  council. 

May  5.  Sutherland,  J.: — In  this  action  the  Municipal 
Corporation  of  the  City  of  Sarnia  obtained  a judgment  against 
the  defendant,  a ratepayer  therein,  for  the  sum  of  $17.48  and  cost^, 
in  an  action  in  the  First  Division  Court  of  the  County  of  Lambton. 
It  is  said  to  be  a test  case,  on  the  result  of  which  claims  against 
other  ratepayers  depend. 

The  trial  Judge  states  that,  pursuant  to  the  Division  Courts 
Act,  R.S.O.  1914,  ch.  63,  sec.  125  (c),  the  parties  filed  a written 
consent  before  trial  that  either  might  appeal  to  a Divisional  Court. 

The  action  arises  out  of  work  undertaken  by  the  muncipality 
under  the  authority  of  the  Local  Improvement  Act,  R.S.O.  1914, 
ch.  193.  Section  3(1)  (d)  provides  that  the  Construction  of  a 
sewer  is  one  of  the  works  that  may  be  undertaken  as  a local 
improvement,  and  the  interpretation  section,  2 (t),  states  that  the 
term  sewer”  shall  include  a drain.  The  initial  statutory  requisite 
before  a by-law  may  be  passed  for  undertaking  the  work,  if  it  is 
proposed  to  proceed  under  sec.  8(1),  as  was  the  case  here,  is  a 
petition  which  must  conform  to  sec.  12,  providing  that  the  petition 
shall  be  signed  by  at  least  two-thirds  in  number  of  the  owners 
representing  at  least  one-half  of  the  value  of  the  lots  liable  to 
special  assessment:  see  also  sec.  16. 

A valid  petition,  bearing  date  the  10th  July,  1916,  was  signed 
by  the  defendant  and  other  owners,  and  presented  to  the  council, 
embodying  the  following  statement  and  request: — 

^‘That  it  is  expedient  to  construct  a concrete  tile  drain  upon 
Confederation  street  from  the  east  side  of  Christina  street  to  the 
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east  limit  of  the  City  of  Sarnia,  and  that  such  work  be  constructed 
as  a local  improvement  under  the  Local  Improvement  Act/’ 

The  council  has  authority,  by  sec.  22(1),  by  a vote  of  three- 
fourths  of  all  the  members,  to  ‘‘provide  that  a certain  sum  per  foot 
frontage  shall  be  specially  assessed  upon  the  land  abutting  directly 
on  the  work  and  that  the  remainder  of  the  cost  of  such  sewer 
shall  be  borne  by  the  corporation.” 

The  proposed  work  was  to  take  the  place  of  a tile  drain  already 
in  existence.  On  the  14th  June,  1916,  the  engineer  of  the  corpora- 
tion had  made  a written  report  to  the  council,  in  which  he  stated 
that  he  had  “made  an  examination  and  survey  of  the  4th  hne  or 
Confederation  street  drain,  with  a view  to  its  improvement;” 
that  the  drain  was  “badly  in  need  of  improvement;”  that  he  would 
recommend  . . . “that  the  tile  at  present  in  use  from 

Christina  to  Queen  street  be  removed  and  that  36"  tile  be  employed 
throughout  the  whole  work,”  etc.  In  the  report  he  gives  an 
estimate  of  the  cost  of  the  work  as  follows : — 

“From  Christina  street  to  Queen  street,  removal  of 
tile  and  replacing  same  with  36"  tile  525'  at  $3.00  $1,575.00 


“From  Queen  street  to  the  eastern  boundary  of  city, 

. 4,940'  of  36"  tile  at  $2.00 9,880 .00 

“Filling  from  Queen  street  to  eastern  boundary  of 

city,  10,063  yards  at  50  cents 5,031 .50 

“Engineering,  superintending,  etc 250.00 


$16,736.50” 

With  this  report  specifications  were  submitted,  from  which  I 
quote  as  follows: — • 

‘‘Description.  The  work  to  be  performed  under  these  specifica- 
tions consists  in  the  deepening  of  the  4th  line  or  Confederation 
street  drain  as  shewn  on  the  plan  and  profile  accompanying  these 
specifications,  removal  of  old  tile  and  placing  tile  as  herein  specified 
and  covering  over  with  excavated  earth  taken  from  the  drain  and 
filling  to  18 " . . .” 

“Should  the  earth  excavated  from  the  drain  be  insufficient  to 
fill  the  drain  to  18"  over  tile  when  laid,  the  contractor  shall  be 
required  to  furnish  the  necessary  filling  and  properly  fill  the  drain 
to  the  required  level.” 
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On  the  18th  July,  at  the  request  of  the  Chairman  of  the  Board, 
the  engineer  submitted  an  estimate  of  the  cost  of  constructing  a 
3-foot  tile  for  the  said  drain,  similar  to  the  estimate  already 
mentioned,  vdth  the  exception  that  the  last  item,  namely,  $250, 
is  reduced  to  $150,  making  the  total  estimated  cost  $16,636.50, 
instead  of  $16,736.50.  This  estimate  contained  the  following 
additional  statement: — 

‘‘The  lands  abutting  and  facing  directly  on  the  work  should 
pay  50%  or  $8,318.25  towards  the  cost  of  the  work,  and  the 
corporation  should  pay  50%  or  $8,318.25.  The  special  assessment 
levied  to  raise  the  cost  of  the  work  should  be  made  payable  in 
twenty  instalments.” 

The  old  drain,  which  the  new  and  improved  drain  was  to 
replace,  lay  along  the  bottom  of  a deep  ditch,  which,  on  the  com- 
pletion of  the  proposed  work  and  on  the  covering  of  18  inches 
being  put  upon  the  new  3-foot  tile,  would  still  leave  the  open 
ditch  largely  as  it  was  before,  that  is  to  say,  with  a considerable 
space  unfilled  from  the  top  of  the  work  thus  to  be  done  to  the  top 
of  the  banks  of  the  ditch. 

The  council  passed  its  by-law  No.  916  on  the  21st  August,  1916, 
“to  authorise  the  construction  of  a concrete  tile  drain  on  Con- 
federation street  from  the  east  side  of  Christina  street  to  the  east 
limit  of  the  City  of  Sarnia,  as  a local  improvement  under  the 
provisions  of  the  Local  Improvement  Act.”  It  recites:  “And 
whereas  it  is  equitable  and  desirable  that  the  city  should  bear  a 
considerable  share  of  the  cost  thereof;”  and  it  enacts:  “(2)  That 
the  sum  of  doUars  and  seventy  eight  and  four-fifths  cents 
per  foot  be  specially  assessed  upon  the  land  abutting  directly 
on  the  work,  to  raise  part  of  the  sum  required  to  pay  for  the  con- 
struction of  the  said  drain,  and  that  the  remainder  of  the  cost  of 
such  concrete  tile  drain  shall  be  borne  by  the  Corporation  of  the 
City  of  Sarnia  at  large.” 

It  authorises  a contract  to  be  let  for  the  construction  of  the 
work  and  “for  the  levying  of  a special  assessment  to  be  paid  in 
twenty  annual  instalments.”  It  provides  that  the  by-law  “shall 
come  into  force  immediately  from  and  after  the  passing  thereof 
by  a vote  of  three-fourths  of  all  of  the  members  of  the  Municipal 
Council  of  the  City  of  Sarnia.”  It  was  duly  adopted. 
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Tenders  were  invited  for  the  construction  of  the  work,  and  that 
put  in  by  the  B.  Blair  Company  Limited  was  accepted.  In  it  the 
said  firm  offered  to  perform  the  work  and  furnish  all  material  and 
labour,  and  complete  it  in  accordance  with  the  plan  and  specifica- 
tions, etc.,  prepared  by  the  engineer,  and  to  conform  to  all  con- 
ditions appended  thereto,  at  and  for  the  prices  given  below,  viz. : — 
Description  of  work.  Price  per  unit.  Total. 

1.  For  removal  and  replacing  36"  tile 

from  Christina  to  Queen  street,  525  S3. 85  per 

feet lin.  foot  $2,021 .25 

2.  From  Queen  street  to  eastern  limit  $2.84  per 

36"  tile,  4,940  feet  with  18"  covering.  . lin.  foot  14,029.60 

3.  Receiving-basins  with  8-inch  vitrified 
pipe 

4.  Man-holes  as  per  specifications  (three)  $40.00  120.00 


$16,170.85 

A contract  was  entered  into  between  the  corporation  and  the 
contractors,  bearing  date  the  11th  September,  1916,  in  which  the 
latter  agreed  to  construct  the  work  in  strict  accordance  with  the 
plan,  profile,  and  specification  and  tender  respectively,  which 
were  incorporated  and  made  to  form  part  of  the  contract,  and  that 
they  would  do  all  the  excavation  and  filling-in  required  to  be  done 
by  the  said  specification  and  form  of  tender,  etc.;  that  the  work 
should  be  commenced  at  once  and  prosecuted  vigorously  and  be 
completed  on  or  before  the  31st  December,  1916. 

‘‘That  the  corporation,  in  consideration  of  the  construction  of 
the  said  work  by  the  contractor,  covenants  and  agrees  to  pay  to 
the  contractor  the  sum  of  sixteen  thousand  one  hundred  and 
seventy  dollars  and  eighty-five  cents.  . . 

The  work  under  the  said  contract  was  proceeded  with  and 
completed. 

The  minutes  of  the  meeting  of  the  council  held  on  the  8th 
January,  1917,  contains  the  following  record:— 

“Mr.  McArthur  said  that  the  Board  of  Works  were  exceedingly 
anxious  to  complete  the  filling-in  of  the  Confederation  street  ditchj 
the  present  contract  only  required  an  18-inch  covering  for  the  tile, 
and  the  committee  had  since  asked  for  tenders  for  filling  the  ditch 
up  to  the  level  of  the  ground.  The  tender  of  B.  Blair  & Co,  at 
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$10,065  was  very  much  the  lowest  tender,  owing  to  the  company 
having  secured  lots  in  the  neighbourhood  from  which  they  could 
obtain  the  material,  and  also  having  on  the  ground  the  necessary 
plant  for  moving  the  material  cheaply.’’ 

It  is  to  be  noticed  that  the  reference  is  to  the  filling-in  of'  the 
Confederation  street  ditch,  not  drain,  the  word  consistently  used 
theretofore. 

A second  contract  bearing  date  the  12th  January,  1917,  was 
entered  into  between  the  corporation  and  the  Blair  company, 
under  which  the  latter  agreed  to  “fill  in  the  Confederation  street 
ditch,”  etc.,  and  that  there  should  be  “sufficient  earth  deposited 
therein  so  that  the  grade  line  of  the  top  when  completed  and  earth 
settled”  should  “correspond  to  the  average  level  of  the  lands  on 
the  north  and  south  sides  of  said  ditch,”  and  that  they  should 
“procure  all  earth”  and  ‘^have  the  entire  work  completed  on  or 
before  the  1st  day  of  May,  A.D.  1917.” 

The  contract-price  therefor  was  $10,065.  In  the  report 
and  estimate  of  the  engineer  dated  the  4th  June,  1916,  the 
filling-in  is  estimated  to  cost  $5,031.50;  the  same  figure  appears  in 
his  estimate  of  the  18th  July.  In  the  tender  of  the  contractors 
under  the  first  contract,  the  figures  appear  to  be  combined  in  a 
different  way,  but  the  total  estimate  was  approximately  the 
same. 

In  the  contract  of  the  11th  September,  1916,  the  consideration 
for  the  work  is  put  at  the  lump  sum  of  $16,170.85.  It  is  never- 
theless contended  that  the  additional  filling-in  provided  to  be 
done  under  the  contract  of  the  12th  January,  1917,  should  be 
regarded  as  part  of  the  work  undertaken  in  pursuance  of  the 
original  petition  and  covered  by  by-law  No.  916,  the  tender  and 
specification,  that  is  to  say,  that  the  first  agreement  of  September, 
1916,  only  provided  for  part  of  the  work,  and  the  second  was  supple- 
mental thereto,  and  was  not  for  new  and  additional  work. 

I think  it  quite  impossible  so  to  regard  it.  The  petition  does 
not  ask  for  or  contemplate  a filling-in  to  the  top  of  the  ditch. 
Neither  the  report,  estimate,  or  specification  of  the  engineer 
seems  to  suggest  or  imply  this.  They  plainly  refer  to  the  replacing 
of  an  old  tile  drain  by  a new  one,  with  a covering  of  18  inches  of 
earth.  It  appears  to  me  to  be  perfectly  clear  that  the  work 
intended  to  be  done  and  done  under  the  contract  of  the  12th 
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January,  1917,  formed  no  part  of  the  work  initiated  by  the  petition. 
It  was  not,  therefore,  done  as  a local  improvement  under  the 
procedure  provided  for  by  sec.  8 (1)  (a)  of  the  Local  Improvement 
Act. 

On  the  26th  November,  1917,  the  city  engineer  had  made  a 
report  on  the  construction  of  the  drain,  in  which  it  was  set  out 
that  the  total  cost  thereof,  according  to  plan,  profile,  and  specifica- 
tion, was  $27,863.88,  o which  amount  $13,931.94  should,  in  his 
opinion,  be  assessed  “against  the  property  immediately  fronting 
and  adjoining’’  the  drain,  and  the  balance,  $13,931.94,  should  be 
assessed  against  the  city  as  its  proportion  of  the  work  to  be  done. 
Paragraphs  2 and  3 are  as  follows: — ■ 

2.  The  amount  of  the  total  cost  of  the  aforesaid  work  is  made 


up  as  follows: — 

Totals.  525'  Christina  to  Queen  at  $3.85 $ 2,021.25 

5,281  Queen  to  easterly  limit  at  $2.84 ....  14,998.04 

3 man-holes  at  $40.00 120.00 

Extras  for  retaining  wall  and  private  con.  164.09 

Total  second  contract  for  filhng  in  drain.  . 10,065.00 
Engineering 495 .00 


$27,863.88. 

3.  The  assessable  frontage  on  the  north  side  of  Confederation 
street  is  5,159  feet  and  on  the  south  side  is  5,148  feet,  and  annexed 
to  this  report  is  a schedule  shewing  the  respective  owners  of  the 
said  frontages  and  the  respective  property-owners  for  whom  the 
work  was  done. 

The  report  had  annexed  to  it  a schedule  of  the  names  of  the 
owners  of  the  land  abutting  on  the  drain  and  their  respective 
frontages. 

On  the  25th  February,  1918,  the  council,  by  a three-fourths 
vote  of  the  members,  passed  by-law  No.  1000.  It  provides  ^^that 
fifty  per  cent,  of  the  cost  of  the  . . . drain  ...  be 
. assumed  and  ...  . paid  by  the  Corporation  of 
the,  City  of  Sarnia  at  large,”  etc. 

A Court  of  Revision  followed,  and  the  defendant  herein  received 
notice  of  his  proposed  assessment  along  with  the  others  concerned. 
The  assessment  roll  was  revised  and  confirmed.  The  defendant 
did  not  appeal  therefrom,  under  sec.  39. 
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The  council,  upon  completion  of  the  second  contract,  passed 
a by-law.  No.  1022,  on  the  29th  April,  1918,  for  the  purpose  of 
borrowing  the  sum  of  $29,265  upon  debentures  to  pay  for  the 
construction  as  local  improvements  of  the  following  drains,  viz., 
one  on  Confederation  street  and  another  on  Exmouth  street. 
The  by-law  recites  that,  pursuant  to  construction  by-law  No. 
916,  the  said  drain  on  Confederation  street  had  been  constructed; 
that  the  cost  of  the  work  on  Confederation  street  was  $28,594.20, 
of  which  $14,297.10  is  the  corporation’s  proportion  and  the  same 
amount  the  owners’  proportion.  It  provides  that  “ior  the  pay- 
ment of  the  owners’  proportion  of  the  respective  cost  of  said 
respective  works  and  interest  thereon  the  respective  special 
assessment  rolls  are  hereby  imposed  upon  the  lands  liable  therefor, 
as  therein  set  forth,  which  said  special  assessment,  with  sums 
sufficient  to  cover  interest  thereon  at  the  rate  aforesaid,  shall  be 
payable  in  twenty  ep[ual  annual  instalments  of  $1,327.99  each, 
and  for  that  purpose  the  special  rate  per  foot  frontage  set  forth 
in  the  schedule  thereto  attached  are  hereby  imposed  upon  the 
lots  entered  on  said  special  assessment  rolls  according  to  the 
assessed  frontage  thereof,  over  and  above  all  other  rates  and  taxes , 
and  the  said  special  rates  shall  be  collected  annually  by  the  collector 
of  taxes,”  etc.  This  by-law  was  duly  registered,  and  no  motion 
to  quash  was  made. 

The  trial  Judge  came  to  the  conclusion  that  by-law  No.  916 
was  sufficient  to  authorise  the  work  being  done.  He  also  refers 
to  the  fact  that  no  report  was  made  by  the  engineer  until  the  work 
had  been  completed,  and  that  the  report  shewed  ^That  the  work 
done  was  pursuant  to  the  petition.” 

I am  unable  to  see  that  by-law  No.  916  gave  any  warrant  or 
authority  to  specially  assess  the  land  abutting  directly  upon  the 
work  of  the  Confederation  street  drain  beyond  the  78|  cents 
per  foot  therein  authorised  to  be  assessed  thereon  to  raise  that 
part  of  the  sum  required  to  be  paid  by  the  owners.  That  by-law 
authorises  and  provides  “that  the  remainder  of  the  cost  of  such  tile 
drain  shall  be  borne  by  the  corporation.”  The  assessable  frontage 
on  each  side  of  the  drain  was  10,307  feet  in  all.  , If  this  were  mul- 
tiplied by  78 1 cents  per  foot,  it  would  fix  the  total  amount  to 
be  paid  by  the  owners  at  a sum  slightly  less  than  $8,318.25,  the 
amount  mentioned  in  the  engineer’s  estimate  of  the  18th  July, 
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already  referred  to.  While  that  estimate  also  indicated  that  the 
corporation  and  the  owners  should  each  pay  a hke  sum,  that  each 
would  pay  half,  it  was  the  one-half  of  a total  estimate  of  $16,636.50. 
The  petition,  estimate,  and  specification  would  not  warrant  the 
by-law  in  going  further  than  that,  and  the  work  to  be  done  at 
that  cost  was  and  could  be  only  the  3-foot  drain  and  the  covering 
thereon  to  18  inches  according  to  the  plain  construction  of  sec.  2 
of  the  said  by-law.  The  78f  cents  per  foot  to  be  specially 
assessed  upon  the  abutting  lands  of  the  owners  was  the  provision 
for  raising  that  part  of  the  money  required  to  be  paid  by  them  for 
the  construction  of  the  drain,  and  the  remainder  of  the  cost  thereof 
was  to  be  borne  by  the  corporation  at  large.  In  that  view  also, 
the  work  done  under  the  second  contract  is  properly  chargeable 
against  the  corporation  at  large,  and  not,  as  attempted  to  be  done 
to  the  extent  of  the  one-half  thereof  by  by-law  No.  1022,  by  special 
assessment  against  the  owners. 

I am,  therefore,  of  opinion  that  by-law  1022,  assuming  as  it 
does  to  assess  the  owners  for  the  half  of  the  cost  of  the  work  done 
under  the  second  contract,  is  without  legal  warrant  or  authority 
and  is  void.  That  work  was  not  done  under  the  authority  of 
the  Local  Improvement  Act  at  all.  The  lack  of  a petition  is  a 
fundamental  defeat,  which  cannot  be  remedied  despite  the  scope 
of  secs.  38  and  44:  Mackay  v.  City  of  Toronto  (1918),  43  O.L.R. 
17;  Fleming  v.  Town  of  Sandwich,  44  O.L.R.  514,  46  D.L.R.  613; 
Anderson  v.  Municipality  of  South  Vancouver,  45  Can.  S.C.R. 
425,  at  pp.  446-461. 

I do  not  think  that  the  fact  that  the  defendant  was  a member 
of  the  council  at  the  times  referred  to,  or  any  failure  on  his  part  in 
attacking  the  assessment  or  moving  to  quash  the  by-law,  can  be 
deemed  to  amount  to  an  estoppel.  The  debentures  issued  upon 
the  presumed  validity  of  the  by-law  and  said  to  have  been  sold 
and  disposed  of  may  be  validated  under  sec.  44  of  the  Act,  in  so 
far  as  hability  or  obligation  incurred  by  the  corporation  to  pur- 
chasers is  concerned. 

It  was  suggested  by  counsel  for  the  respondents  that  he  could 
invoke  the  aid  of  secs.  5,  9,  and  10,  or  one  of  them,  in  support  of 
the  judgment.  Upon  the  facts  it  is  plain  that  the  work  that  was 
done  under  the  second  contract,  and  which  is  in  question  herein. 
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was  not  done  under  the  authority  of  any  of  these  sections,  and  they 
cannot  be  made  to  apply. 

The  appeal  should  be  allowed  and  the  judgment  set  aside  with 
costs  here  and  below. 

Mulock,  C.J.Ex.,  and  Clute,  J.,  agreed  with  Sutherland,  J.  Sutherland,  j. 

Riddell,  J.: — ^In  and  before  1916, a deep,  open  drain  ran  along 
the  south  side  of  Confederation  street,  in  the  'city  of  Sarnia,  to 
the  river,  being  a continuation  westward  of  a ditch  in  the  township 
of  Sarnia,  known  as  the  4th  hne  ditch. 

On  the  10th  July,  1916,  the  defendant  and  others  petitioned 
the  council  of  the  city  for  a concrete  tile  drain  to  be  constructed  as 
a local  improvement,  under  the  Local  Improvement  Act,  from  the 
east  side  of  Christina  street  to  the  eastern  limit  of  the  city  on 
the  south  side  of  Confederation  street — it  is  common  ground  that 
this  was  to  be  in  the  same  position  as  the  existing  open  drain. 

This  petition  followed  a report  made  to  the  council,  upon  their 
instructions,  by  the  engineer,  who  estimated  the  cost  of  the 
proposed  work  at  $16,736.50.  The  engineer  made  a new  report, 
on  the  18th  July,  1916,  estimating  the  work  at  $16,636.50  (reducing 
the  engineering,  etc.,  charges  by  $100):  he  recommended  that  the 
land-owners  ‘‘should  pay  50  per  cent,  or  $8,318.25  towards  the  , 
cost  of  the  work,  and  the  corporation  should  pay  50%  or  $8,318.25.” 

By-law  No.  916  was  accordingly  passed  on  the  21st  August, 

1916,  for  the  construction  of  the  work — this  contained  a clause  as 
follows : — 

“2.  That  the  sum  of  dollars  and  seventy-eight  and 

four-fifths  cents  per  foot  be  specially  assessed  upon  the  land 
abutting  directly  on  the  work,  to  raise  part  of  the  sum  required 
to  pay  for  the  construction  of  the  said  drain,  and  that  the  remainder 
of  the  cost  of  such  concrete  tile  drain  shall  be  borne  by  the  Cor- 
poration of  the  City  of  Sarnia  at  large.” 

The  council  probably  intended  to  charge  one-half  of  the  esti- 
mated cost  of  the  work  to  the  land-owners  and  to  pay  the  balance 
out  of  the  city  funds:  but  this  was  not  the  provision  in  the  by-law 
— the  council  saw  fit  to  assess  the  land-owners  with  a specific 
sum,  and  to  take  the  chance  of  the  work  proving  less  costly  than 
the  estimate,  or  more  so.  That  they  had  the  right  to  do  so  is 
undoubted. 
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• A contract  was  let,  on  specifications  prepared  by  the  engineer, 
and  the  work  was  completed  by  the  end  of  the  year. 

The  specifications,  however,  did  not  call  for  filhng  up  the  trench 
to  the  top:  the  ditch  was  left  open  as  before,  but  not  to  the  same 
depth  as  before. 

Early  in  the  year  1917,  the  council  decided  to  fill  in  the  ditch, 
and  called  for  tenders,  when  the  tender  of  the  Blair  company  was 
accepted,  on  a motion  seconded  by  the  defendant,  who  was  a 
member  of  the  council  for  1917.  The  work  was  completed  at  a 
cost  of  $27,863.88;  and  the  council  of  1918  passed  a by-law.  No. 
1000,  directing  that  the  property-owners  should  bear  hah  the 
expense. 

Assessments  were  made  accordingly,  a Court  of  Revision 
convened,  and  the  regular  procedure  taken.  On  the  29th  April, 
1918,  by-law  No.  1022  was  passed  for  a special  assessment  to 
pay  the  city’s  share,  and  also  the  land-owners’  share.  The  by-law 
was  registered  and  debentures  issued,  and  no  appeal  has  been 
taken  under  sec.  39  to  the  County  Court  Judge. 

The  defendant  refused  to  pay  the  amount  assessed  against 
him,  the  city  sued,  and  the  Judge  in  an  action  in  the  First 
Division  Court  of  the  County  of  Lambton  held  the  city  entitled 
to  recover;  the  defendant  now  appeals. 

Were  it  not  for  the  proceedings  subsequent  to  the  filhng-in  of 
the  ditch,  I should  have  thought  the  question  scarcely  arguable. 

By  sec.  8(1)  (a)  of  the  Local  Improvement  Act,  the  council 
is  authorised  to  pass  a by-law  for  such  a work  as  that  originally 
contemplated,  on  petition;  and  the  by-law  No.  916  was  thus 
passed.  Section  22  enables  the  council  to  provide  that  ‘‘a  certain 
sum  per  foot  frontage  shall  be  specially  assessed  upon  the  land 
abutting  directly  on  the  work  and  that  the  remainder  of  the  cost 
. . •.  shall  be  borne  by  the  corporation;”  and  that  was  done. 

When  the  council  determined  to  fill  in  the  ditch,  further  proceed- 
ings required  to  be  taken — the  first  petition  was  functus,  exhausted, 
dead,  and  if  the  new  work  was  to  be  a “local  improvement”  the 
provisions  of  the  statute  must  be  followed.  There  is  and  can  be 
no  pretence  that  the  case  comes  within  sec.  5,  9,  or  10  of  the  Act 
— there  was  no  petition  under  sec.  8(1)  (a),  and  the  only  other 
way  to  make  this  a local  improvement  was  to  follow  the  “initia- 
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tive  plan’’  of  sec.  8(1)  (b).  Admittedly  this  plan  was  not  followed, 
and  consequently  the  work  was  not  a ‘Tocal  improvement”  at 

all. 

The  case  in  this  Court,  Fleming  v.  Town  of  Sandwich^  44  O.L.R. 
514,  and  the  cases  cited  on  p.  521  of  that  report,  shew  the  strict- 
ness with  which  the  Court  requires  the  statutory  provisions  to  be 
comphed  with. 

In  my  opinion,  there  was  no  authority  in  the  city  to  pass  by-law 
No.  1000:  and  the  same  was  invahd  and  void  ah  initio  as  against 
the  land-owners. 

The  provisions  of  the  Local  Improvement  Act,  R.S.O.  1914, 
ch.  193,  under  the  caption  ‘^Procedure  for  making  Special  Assess- 
ment,” secs.  30  et  seq.,  are  explicit  in  case  of  a work  part  of  whose 
cost  is  to  be  paid  by  the  owners,  and  have  no  reference  to  a work 
all  of  whose  cost  falls  on  the  municipality:  and  I cannot  see  how 
any  of  the  proceedings  can  affect  the  defendant^ — they  were  wholly 
based  upon  the  hypothesis  that  the  council  had  the  legal  power  to 
compel  the  land-owners  to  pay  part  of  the  cost  of  the  filling-in. 

Nor  is  this  the  case  of  a mere  defect,  error  or  omission’^ 
under  sec.  38 — such  cases  as  Felly  v.  Chilliwack,  30  D.L.R;  651, 
do  not  apply,  but  rather  such  cases  as  Anderson  v.  South  Van- 
couver, 45  Can.  S.C.R.  425  (see  per  Duff,  J.,  at  p.  446)  are  more 
in  point.  I am  unable  to  see  that  an  act  by  councillors  regularly 
met  which  is  beyond  their  powers  can  have  any  more  effect  than 
an  act  admittedly  within  their  powers  but  done  when  the  coun- 
cillors had  not  the  power  to  act. 

No  doubt  the  debt  on  the  debentures  still  exists;  it  is  not,  how- 
ever, a debt  of  the  land-owners  but  of  the  city  corporation;  and 
the  city  council  has  the  power,  under  sec.  44,  to  rectify  the 
mistake. 

There  is  no  estoppel. 

I would  allow  the  appeal,  with  costs  here  and  below. 

Hasten,  J.,  agreed  in  the  result  and  with  the  reasoning  of 
both  Riddell,  J.,  and  Sutherland,  J. 
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[ORDE,  J.] 

Bird  v.  New  York  Life  Insurance  Co. 

Insurance  (Life) — Default  in  Payment  of  Premium— Lapse  of  Policy — Rein- 
statement upon  Written  Application  and  Payment  of  Arrears — Untrue 
Answers  to  Questions  in  Application — Findings  of  Jury — Absence  of  Fraud 
— Answers  Written  by  Agent  of  Company — Provision  for  Reinstatement 
Contained  in  Policy — Condition — Fulfilment — Insurance  Act  of  Canada^ 
1910,  secs.  84,  85,  95  (d),  (j) — Authority  of  Agent — Whether  Agent  of 
Insured — Reopening  of  Question  whether  Evidence  upon  which  Reinstate- 
ment Granted  Satisfactory. 

A policy  of  insurance  issued  by  the  defend  ants  on  the  life  of  B.,  in  favour  of  his 
wife,  the  plaintiff,  as  beneficiary,  having  lapsed  by  reason  of  the  non-payment 
of  the  half-yearly  premium  due  in  February,  1918,  L.,  the  defendants’ 
agent,  called  upon  B.  and  the  plaintiff  in  April,  1918,  and  received  payment 
of  the  overdue  premium,  and  at  the  same  time  obtained  from  B.  an  appli- 
cation for  the  reinstatement  of  the  polic}^  The  application  was  approved 
by  the  defendants  and  the  policy  reinstated.  The  premiums  were  duly 
paid  thereafter,  and  on  the  10th  February,  1919,  B.  died.  The  defendants 
refused  to  pay,  alleging  that  in  the  application  signed  by  B.  three  questions 
were  answered  falsely,  namely:  “A  What  illnesses,  if  any,  have  you  had 
since  the  date  of  the  above  policy?  A.  None.”  “6.  What  physicians 
have  treated  you  or  have  you  consulted  since  tne  date  of  the  above  policy? 
A.  No.”  ‘7.  Are  you  now  in  sound  health?  A.  Yes.”  It  appeared  that  B. 
had  been  and  was  at  the  time  of  the  application  being  treated  by  a physician 
for  the  disease  from  which  he  died;  that  he  disclosed  the  facts  to  L. ; but 
that  L.  wrote  the  answers  to  the  question  in  the  application  form,  and  B. 
signed  it  without  reading  it.  In  an  action  upon  the  policy,  the  jury  found 
that  the  answers  to  questions  4 and  7 were  not  in  fact  untrue  and  were  not 
material,  but  that  the  answer  to  question  6 was  untrue  and  was  material, 
and  that  all  three  answers  were  acted  upon  by  the  defendants.  They  also 
found  that  B.  disclosed  to  L.  all  the  information  necessary  to  enable  L.  to 
write  truthful  answers;  that  L.  obtained  from  B.  full  knowledge  of  all 
material  facts  for  the  purpose  of  the  reinstatement  application  before  B. 
signed  it;  that  B.  did  not  make  to  L.  any  statement  which  he  (B.)  knew  to 
be  false;  that  B.  was  not  guilty  of  any  fraud;  that  B.  was  induced  by  the 
statements  or  representations  of  L.  to  sign  the  application  in  the  form  in 
which  he  did  sign  it;  that  he  so  signed  it  without  knowing  or  understanding 
its  full  meaning  and  effect;  and  that  his  failure  to  know  and  understand 
was  due  to  the  statements  and  representations  of  L. : — 

Held,  that  the  application  for  reinstatement  and  its  acceptance  by  the  defend- 
ants did  not  constitute  a new  contract  or  policy  of  insurance. 

Sections  84  and  95  (d)  and  (j)  of  the  Insurance  Act  of  Canada,  1910,  9 & 10 
Edw.  VII.  ch.  32,  considered. 

The  provision  in  the  policy  for  reinstatement  was  in  reality  a condition,  to 
the  effect  that  written  application  should  be  made*  by  the  insured;  that 
evidence  of  insurability  satisfactory  to  the  company  should  be  presented; 
and  that  any  loan  interest  due  and  all  arrears  of  premiums  with  5 per  cent, 
interest  should  be  paid. 

This  condition  was  in  fact  complied  with;  fraud  on  the  part  of  B.  had  been 
negatived  by  the  jury;  the  defendants  had  reinstated  the  policy  upon  evi- 
dence which  they  considered  satisfactory;  and  they  could  not,  in  the  absence 
of  fraud,  be  permitted  to  reopen  the  question  and  say  that  the  evidence  upon 
which  they  acted  was  unsatisfactory. 

The  findings  of  uhe  jury  absolved  B.  from  all  jeal  responsibility  for  the 
truth  or  otherwise  of  the  written  answers. 

Even  if  L.  exceeded  his  real  authority  in  writing  untruthful  answers,  that 
did  not  make  him  B.’s  agent.  Apart  from  sec.  85  of  the  Insurance  Act, 
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L.,  acting  with  real  authority  to  obtain  from  B.  the  application  for  reinstate- 
ment, must  be  deemed  to  have  been  clothed  with  full  authority,  short  of 
fraud  on  B/s  part,  for  everything  that  he  (L.)  did. 

Great  Northern  Insurance  Co.  v.  Whitney  (1918),  57  Can.  S.C.R.  543,  and 
similar  earlier  cases,  applied. 

The  finding  of  the  jury  that  the  answer  to  question  6 was  untrue  and  was 
material  and  was  acted  upon  by  the  defendants,  did  not,  in  view  of  the 
other  findings,  stand  in  the  way  of  the  plaintiff. 

Action  to  recover  $1,000  and  interest  upon  a policy  of  insurance 
issued  by  the  defendant  company  upon  the  hfe  of  William  G.  Bird, 
the  husband  of  Annie  Bird,  the  plaintiff. 

The  defendant  company,  by  way  of  counterclaim,  asked  for  a 

declaration  that  the  policy  was  void  and  for  its  cancellation. 

\ 

March  3 and  4.  The  action  and  counterclaim  were  tried  before 
Orde,  J.,  and  a jury,  at  St.  Catharines.^ 

A.  Courtney  Kingstone  and  M.  A.  Seymour,  for  the  plaintiff. 

H.  W.  Shapley,  for  the  defendant  company. 

Questions  were  given  to  the  jury,  and  were  answered  by  them 
as  follows  :■ — ■ 

la.  Was  the  answer  ‘^None”  to  question  number  4 — ‘‘What 
illnesses  if  any  have  you  had  since  the  date  of  the  above  policy?’’ — • 
written  in  the  application,  in  fact  untrue?  A.  No. 

b.  Was  it  acted  upon  by  the  defendant  company?  A.  Yes. 

c.  Was  the  answer  material?  A.  No. 

2a.  Was  the  answer  “No”  to  question  number  6 — “What 
physician  or  physicians  have  you  consulted  or  been  treated  by 
and  for  what  illness  or  ailment  since  the  date  of  the  above  pohcy 
(if  none,  so  state)” — ^written  in  the  application,  in  fact  untrue? 
A.  Yes. 

b.  Was  it  acted  upon  by  the  defendant  company?  A.  Yes. 

c.  Was  the  answer  material?  A.  Yes. 

3a.  Was  the  answer  “Yes”  to  question  number  7 — ^“Are  you 
now  in  sound  health?” — ^written  in  the  application,  in  fact  untrue? 
A.  No. 

b.  Was  it  acted  upon  by  the  defendant  company?  A.  Yes. 

c.  Was  that  answer  material?  A.  No. 

4.  In  answering  the  questions  read  to  him  by  Leeper,  the  agent 
of  the  defendant  company,  from  the  application  form,  did  Bird 
37—47  O.L.R..  • 
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fail  to  disclose  to  Leeper  all  the  information  necessary  to  enable 
Bird  Leeper  to  have  written  truthful  answers  upon  the  form?  A.  No. 

New\ork  Leeper,  the  agent  of  the  defendant  company,  obtain 

Life  from  Bird  full  knowledge  of  all  the  material  facts  for  the  purpose 
Co.  of  the  reinstatement  application  before  Bird  signed  it?  A.  Yes. 

6.  Did  Bird  make  to  Leeper,  the  agent  of  the  defendant  com- 
pany, any  statements  which  Bird  knew  to  be  false  for  the  purpose 
of  the  reinstatement  application?  A.  No. 

7.  Was  Bird,  under  the  circumstances  in  which  the  application 
was  signed  by  him,  guilty  of  any  fraud,  and  if  so  in  what  respect? 
A.  No. 

8.  Was  Bird  induced  by  the  statements  or  representations  of 
Leeper,  the  agent  of  the  defendant  company,  to  sign  the  appli- 
cation in  the  form  in  whidh  he  did  sign  it?  A.  Yes. 

9.  Did  Bird  sign  the  application  in  the  form  in  which  he  signed 
it  without  knowing  and  understanding  the  full  meaning  and  effect 
thereof?  A.  Yes. 

10.  If  so,  was  the  failure  to  know  and  understand  its  full  mean- 
ing and  effect  due  to  any  statements  and  representations  made  to 
him  by  Leeper,  the  agent  of  the  defendant  company?  A.  Yes. 


May  7.  Orde,  J.: — The  policy  was  issued  on  the  21st  August, 
1916,  to  take  effect  as  of  the  7th  August,  1916,  upon  the  apphcation 
of  Wilham  G.  Bird,  made  to  the  company,  through  its  agent  at 
St.  Catharines,  Walter  Leeper,  the  plaintiff  being  named  as 
beneficiary  in  the  policy.  The  semi-annual  premium  was  $19.30, 
payable  on  the  7th  February  and  August. 

The  premiums  were  duly  paid  up  to  the  7th  February,  1918, 
but  the  premium  payable  on  that  date  was  not  paid  within  the 
30  days’  grace,  and  the  policy  accordingly  lapsed. 

Leeper,  the  company’s  agent,  called  once  during  the  30  days 
at  the  Birds’  home  at  Port  Dalhousie  to  remind  them  that  they 
should  not  let  the  period  of  grace  expire  without  paying  the 
premium.  After  the  days  of  grace  had  expired,  he  also  called  several 
times  to  see  if  they  could  pay  the  premium  and  have  the  policy 
reinstated.  On  the  5th  April,  1918,  he  called  and  received  pay- 
ment of  the  overdue  premium,  and  at  the  same  time  obtained  from 
. Bird  an  application  for  the  reinstatement  of  the  policy.  The 
application  was  approved  by  the  company,  and  the  policy  was 
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reinstated.  The  premiums  were  duly  paid  thereafter,  and  on  the 
10th  February,  1919,  the  insured  died.  Upon  application  for 
payment  being  made,  the  company  refused  to  pay,  on  the  ground 
that  the  statements  and  representations  made  upon  the  appli- 
cation for  reinstatement  were  not  full,  complete,  and  true;  that 
the  insured  was  not  then  in  good  and  sound  health,  but  was 
suffering  from  stomach  trouble  and  carcinoma  of  the  stomach, 
from  which  he  afterwards  died;  and  that  he  had,  on  account  thereof, 
consulted  and  had  been  treated  by  a physician  prior  to  and  at  the 
time  of  the  apphcation  for  reinstatement,  and  had  concealed 
these  facts  from  the  company.  The  company  at  the  same  time 
tendered  the  return  of  the  premiums  paid  and  interest,  amounting 
in  all  to  $60.17. 

Bird  had  been  at  one  time  a sailor,  but  for  some  years  before 
his  death  was  employed  as  a pilot  on  the  Welland  canal  during  the 
summer  months.  Dpring  the  winter  of  1917-1918  he  was  working 
in  the  ship-yard  at  Port  Dalhousie.  He  was  a large  man,  robust 
and  of  vigorous  habits.  He  was  40  years  of  age  when  the  appli- 
cation for  reinstatement  was  made.  According  to  his  widow,  his 
health  had  always  been  fairly  good,  but  some  time  in  February, 
1918,  he  complained  of  indigestion  and  distress  after  eating,  and 
at  his  wife’s  suggestion  drank  hot  water  before  breakfast.  This 
had  been  a habit  of  his  some  time  before,  but  he  had  given  it  up. 
On  the  31st  March,  1918,  he  complained  of  a pain  in  his  chest  and 
of  heartburn  and  also  of  hot  water  coming  up  into  his  mouth. 
They  sent  for  Dr.  Atkinson,  of  Port  Dalhousie,  who  had  been 
their  physician  for  some  years.  Dr.  Atkinson  found  that  Bird 
was  suffering  from  a severe  attack  of  acid  indigestion.  He  pre- 
scribed and  called  again  on  the  1st,  4th,  5th,  and  8th  April.  Bird 
was  confined  to  his  bed  on  the  31st  March  and  1st  April;  after 
that  he  was  up,  but  did  not  return  to  his  work  in  the  ship-yard, 
because,  according  to  Mrs.  Bird,  the  canal  usually  opened  on  the 
15th  April,  and  he  would  then  resume  his  pilot  duties  there.  Dr. 
Atkinson  thought  on  the  8th  April  that  Bird  had  recovered,  though 
he  later  refilled  one  of  his  prescriptions.  He  did  not  see  Bird  again 
until  the  14th  July,  1918,  when  he  was  called  to  one  of  the  canal 
locks  and  found  Bird  had  been  taken  violently  ill  with  a severe 
attack  of  indigestion.  Dr.  Atkinson  then  told  Mrs.  Bird  he 
thought  her  husband  had  carcinoma  of  the  stomach.  Bird  then 
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consulted  Dr.  Ludwig,  of  St.  Catharines,  who  operated  on  the 
10th  Sei>tember,  1918.  It  was  then  found  that  Bird  was  suffering 
from  carcinoma  of  the  stomach.  Bird  died  on  the  10th  February, 
1919. 

When  Leeper  called  on  the  Birds  on  the  5th  April,  1918,  Bird 
was,  according  to  Mrs.  Bird’s  evidence,  sitting  near  the  window 
of  the  dining-room  in  an  easy  chair  with  a pillow  at  his  head. 
Mrs.  Bird’s  account  of  what  took  place  at  this  interview  and  that 
of  Leeper  do  not  agree  but  the  answers  of  the  jury  make  it  clear 
that  they  beheved  Mrs.  Bird.  Beeper’s  e\ddence  was,  in  my 
judgment,  most  unsatisfactory,  and  wherever  his  evidence  conflicts 
with  Mrs.  Bird’s  I agree  with  the  jury  that  her  statements  are  to 
be  believed  rather  than  his.  She  says  that,  when  Leeper  produced 
the  reinstatement  form,  she  told  him  Bird  had  been  ill  for  a few 
days,  that  Leeper  asked  what  the  illness  was,  and  that  she  had 
told  him  it  was  acute  indigestion,  and  had  asked  if  that  would  make 
any  difference.  Leeper  had  answered  that  it  was  such  a trifling 
affair  that  the  company  would  never  get  any  insurance  if  they 
stopped  at  anything  hke  that.  They  also  told  Leeper  that  Dr. 
Atkinson  had  been  in  attendance.  She  says  that  Leeper  read  out 
the  questions  on  the  reinstatement  form,  and  that  she  and  her 
husband  answered  the  questions  fully  and  truthfully,  but  that 
Leeper  wrote  in  the  answers  as  they  appear  in  the  application. 
Leeper  then  shewed  Bird  where  to  sign,  and  Bird  signed  the  appli- 
cation without  reading  it,  and  without  reading  the  long  and  sweep- 
ing declaration  which  appears  at  the  foot  of  the  questions  and  above 
his  signature.  Bird  had  been  ilhterate,  and  was  taught  by  Mrs. 
Bird  to  read  and  write.  Leeper  admits  that  he  knew  Bird  was 
ilhterate,  and  that  he  did  not  explain  to  Bird  the  effect  of  these 
questions  and  answers,  aud  did  not  read  to  him  or  explain  the  long 
declaration  to  which  Bird  was  putting  his  signature,  but  he  says 
that  the  answers  he  wrote  down  were  those  given  him  by  Bird 
himself. 

The  three  questions  which  the  company  says  were  answered 
falsely  and  the  written  answers  thereto  are  as  follows ^ 

“4.  What  illnesses,  if  any,  have  you  had  since  the  date  of  the 
above  pohcy?  Answer,  None.” 

“6.  What  physicians  have  treated  you  or  have  you  consulted 
since  the  date  of  the  above  pohcy?  Answer,  No.” 
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“7.  Are  you  now  in  sound  health?  Answer,  Yes.’' 

The  jury,  in  their  answers  to  the  questions  asked  them,'  find 
that  the  written  answers  to  questions  4 and  7 were  not  in  fact 
untrue  and  were  not  material,  but  that  the  answer  to  question  6 
was  untrue  and  was  material,  and  that  all  three  answers  were  acted 
upon  by  the  company.  They  further  find  that  Bird  disclosed  to 
Leeper  aU  the  information  necessary  to  enable  Leeper  to  have 
written  truthful  answ^ers;  that  Leeper  obtained  from  Bird  full 
knowledge  of  all  material  facts  for  the  purpose  of  the  reinstatement 
apphcation  before  Bird  signed  it;  that  Bird  did  not  make  to 
Leeper  any  statement  which  Bird  knew  to  be  false;  that  Bird  was 
not  guilty  of  any  fraud;  that  Bird  was  induced  by  the  statements  or 
representations  of  Leeper  to  sign  the  application  in  the  form  in 
which  he  did  sign  it;  that  he  so  signed  it  without  knowing  and 
understanding  its  full  meaning  and  effect;  and  that  his  failure  to 
know  and  understand  its  full  meaning  and  effect  was  due  to  the 
statements  and  representations  of  Leeper. 

There  was  a good  deal  of  medical  testimony;  the  physicians 
called  by  the  plaintiff  saying  that  they  would  not  have  considered 
that  Bird’s  illness  as  diagnosed  when  he  applied  for  reinstatement 
would  have  prevented  his  reinstatement,  while  those  called  by  the 
company  say  that  that  diagnosis,  had  it  been  known  to  the  com- 
pany, would  have  been  sufficient  to  put  the  company  on  its  guard 
against  the  very  thing  that  developed,  namely,  carcinoma  of  the 
stomach. 

In  accordance  with  the  provisions  of  sec.  84  and  sec.  95  (d) 
and  (j)  of  the  Insurance  Act,  1910,  of  Canada  (9  & 10  Edw.  VII. 
ch^32),  the  policy  contained  the  following  provisions: — • 

^ Miscellaneous  Provisions: — ^The  policy  and  the  application 
therefor,  copy  of  which  is  attached  hereto,  constitute  the  entire 
contract.  All  statements  made  by  the  insured  shall,  in  absence  of 
fraud,  be  deemed  representations  and  not  warranties,  and  no  such 
statement  shall  avoid  the  policy  or  be  used  in  defence  to  a claim 
under  it,  unless  it  be  contained  in  the  written  application  and  a 
copy  of  the  apphcation  is  indorsed  upon  or  attached  to  this  policy 
when  issued.” 

‘‘Reinstatement: — ^At  any  time  within  5 years  after  any  default, 
upon  written  application  by  the  insured  and  iipon  presentation 
at  the  home  office  of  evidence  of  insurability  satisfactory  to  the 
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company,  this  policy  may  be  reinstated  together  with  any  indebted- 
ness in  accordance  with  the  loan  provisions  of  the  pohcy,  upon 
payment  of  loan  interest,  and  of  arrears  of  premiums  with  five 
per  cent,  interest  thereon  from  their  due  date.” 

Mr.  Kingstone,  on  behalf  of  the  plaintiff,  took  the  ground  that 
under  the  provisions  of  the  Insurance  Act  and  of  the  policy,  the 
jury  having  negatived  fraud,  the  company  could  not  rely  upon 
the  application  for  reinstatement  or  anything  contained  in  it, 
because  a copy  of  the  application  had  not  been  attached  to  the 
pohcy. 

It  is  to  be  observed  that  sec.  95  (d)  refers  to  a ^‘statement 
. . . contained  in  a written  application,”  while  the  correspond- 

ing provision  in  the  pohcy  refers  to  “the  written  apphcation.” 
The  apphcation  referred  to  in  the  pohcy,  from  the  context,  clearly 
means  the  apphcation  for  the  pohcy  itself,  and  could  not,  if  the 
matter  depended  upon  the  wording  of  the  provision  in  the  pohcy, 
be  deemed  to  include  an  apphcation  for  reinstatement.  If  by  the 
term  “pohcy”  is  meant  the  original  pohcy  issued  by  the  company, 
then  the  apphcation  referred  to  in  sec.  95  (d)  must  be  the  apph- 
cation for  the  pohcy  itself,  because  the  section  says  that  a copy  of 
it  or  such  parts  thereof  as  are  material  to  the  contract  shall  be 
endorsed  upon  or  attached  to  the  pohcy  “when  issued,”  and  it 
would  be  ob,viously  impossible  to  comply  with  this  provision  in 
the  case  of  ah  apphcation  for  reinstatement.  The  only  theory 
upon  which  the  apphcation  for  reinstatement  could  be  brought 
within  the  scope  of  this  portion  of  sec.  95  (d)  would  be  that  the 
apphcation  for  reinstatement  and  its  acceptance  by  the  company 
constitute  a new  contract  or  pohcy  of  insurance. 

A great  deal  of  the  argument  before  me  and  most  of  the  authori- 
ties cited  had  reference  to  principles  applicable  to  an  original 
apphcation  for  insurance;  but,  in  my  judgment,  those  principles 
are  not,  except  by  analogy,  really  applicable  in  their  entirety  to 
an  apphcation  for  reinstatement.  The  effect  of  reinstatement  is 
to  revive  a contract  of  insurance  which  is  for  the  time  being 
dormant  or  unenforceable  against  the  company.  When  so  rein- 
stated or  revived,  the  contract  is  again  in  as  full  force  to  all  intents 
and  purposes  as  if  it  had  never  lapsed.  The  contract  between  the 
insurer  and  the  insured  is  the  same  as  it  was  before  the  lapse. 
Section  95  (j)  and  the  pohcy  both  provide  for  reinstatement  if 
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certain  conditions  are  complied  with.  A policy  which  has  lapsed 
is  not  dead,  though  for  the  time  being  unenforceable — it, still 
retains  some  vitality,  and,  under  certain  circumstances,  can  be 
restored  to  its  original  force.  The  provision  for  reinstatement  is 
in  reahty  a condition,  just  as  is  the  condition  as  to  the  periodical 
payment  of  the  premium.  If  the  condition  is  fulfilled,  the  contract 
stands  in  full  force  as  from  its  original  date.  The  application  for 
reinstatement  and  its  acceptance  do  not,  therefore,  constitute  a 
new  contract  at  all. 

For  this  reason,  what  has  to  be  determined  here  is  whether  or 
not  the  condition  as  to  reinstatement  contained  in  the  policy  was 
fulfilled  according  to  its  terms.  What  is  the  condition?  That 
written  application  shall  be  made  by  the  insured;  that  evidence 
of  insurability  satisfactory  to  the  company  shall  be  presented; 
and  that  any  loan  interest  due  and  all  arrears  of  premiums  with 
five  per  cent,  interest  shall  be  paid.  In  the  present  case,  this  con- 
dition was  in  fact  complied  with.  Without  in  any  way  determining 
what  decision  the  Court  would  make  if  the  reinstatement  were 
induced  by  fraud  on  the  part  of  the  insured,  in  which  case  different 
principles  would  be  applicable,  I am  of  the  opinion  that  where, 
as  in  the  present  case,  the  jury  have  negatived  all  suggestion  of 
fraud  on  the  part  of  the  insured,  the  question  for  determination  is, 
whether  or  not  the  company  did  in  fact  reinstate  the  policy  upon 
evidence  which  it  considered  satisfactory.  It  is  clear  that  the  com- 
pany did  so. 

It  is  contended  by  the  company  that,  had  it  been  aware  of 
Bird’s  illness  or  of  the  fact  that  he  had  consulted  a physician,  the 
company  might  have  protected  itself  against  the  loss  which  it 
sustained  by  reason  of  his  death.  This  may  be  quite  true;  but,  if 
that  contention  were  to  be  sustained,  it  would  mean  that,  had  the 
insured  lived  for  40  or  50  years  longer  and  died  of  any  other 
disease  than  that  from  which  it  is  alleged  he  was  suffering  at  the 
time  of  the  reinstatement,  the  company  could  nevertheless  repudi- 
ate its  liability  on  the  ground  that  the  application  for  reinstatement 
contained  statements  which  were  in  fact  untrue,  even  though 
made  innocently.  The  right  to  repudiate  the  reinstatement,  if  it 
can  be  exercised  on  this  ground,  would  exist  quite  independently 
of  the  cause  of  death  and  without  any  limitation  in  point  of  time. 
It  would  be  a monstrous  conclusion  if  this  were  the  law.  It  ought 
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not  to  be  forgotten  that  the  position  of  the  company  in  the  matter 
of  reinstatement  is  not  quite  the  same  as  when  the  original  apph- 
cation  for  insurance  was  made.  The  policy  was  issued,  and,  had 
the  premiums  been  duly  paid  up  to  death,  the  company  would  be 
bound  to  pay.  The  reinstatement  arises  merely  because  of  default 
in  the  payment  of  the  premium.  There  is  not  in  fact  any  real 
hardship  if  the  company  is  restored  to  its  position  in  the  matter 
of  premiums,  merely  because  the  insured  dies  shortly  afterwards. 

In  my  judgment,  when  the  condition  for  reinstatement  is  worded 
as  it  is  in  the  policy  in  question  here,  the  company  cannot  be 
permitted,  in  the  absence  of  fraud,  to  reopen  the  question  as  to 
whether  or  not  the  evidence  upon  which  it  acted  in  reinstating  the 
policy  was  satisfactory.  Having  acted  upon  that  evidence,  obtained 
through  the  medium  of  its  own  agent  and  accepted  as  satisfactory, 
the  company  is  estopped  from  afterwards  alleging  that,  had  it 
known  more,  the  reinstatement  would  not  have  been  granted. 

Mr.  Shapley  contended  that  the  principle  of  uberrima  fides 
applied  with  greater  force  to  an  application  for  reinstatement 
than  to  the  original  application  for  the  policy,  because  there  was 
no  opportunity  to  investigate  as  to  the  truth  or  otherwise  of  the 
answers  to  the  questions.  He  cited  no  authority  for  any  such 
principle.  The  failure  to  investigate  was  in  reahty  due  to  the 
methods  of  the  company.  I do  not  think  it  necessary  to  determine 
this  point  as  a broad  general  principle.  In  the  present  case,  the 
jury’s  answers  absolve  Bird  from  all  real  responsibility  for  the  truth 
or  otherwise  of  the  written  answers. 

It  was  also  urged  on  behalf  of  the  company  that  in  filling  in  the 
answers  to  the  questions  keeper  was  not  the  agent  of  the  company 
but  of  Bird.  Evidence  was  given  as  to  the  nature  and  scope  of 
Beeper’s  authority;  but,  even  if  Beeper  exceeded  his  real  authority 
by  writing  in  untruthful  answers  to  any  of  the  questions,  I cannot 
see  that  his  doing  so  made  him  for  any  purpose  Bird’s  agent. 
Apart  from  the  provisions  of  sec.  85  of  the  Insurance  Act,  that  no 
agent  of  the  company  shall  be  deemed  for  any  purpose  whatever 
the  agont  of  the  insured,  there  is  ample  authority  for  holding  that 
Beeper,  acting  as  he  was  with  real  authority  to  obtain  from  Bird 
the  application  for  reinstatement,  must  be  deemed  to  have  been 
clothed  with  full  authority,  short  of  fraud  on  Bird’s  part,  for  every- 
thing that  he  did.  The  principles  applied  in  Hastings  Mutual  Fire 
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Insurance  Co.  v.  Shannon  (1878),  2 Can.  S.C.R.  394,  Bawden  v. 
J<mdon  Edinburgh  and  Glasgow  Assurance  Co.,  [1892]  2 Q.B.^  534, 
Joel  V.  Law  Union  and  Crown  Insurance  Co.,  [1908]  2 K.B.  863, 
Dowdy  V.  General  Animals  Insurance  Co.  (1915),  33  O.L.R.  258, 
21  D.L.R.  492,  and  Great  Northern  Insurance  Co.  v.  Whitney 
(1918),  57  Can.  S.C.R.  543,  44  D.L.R.  433,  are  applicable  to  the 
circumstances  under  which  Leeper  obtained  Bird's  signature  to 
the  application. 

The  jury's  answers  to  questions  2a,  2b,  and  2c  would  be  difficult 
for  the  plaintiff  to  overcome  if  the  answers  set  down  by  Leeper 
in  the  application  had  been  the  real  ones  made  by  Bird,  and  if 
he  had  concealed  from  Leeper  the  truth  as  to  his  having  consulted 
a physician;  but,  in  view  of  the  findings  of  the  jury  that  Bird 
was  not  guilty  of  fraud,  that  he  signed  the  appfication  in  the 
form  in  which  it  was  signed  as  the  result  of  Beeper’s  statements 

and  representations  and  without  understanding  its  fuU  meaning 

/ 

and  effect,  and  that  such  misunderstanding  was  also  due  to 
Beeper’s  statements  and  representations,  the  jury’s  answers  to 
questions  2a,  2b,  and  2c  are  immaterial. 

Judgment  must  therefore  be  entered  for  the  plaintiff  for  $1,000, 
with  interest  from  the  month  of  April,  1919,  in  which  month 
proofs  of  death  were  furnished  to  the  defendant  company,  and 
the  costs  of  the  action.  The  defendant’s  counterclaim  is  dismissed 
with  costs. 


Orde,  J. 

1920 

Bird 

V. 

New  York 
Life 

Insurance 

Co. 
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[APPELLATE  DIVISION.] 

Noble  v.  Township  of  Esc^uesing. 

Assessment  and  Taxes — Lands  of  Upper  Canada  College — Exemption — Lease — 
Assessment — Substitution  of  Tenant  as  Person  Assessed — Assessment  Act, 
sec.  69  (16) — Failure  to  Give  Notice — Curative  Provisions  of  sec.  70 — 
Inapplicability — Upper  Canada  College  Act,  secs.  10,  10a.  (9  Geo.  V. 
ch.  80) — Interpretation  and  Effect. 

Toe  judgment  of  Riddell,  J.,  ante  255,  was  affirmed  in  respect  of  the  taxes 
wMch  the  defendants  sought  to  collect  from  the  plaintiff,  and  reversed  in 
respect  of  the  declaration  claimed  by  the  plaintiff. 

Held,  that  the  failure  to  give  the  notice  required  by  sec.  69  (16)  of  the  Assess- 
ment Act,  R.S.O.  1914,  ch.  195,  was  not  curable  by  virtue  of  sec.  70  or 
otherwise. 

The  effect  of  sec.  10a,  of  the  Upper  Canada  College  Act,  R.S.O.  1914,  ch,  280, 
introduced  by  the  amending  Act  of  1919,  9 Geo,  V.  ch.  80,  is  that  the  tenant 
is  liable  to  be  assessed  for  his  land  in  the  same  way  as  if  the  land  were  owned 
not  by  the  College  but  by  a pT'ivate  person,  not  entitled  to  any  exemption. 

An  appeal  by  the  defendants  from  the  judgment  of  Riddell,  J., 
ante  255. 

May  12.  The  appeal  was  heard  by  Mekedith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

W.  N.  Tilley,  K.C.,  and  E.  Martin,  for  the  appellants,  argued 
that  the  notice  under  sec.  69  (16)  of  the  Assessment  Act,  R.S.O. 
1914,  ch.  195,  was  the  same  notice  as  required  by  sec.  49,  and 
therefore  sec.  70,  which  cures  a failure  to  give  notice  under  sec.  49, 
also  cures  a failure  under  sec.  69.  Counsel  also  contended  that 
sec.  10  a.  of  the  Upper  Canada  College  Act,  R.S.O.  1914,  ch.  280, 
introduced  by  the  statute  of  1919,  9 Geo.  V.  ch.  80,  authorised  the 
assessment.  The  new  section  applied  to  all  leases,  whether 
executed  before  or  after  its  enactment:  West  v.  Gwynne,  [1911]  2 
Ch.  1.  Even  if  sec.  10a.  did  not  apply,  the  position  was  the  same 
as  if  Crown  lands  were  under  lease;  and,  therefore,  by  sec.  39  of 
the  Assessment  Act,  as  amended  in  1917,  the  lands  were  assess- 
able. The  - assessment  under  the  Act  must  be  of  the  land,  and 
not  merely  of  the  lessee’s  interest. 

A.  C.  McMaster,  for  the  plaintiff,  respondent,  contended  that 
the  lack  of  notice  under  sec.  69  (16)  of  the  Assessment  Act  was 
fatal  to  the  assessment.  Section  70  had  no  application  to  this 
notice.  He  also  argued  that  at  the  time  of  the  passing  of  the  Act 
of  1919  the  land  was  not  assessable  in  any  hands.  The  plaintiff’s 
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lease  existed  at  that  time  and  before,  and  the  term  lasted  for  years 
after  the  passing  of  that  Act.  The  Act  should  not  be  considered 
retroactive,  and  so  there  could  be  no  assessment  under  the  Act, 
nor  in  any  other  way:  Toronto  R.W.  Co.  v.  Toronto  Corporation, 
[1904]  A.C.  809. 

Tilley,  in  reply. 

[The  statutory  provisions  referred  to  are  set  out  in  the  earher 
report,  ante  at  pp.  256,  257.] 


App.  Div. 
1920 

Noble 

V. 

Township 

OF 

Esquesing. 


At  the  conclusion  of  the  argument,  the  judgment  of  the  Court 
was  dehvered  by  Meredith,  C.J.O.: — 'Mr.  Tilley’s  argument  has 
failed  to  satisfy  us  that  the  case  comes  within  the  curative  pro- 
visions of  the  Assessment  Act.  We  do  not  see  how,  on  the  proper 
principle  to  be  applied  for  the  construction  of  the  statute,  it  can 
be  said  to  apply  to  any  notice  except  the  notice  that  is  mentioned  in 
the  section.  It  is  a very  drastic  provision  and  ought  not  to  be 
strained  beyond  the  plain  words  of  it. 

With  regard  to  the  other  question — the  more  important  one — 
we  have  come  to  a conclusion  different  from  that  reached  by  the 
Judge  below.  We  think  that  the  effect  of  the  Act  of  1919  is  that 
the  tenant  is  liable  to  be  assessed  for  his  land  just  in  the  same  way 
as  if  the  land  were  owned  not  by  the  College  but  by  a private 
person  who  is  not  entitled  to  any  exemption. 

The  result  will  be  therefore  that  the  action  succeeds  as  to  the 
taxes  which  the  township  corporation  are  seeking  to  recover  and 
is  disj;jiissed  as  to  the  declaration  claimed  in  the  endorsement 
on  the  writ. 

We  think  that,  in  all  the  circumstances,  there  should  be  no 
costs  to  either  party  of  the  appeal;  costs  below,  fixed  at  160,  to  be 
paid  by  the  appellants. 


Appeal  allowed  in  part. 
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[MIDDLETON,  J.] 

Re  Solicitor. 


Solicitor — Taxation  of  Bill  of  Costs  Rendered  to  Client — Tariff  of  Costs  Applicable 
between  Party  and  Party — Rule  676 — Allowances  over  and  above  Party  and 
Party  Costs — Discretion  of  Taxing  Officer — Appeal — Assessment  on 
Quantum  Meruit  Basis— Examinations  in  Course  of  Action — Fees  of 
Examiner  Charged  as  Disbursements — Fees  not  Paid  when  Bill  Rendered 
— Liability  of  Solicitor — Absence  of  Dishonesty — Mistake  in  Item  of  Bill 
—Correction  of  Clerical  Error. 

The  effect  of  the  provision  at  the  end  of  Tariff  “A.,”  Tariff  of  Fees  to  be 
Allowed  Solicitors  (p.  208  of  the  volume  containing  the  Consolidated  Rules 
of  Practice  of  1913),  that,  “upon  taxation  between  a solicitor  and  lus 
client,  additional  allowances  may  be  made  in  the  discretion  of  the  officer 
taxing,  but  the  exercise  of  such  discretion  shall  be  subject  to  review  on  any 
appeal,”  is  that,  while  the  party  and  party  tariff  (see  Rule  676)  remains 
as  a guide  in  all  taxations  between  a solicitor  and  his  client,  the  officer 
taxing  may  make  further  allowances,  which  may  take  the  form  of  an 
increase  in  the  allowance  provided  by  the  tariff,  or  of  an  allowance  for  work, 
set  forth  in  detail  in  the  biU,  which  work  might  be  in  part  covered  by  some 
general  heading  in  the  party  and  party  bill. 

The  discretion  to  be  exercised  by  the  Taxing  Officer  at  Toronto  in  the  Supreme 
Court  and  by  the  Judge  in  a County  Court  in  party  and  party  taxations 
has  no  place  in  a taxation  between  a solicitor  and  his  client — in  the  latter 
case  the  officer  taxing  must  deal  with  all  questions  that  arise. 

Outside  of  the  formal  matters  as  to  which  the  party  and  party  tariff  is  a guide — 
only  to  be  departed  from  in  exceptional  cases — ^the  taxation  between  a 
solicitor  and  hiis  client  resolves  itself  into  an  assessment  on  the  quantum 
meruit  basis,  into  which  aU  factors  essential  to  fair  play  and  justice  enter. 

Unless  some  error  of  principle  is  shewn,  no  discretionary  allowance  will  be 
interfered  with  upon  appeal  from  a taxation. 

A bill  of  costs  rendered  by  a solicitor  to  his  client  contained  as  disbursements 
fees  paid  to  an  examiner  in  respect  of  examinations  in  the  course  of  the 
action.  It  appeared  that  these  fees  had  not  in  fact  been  paid  when  the  bill 
was  rendered,  but  were  paid  before  the  taxation: — 

Held,  that,  the  solicitor  being  liable  to  the  examiner  and  no  dishonesty  being 
shewn,  the  fees  were  properly  allowed  against  the  client  upon  taxation. 

Sadd  V.  Griffin,  [1908]  2 K.B.  510,  distinguished. 

Semble,  if  the  fees  could  not  be  allowed  as  disbursements  made  when  the  bill 
was  rendered,  there  was  no  reason  why  they  should  not  be  brought  into  the 
cash-account,  which  must  be  continued  down  to  the  taxation. 

An  item  in  the  bill  was,  “Trial — blasted  all  day  10.30-5 — $50.”  By  a clerical 
error,  the  words  “Counsel  fee  at”  had  been  omitted  before  the  word  “Trial.” 
The  fee  charged  was  recovered  from  the  opposite  party,  and  was  brought 
into  account : — 

Held,  that  the  error  could  be  corrected,  and  the  fee  was  properly  allowed  upon 
taxation. 

An  appeal  by  the  client  from  the  taxation  of  the  sohcitor’s  bill 
of  costs  by  the  Taxing  Officer  at  Toronto. 


May  12.  The  appeal  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

T.  Hislop,  for  the  client. 

G.  T.  Walsh,  for  the  sohcitor. 
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May  13.  Middleton,  J.: — This  is  an  appeal  by  the  client 
from  the  taxation  of  the  Taxing  Officer  at  Toronto.  After  'going 
through  the  matter,  I should  have  been  content  to  express  my 
agreement  with  the  conclusions  arrived  at,  were  it  not  that  matters 
have  been  discussed  of  general  importance. 

The  costs  cover  the  proceedings  in  two  County  Court  actions 
and  certain  general  matters. 

The  argument  generally  centred  around  a misunderstanding 
of  the  tariff. 

Under  Rule  676,  dealing  with  party  and  party  taxations, 
costs  are  to  be  allowed  and  taxed  according  to  the  tariff,  and  no 
other  fees  or  costs  are  to  be  allowed  than  those  therein  set  forth  in 
respect  of  the  matters  thereby  provided  for. 

This  tariff  provides  certain  fixed  charges  for  named  services, 
and  provides  that  other  charges  may  be  increased  by  the  “Taxing 
Officer,’’  i.e.,  the  officer  taxing  the  costs,  and  other  fees  may  be 
increased  only  by  the  Taxing  Officer  at  Toronto.  This  provision 
was  made  for  the  purpose  of  securing  uniformity  and  placing  the 
discretion  in  the  hands  of  one  experienced  and  peculiarly  competent 
officer. 

A long  series  of  cases,  determined  under  similar  provisions,  has 
estabhshed  that,  unless  some  error  of  principle  is  shewn,  no 
discretionary  allowance  will  be  interfered  with  upon  appeal. 

In  County  Court  cases  no  such  uniformity  could  be  hoped  for, 
andyi)he  Judge”  is  given  the  discretion  to  allow  increased  fees. 
By  the  amendment  of  the  26th  February,  1914,*  the  clerk  who 
acts  as  taxing  officer  is  given  the  power  to  exercise  this  discretion 
in  the  Counties  of  York,  Carleton,  Middlesex,  and  Wentworth, 
subject  to  an  appeal  to  the  Judge.  The  context  shews  that  “the 
Judge”  here  means  the  Judge  of  the  County  Court,  and  not,  as 
Mr.  Hislop  contends,  a Judge  of  the  Supreme  Court. 

Under  the  former  tariff,  its  provisions  were  made  apphcable 
“as  weU  between  sohcitor  and  client  as  between  party  and  party,” 
with  the  result  that  it  was  suggested  that  it  was  hard  to  justify  a 
greater  allowance  between  the  solicitor  and  his  chent  than  between 

*The  “amendment  of  the  26th  February,  1914,”  does  not  appear  to  be 
printed.  The  only  reference  to  it  that  has  been  discovered  (except  the  above) 
is  in  Rule  773  (rf),  passed  on  the  7th  April,  1916,  and  printed  in  Appentiix  I., 
vol.  35  of  the  Ontario  Law  Reports.  By  para.  12  of  Ride  773  (d),  it  is  directed 
that  “the  Rule  of  26th  February,  1914,”  be  numbered  773  (c). 


Middleton,  J. 

1920 

Re 

Solicitor. 
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party  and  party,  though  this  had  been  the  universal  practice: 
Smith  V.  Harwood  (1895),  17  P.R.  36. 

To  remedy  this  the  express  provision  is  made  in  the  tariff  of 
1913  that  ‘‘additional  allowances  may  be  made  in  the  discretion 
of  the  officer  taxing,  but  the  exercise  of  such  discretion  shall  be 
subject  to  review  upon  any  appeal,  ” in  any  taxation  as  between  a 
solicitor  and  his  client:  see  p.  208  of  the  volume  containing  the 
Consolidated  Rules  of  Practice  of  1913. 

The  effect  of  this  provision  is  that,  while  the  party  and  party 
tariff  remains  as  a guide  in  all  taxations  as  between  the  solicitor 
and  his  chent,  the  officer  taxing  may  make  further  allowances. 

Such  further  allowances  may  take  the  form  of  an  increase  in 
the  allowance  provided  by  the  tariff — e.g.,inthe  allowance  provided 
for  the  costs  of  a contested  interlocutory  motion  or  the  fee  to  a 
sohcitor  attending  a trial — ^or  may  take  the  form  of  allowances 
for  work  set  forth  in  detail  in  the  bill,  but  which  might  be  in  part 
covered  by  some  general  heading  in  the  party  and  party  bill, 
e.g.,  “preparation  for  trial.”  The  tariff  allowance  is  all  that 
can  be  given  as  between  party  and  party,  but  the  actual  work 
done  may  cover  weeks  or  months  of  inquiry  and  research. 

The  discretion  given  and  to  be  exercised  by  the  Taxing  Officer 
at  Toronto  in  the  Supreme  Court  and  by  the  Judge  in  the  County 
Court  in  party  and  party  taxations  has  no  place  in  the  taxation 
as  between  the  solicitor  and  his  client.  The  officer  taxing  must 
deal  with  all  questions  that  arise.  This  is  in  accordance  with  the 
practice  that  prevailed  for  many  years  before  the  change  of  1913. 

As  between  sohcitor  and  chent,  outside  of  the  formal  matters 
as  to  which  the  party  and  party  tariff  forms  a guide,  only  to  be 
departed  from  in  exceptional  cases,  the  taxation  between  the 
sohcitor  and  his  chent  resolves  itself  into  an  assessment  on  the 
quantum  meruit  basis,  into  which  all  factors  essential  to  fair  play 
and  justice  enter. 

These  general  statements^cover  most  of  the  matters  argued — 
some  minor  matters  remain. 

Examinations  were  had,  and  the  bill  contains  as  disbursements 
the  examiner's  fees.  It  is  said  that  these  were  not  in  fact  paid  when 
the  bill  was  rendered,  ybut  were  paid  before  the  taxation.  The 
contention  is  that,  on  this  state  of  facts,  the  sohcitor  cannot  be 
allowed  that  which  he|^has_disbursed.  Sadd  v.  Griffin,  [1908] 
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2 K.B.  510,  is  relied  upon.  The  Taxing  Officer  rightly  points  out 
that  that  case  turned  upon  the  fact  that  the  counsel  fee  there  in 
question  was  not  a sum  which  the  solicitor  -could  be  compelled  to 
pay.  To  my  mind,  greater  importance  is  to  be  attached  to  the 
fact  that  the  sohcitor  had  sued  for  the  bill.  In  any  case  where 
there  is  habihty  upoii  the  part  of  the  sohcitor  and  there  is  no 
dishonesty,  the  mere  fact  that  the  amount  has  not  been  paid 
ought  not  to  preclude  recovery.  If  there  should  be  shewn  to  be 
any  dishonesty  the  case  would  be  very  different. 

Mr.  Hislop  goes  so  far  as  to  say  that  the  sohcitor  would  lose 
his  money  without  remedy,  as  he  could  not  render  another  bill. 
If  the  amount  could  not  be  allowed  as  a disbursement  made  when 
the  bill  was  rendered,  I can  see  no  reason  why  it  should  not 
be  brought  into  the  cash-account,  which  must  be  continued  dovm 
to  the  taxation. 

The  sohcitor  intended  to  charge  an  item,  ‘‘  Counsel  fee  at  trial — 
lasted  all  day  10.30-6— $50.’’  By  some  clerical  error  the  words 
‘‘counsel  fee  at”  were  omitted.  The  fee  charged  was  recovered 
from  the  other  side  and  is  brought  into  account.  It  is  argued  that 
the  error  cannot  be  corrected  and  the  item  must  be  disallowed  as 
meaningless  and  the  credit  must  remain.  This  is  so  absurd  and 
unrighteous  as  to  call  for  no  discussion.  No  case  determines  that 
a clerical  error  cannot  be  corrected.  Many  cases  shew  that  an 
iten^f  charge  cannot  be  withdrawn,  but  if  improperly  made  must 
be  msallow^ed,  and  that  a charge  omitted  cannot  be  added.  This 
is  based  upon  the  idea  that  the  sohcitor  might  in  this  way  obtain 
an  advantage  over  his  chent.  No  case  shews  that  the  client  may 
cheat  his  sohcitor  in  the  way  suggested. 

All  other  matters  were  dealt  with  on  the  argument.  The  appeal 
is  dismissed  with  costs. 


Middleton,  J. 

1920 

Re 

Solicitor. 
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[KELLY,  J.] 

Ellis  v.  Hamilton  Street  R.W.  Co. 

Street  Railway — Injury  to  Passenger  Alighting  in  Highway — Street  Car  Stopped 
at  Point  between  Stopping  Places  at  Street  Intersections — Passenger  Injured 
by  Motor  Vehicle— Municipal  By-law — Motor  Vehicles  Act,  sec.  15 — Find- 
ings of  Jury — Negligence — Contributory  Negligence — Evidence. 

While  the  stopping  of  a street  oar  between  the  usual  stopping  places  may  not 
be  in  itself  an  act  of  negligence,  there  is  a duty  incumbent  on  those  opemting 
a street  car  (o  take  reasonable  means  to  safeguard  one  who,  by  their  act  in 
stopping  between  stopping  places,  may,  on  alighting  in  the  highway,  be 
exposed  to  danger  from  other  vehicles. 

A by-law  of  the  city  in  which  the  defendant  company’s  street  cars  were  operated 
provided  that,  where  cars  are  stopped  at  che  intersections  of  streets  fo"  the 
purpose  of  taking  on  or,  letting  off  passengers,  the  cars  shall  be  stopped  before 
passing  such  intersections.  The  plaintiff,  a passenger  on  one  of  the  cars, 
desired  to  get  off  at  the  intersection  of  a certain  street,  but  was  not  able  to 
do  so;  she  asked  the  motcrrnan  to  let  her  off,  and  he  stopped  the  car  before 
reaching  the  next  intersection  or  stopping  place;  she  stepped  off  and  was 
run  down  by  a motor  vehicle  and  injured.  She  sued  the  street  railway 
compan}^  and  S.,  the  owner  of  the  vehicle.  The  jury  found  that  her  injuries 
were  due  to  the  negligence  of  the  defendant  company,  in  that  the  “motor- 
man  should  not  have  stopped  car  between  regular  stops  to  discharge  pas- 
sengers;” also  that  there  was  no  negligence  by  S.  and  no  contributory 
negligence  by  the  plaintiff : — 

Held,  that  the  provisions  of  the  by-law,  taken  with  those  of  sec.  15  of  the 
Motor  Vehicles  Act,  proliibiting  motor  vehicles  from  passing  street  cars 
which  are  stationary  for  the  purpose  of  taking  on  or  discharging  passengers, 
afforded  some  ground  for  assuming  that  there  is,  to  persons  in  the  street, 
a greater  danger  from  street  cars  stopping  elsewhere  than  at  the  usual 
stopping  places,  1;han  when  stopping  where  persons  W'ho  may  be  relying 
upon  those  provisions  may  reasonably  expect  them  to  stop. 

Held,  therefore,  that  there  was  some  evidence  of  negligence  w^hich  could  not 
have  been  withdrawn  from  the  jury;  and  the  trial  Judge  directed  judgment 
to  be  entered  for  the  plaintiff  against  the  defendant  company  for  the  damages 
assessed  and  costs. 


Action  against  the  street  railway  company  and  one  Stiles  to 
recover  damages  for  injury  sustained  by  the  plaintiff  by  being  struck 
by  a motor-car  owned  and  driven  by  the  defendant  Stiles,  after 
she  (the  plaintiff)  had  ahghted  from  a street  car  of  the  defendant 
company  upon  a highway  in  the  city  of  Hamilton.  The  plaintiff 
alleged  neghgence  on  the  part  of  the  defendants  or  one  of  them. 

The  action  was  tried  with  a jury  at  Hamilton. 

M.  J.  O’Reilly,  K.C.,  for  the  plaintiff. 

George  Lynch-Staunton,  K.C.,  and  A.  Hope  Gibson,  for  the 
defendant  company. 

S.  F.  Washington,  K.C.,  and  C.  V.  Langs,  for  the  defendant 
Stiles. 
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May  14.  Kelly,  J.: — On  the  evening  of  the  9th  April,  1919, 
the  plaintiff  was  a passenger  on  one  of  the  defendant  company’s 
cars,  which  was  proceeding  westerly  on  King  street  in  the  city  of 
Hamilton.  The  car  stopped  as  it  reached  Arthur  avenue  north — 
a street  running  northerly  from  King  street — presumably  for  the 
purpose  of  taking  on  or  discharging  passengers.  Just  after  it  had 
again  started  up,  the  plaintiff,  who  had  intended  to  alight  at 
Arthur  avenue  north,  and  who  swore  that  the  crowd  was  too  great 
to  permit  of  her  getting  off  there,  walked  to  the  front  vestibule  of 
the  car  and  asked  the  motorman  to  be  let  off.  There  is  a conflict 
in  the  evidence  as  to  the  form  of  her  request,  and  as  to  whether 
it  was  to  be  let  off  then  and  there,  or  at  the  next  regular  stopping 
place. 

The  motorman  did  bring  the  car  to  a standstill  immediately 
following  upon  her  request  and  before  reaching  the  next  street 
intersection  or  next  usual  stopping  place.  The  door  of  the  front 
vestibule  was  then  opened,  and  the  plaintiff  passed  out  of  the 
car  on  to  the  pavement;  and,  as  she  was  proceeding  in  a somewhat 
north-westerly  direction  towards  the  north  side  of  the  street,  she 
was  struck  by  a motor-car  owned  and  driven  by  the  defendant 
Stiles,  which  was  also  proceeding  westerly  on  King  street. 

Her  action  is  against  the  railway  company  and  Stiles. 

Tfie  jury  found  that  her  injuries  were  due  to  the  negligence  of 
the  defendant  company,  in  that  the  “motorman  should  not  have 
stopped  car  between  regular  stops  to  discharge  passengers.”  They 
also  found  that  there  was  no  negligence  by  the  defendant  Stiles, 
and  no  contributory  negligence  by  the  plaintiff. 

The  defendant  company  contends  that  what  the  jury  declares 
was  negligence  was  not  negligence  for  which  it  is  liable.  By-law 
No.  2139  of  the  City  of  Hamilton,  as  amended  on  the  10th  October, 
1918,  by  by-law  No.  2149,  provides  that  the  Hamilton  Street 
Railway  Company,  when  any  of  its  cars  operating  on  the  streets 
of  the  city  of  Hamilton  are  stopped  at  the  intersections  of  streets 
for  the  purpose  of  taking  on  or  letting  off  passengers,  shall  stop 
such  cars  before  passing  such  intersections  instead  of  stopping 
after  passing  the  intersections. 
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This,  taken  with  sec.  15*  of  the  Motor  Vehicles  Act,  R.S.O. 
1914,  ch.  207,  prohibiting  motor  vehicles  from  passing  street  cars 
which  are  stationary  for  the  purpose  of  taking  on  or  discharging 
passengers,  afforded  some  ground  for  assuming  that  there  is,  to 
persons  in  the  street,  a greater  danger  from  street  cars  stopping 
elsewhere  than  at  the  usual  stopping  places,  than  when  stopping 
where  persons  who  may  be  relying  on  the  above  provisions  may 
reasonably  expect  them  to  stop.  Correspondingly  those  operating 
street  cars  should  realise  that  there  is  such  greater  danger,  and 
take  reasonable  precautions  against  its  possible  consequences. 
While  I do  not  lay  it  down  that  the  stopping  of  a street  car  between 
the  usual  stopping  places  is  in  itself  an  act  of  negligence,  there  is, 
it  seems  to  me,  a duty  on  those  operating  a street  car  to  take 
reasonable  means  to  safeguard  one  who,  by  their  act,  may  be 
exposed  to  such  danger.  It  is  Hkewise  incumbent  on  persons  in 
the  position  in  which  the  plaintiff  placed  herself  or  was  placed, 
to  take  reasonable  means  to  avoid  such  danger.  But  the  jury  have 
exonerated  her  from  negligence  in  that  respect.  They  have  also 
determined  that  in  the  circumstances  the  motorman  was  remiss  in 
his  duty. 

In  my  opinion,  there  was  in  the  evidence  for  the  plaintiff 
something  for  the  jury’s  consideration,  and  the  case  could  not 
properly  have  been  vdthdrawn  from  them.  On  the  whole  evidence 
the  verdict  should  not,  in  my  opinion,  be  disturbed. 

Judgment  will  go  in  the  plaintiff’s  favour  against  the  defendant 
company  for  the  damages  assessed  and  costs,  and  dismissing  the 
action  as  against  the  defendant  Stiles  with  costs. 

*15.  When  a motor-vehicle  meets  or  overtakes  a street  car  which  is 
stationary  for  the  purpose  of  taking  on  or  discharging  passengers,  the  motor 
vehicle  shall  not  pass  the  car  on  the  side  on  which  passengers  are  getting  on  or 
off  until  such  passengers  have  got  on  or  got  safely  to  the  side  of  the  street  as 
the  case  may  be. 
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[MIDDLETON,  J.] 

W.  G.  Craig  & Co.  Limited  v.  Gillespie. 

Assignments  and  Preferences — Chattel  Mortgage  and  Assignment  of  Book-debts 
Made  in  Favour  of  Creditor — Insolvency  of  Debtors — Subsequent  Assign- 
ment for  Benefit  of  Creditors,  but  not  within  60  Days — Assignments  and 
Preferences  Act,  sec.  5 (3),  (4) — Intention — Pressure — Unjust  Preference 
— Affidavit  of  Bona  Fides  Madeby  Secretary-treasurer  of  Mortgagee-company 
— Omission  of  Statement  of  Deponent’s  Knowledge  of  Facts — Bills  of  Sale 
and  Chattel  Mortgage  Act,  sec.  12  (3) — Fatal  Defect — Change  in  Wording 
of  Statute. 

The  plaintiff  company,  a creditor  of  a trading  firm,  obtained  from  their 
debtors  a chattel  mortgage  upon  a stock  of  goods  and  an  assignment  of 
book-debts.  The  firm  afterwards  made  an  assignment  to  the  defendant  for 
the  benefit  of  creditors.  The  plaintiff  company  sought  to  establish  its 
priority  over  the  assignment  to  the  defendant: — 

Held,  that,  as  the  defendant’s  assignment  was  not  made  within  60  days  after 
the  transaction  with  the  plaintiff  company,  and  that  transaction  was  not 
attacked  within  60  days,  there  was  no  statutory  presumption  of  invalidity: 
Assignments  and  Preferences  Act,  R.S.O.  1914,  ch.  134,  sec.  5,  sub-secs. 

3 and  4. 

Upon  the  evidence,  there, was  insolvency  to  the  knowledge  of  both  debtors 
and  creditor,  and  there  was  an  intention  to  give  and  to  obtain  an  unjust 
preference.  But  there  was  pressure — ancj  there  was  no  agreement  to  give 
credit  or  supply  future  goods  save  for  cash.  The  plaintiff  company’s 
mortgage  and  assignm.ent  of  book-debts  were,  because  of  the  pressure,  not 
assailable  as  constituting  an  unjust  preference. 

The  chattel  mortgage,  however,  was  void  as  against  creditors,  because,  the 
affidavit  of  bona  fides  being  made  by  the  secretary-treasurer  of  the  plaintiff 
company,  he  had  not  made  the  statement  required  by  sec.  12,  suo-sec.  3, 
of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  R.S.O.  1914,  ch.  135,  “that 
the  deponent  is  aware  of  all  the  circumstances  connected  wffn  the  mortgage 
or>^nveyance  and  has  personal  knowledge  of  the  facts  deposed  to.” 

Sub-section  3 is  general  in  its  terms  and  refers  to  all  officers  or  agents  of  a 
corporation. 

The  changes  in  the  wording  of  the  statute  were  noted  and  three  earlier  cases  • 
considered,  viz.:  Bank  of  Toronto  v.  McDougall  (1865),  15  U.C.C.P.  475; 
Freehold  Loan  and  Savings  Co.  v.  Bank  of  Commerce  (1879),  44  U.C.R.  284; 
and  Universal  Skirt  Manufacturing  Co.  v.  Gormley  (1908),  17  O.L.R.  114. 


The  plaintiff,  an  incorporated  company,  a creditor  of  Tripp  & 
Steenburgh,  a trading  partnership,  obtained  from  that  firm  a 
chattel  mortgage  upon  their  stock  of  goods  and  an  assignment  of 
book-debts. 

More  than  60  days  after  this,  the  firm  made  an  assignment 
to  the  defendant  for  the  general  benefit  of  their  creditors. 

The  plaintiff  company  brought  this  action  to  establish  its 
right  to  priority  over  the  assignment  to  the  defendant. 


May  17.  The  action  was  tried  by  Middleton,  J.,  without  a 
jury,  at  Kingston. 


1920 
May  28. 
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F,  King,  for  the  plaintiff  company. 
A,  B.  Cunningham,  for  the  defendant. 
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May  28.  Middleton,  J.  : — Action  by  a chattel  mortgagee  and 
assignee  of  book-debts  to  establish  its  right  to  priority  over  the 
assignment  for  the  benefit  of  creditors  under  which  the  defendant 
claims.  The  goods  and  debts  were  sold  by  arrangement,  and  the 
proceeds  await  the  determination  of  this  action. 

There  was  no  assignment  and  no  attack  within  the  60  days : so 
there  is  no  statutory  presumption  of  invahdity.* 

On  the  facts,  I find  there  was  insolvency  to  the  knowledge  of 
both  debtors  and  creditor,  and  there  was  an  intention  to  give  and 
to  obtain  an  unjust  preference. 

There  was  pressure — and  there  was  no  agreement  to  give 
credit  or  supply  future  goods  save  for  cash. 

The  debtors,  two  young  men  without  capital,  bought  the 
business  in  1917.  In  1919  they  had  paid  the  vendor,  but  owed, 
according  to  a statement  made  at  the  time  of  the  transaction  in 
question,  nearly  S5,000  : Craig,  $2,138;  Power,  $1,100;  the  milling 
firm,  $400;  and  the  balance  among  small  creditors.  They  had  as 
assets:  stock,  $855;  book-accounts,  $1,600;  fixtures,  $2,600.  The 
stock  was  small  but  good — as  the  business  consisted  in  peddfing 
groceries  and  fiour  among  the  farmers,  who  paid  in  cash  or  kind, 
butter  and  eggs.  Under  fixtures  came  two  horses  and  waggons, 
as  well  as  general  equipment.  Taken  at  face,  this  left  a surplus  of 
a few  dollars,  but  the  fixtures  were  sold  for  $1,300,  a good  price; 
and  the  book-debts,  under  the  careful  handhng  of  the  debtors  and 
energetic  treatment  of  Mr.  E.  M.  Young,  a sohcitor  in  whose 
hands  they  were  placed  for  collection,  yielded  $300  only  in  four 
months,  and  the  balance  remaining  and  all  new  debts  in  these  four 
months  were  sold  for  $600.  No  sane  or  experienced  merchant 
would  have  thought  a condition  of  solvency  existed  at  that  time. 
The  past  due  debts  were  too  large.  ' A business  might  have  been 
built  up,  and  solvency  might  in  time  have  been  created,  had  the 
debtors  possessed  business  capacity  and  had  the  creditors  as  a 
whole  co-operated — but  insolvency  clearly  existed  at  the  time. 

Before  'the  mortgage  was  registered,  Power  came  upon  the 
scene  and  found  out  what  was  being  done.  Pie  threatened  an 

*See  the  Assignments  and  Preferences  Act,  R.S.O.  1914,  ch.  134,  sec.  5, 
sub-secs.  3 and  4. 
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immediate  attack,  but  the  plaintiff  company’s  representative 
promised  to  divide  with  him.  The  company’s  claim  was  twice 
Power’s,  and  Power  was  to  receive  $1  out  of  every  $3  which  the 
company  collected. 

Martin,  the  agent  of  the  milling  firm,  also  turned  up,  and  he 
was  got  rid  of  by  the  statement  that  the  unusual  activity  in  the 
office  was  the  installation  of  a system  for  looking  after  the  accounts, 
and  not  an  indication  of  trouble. 

When  the  assignment  took  place,  it  was  found  that  the  debts 
were  $1,000  greater  than  stated  by  the  debtors,  who  had  not  proper 
books  and  depended  on  memory  as  to  the  amount  owed. 

There  was  also  a mortgage  made  by  Tripp,  on  his  share  of  the 
business,  for  $800 — the  proceeds  of  which  went  to  pay  off  the 
original  owner — ^which  was  ignored  or  overlooked  in  the  estimate 
of  solvency. 

As  I understand  the  cases,  the  doctrine  of  pressure  covers  all 
this  and  defeats  the  right  of  the  assignee  and  attacking  creditors. 
Apart  from  cases,  I should  have  taken  the  view  that  the  parties 
intended  the  natural  consequences  of  their  acts.  The  creditor  goes 
to  a weak  debtor  and  demands  security,  and  this  Micawber  signs 
what  is  put  before  him,  and,  with  a sigh  of  relief,  thinks  he  has 
esc^ed  his  “temporary  embarrassment  of  a pecuniary  nature,” 
and  hopes  “something  will  turn  up,”  but  he  knows  he  has  given 
the  preference  asked;  and,  if  he  is  versed  in  commercial  law  and 
morals,  he  knows  that,  as  soon  as  the  60  days  mentioned  in  the 
statute  have  gone  by,  he  has  little  to  hope  for;  for,  if  he  read  the 
document  signed,  he  must  have  realised  the  utter  impossibihty  of 
making  the  payments  falling  due  on  his  mortgage  and  keeping  his 
other  creditors  at  bay.  But  pressure  is  said  to  remove  all  idea  of 
an  attempt  to  obtain  an  unjust  preference.  An  index  to  the  situ- 
ation is  found  in  the  fact  that  the  plaintiff  company  supplied  the 
debtors  with  $150  worth  of  goods  only  when  $100  had  been  placed 
in  Mr.  Young’s  hands  to  pay  for  them. 

But  the  attack  upon  the  security  is  also  based  upon  another 
ground.  The  mortgage  is  said  to  be  void  for  failure  to  comply  with 
the  Bills  of  Sale  and  Chattel  Mortgage  Act,  R.S.O.  1914,  ch.  135, 
as  the  affidavit  of  hona  fides  is  made  by  Mr.  Craig,  the  secretarj^- 
treasurer  of  the  plaintiff  company,  and  he  has  not  made  the  state- 
ment required  by  sec.  12,  sub-sec.  3,  “that  the  deponent  is  aware 
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of  all  the  circumstances  connected  with  the  mortgage  or  conveyance 
and  has  personal  knowledge  of  the  facts  deposed  to.” 

Reading  the  statute  apart  from  cases,  no  one  could  doubt  that 
this  statement  is  essential. 

Sub-section  1 enables  the  affidavit  to  be  made  by  an  agent  of 
the  mortgagee  “if  aware  of  all  the  circumstances  and  properly 
authorised  in  writing.” 

Sub-section  2 provides  that,  where  the  mortgage  is  to  a 
corporation,  the  affidavit  may  be  made  “by  the  president,  vice- 
president,  manager,  assistant-manager,  secretary  or  treasurer,  or 
by  any  other  officer  or  agent  thereof  authorised  to  do  so  by  resolu- 
tion of  the  directors.” 

Sub-section  3 provides  that,  where  the  affidavit  is  made  by  the 
agent  of  the  mortgagee,  “ or  by  an  officer  or  agent  of  a corporation,’  ^ 
it  shall  state  that  he  is  aware  of  the  circumstances  and  has  personal 
knowledge  of  the  facts  deposed  to. 

In  other  words,  when  the  mortgage  is  to  an  individual  it  is 
presumed  that  he  knows  the  facts  and  can  swear  to  the  intention,  but 
when  some  one  other  than  the  mortgagee  undertakes  to  swear  to 
the  intention  he  must  also  state  that  he  has  personal  knowledge 
of  the  circumstances  and  the  facts  deposed  to. 

In  Bank  of  Toronto  v.  McDougall  (1865),  15  U.C.C.P.  475,  the 
mortgage  was  made  to  a corporation,  and  the  affidavit  was  made 
by  its  president.  There  was  then  no  such  section  as  that  quoted. 
The  mortgage  was  required  to  be  accompanied  by  an  affidavit  of 
the  mortgagee  or  his  agent  authorised  in  writing  shewing  hona 
fides,  but  no  provision  was  made  dealing  with  the  case  of  a corpo- 
ration. The  holding  was  that  the  president  was  not  acting  as  an 
agent  and  so  did  not  need  written  authority:  “He  is  exercising  the 
corporate  powers  of  the  institution  in  the  only  way  in  which  they 
can  be  exercised  at  all:  he  acts  directly  and  in  chief,  and  not  by 
delegation.  The  metaphysical  body  never  can  in  fact  act;  but  as 
it  does  act  in  contemplation  of  law,  its  functions  must  be  performed 
through  the  instrumentahty  of  others;  but  such  others  are  no  more 
agents  in  the  proper  acceptation  of  the  term,  than  the  amanuensis 
who  writes  the  name  of  another  in  his  presence  and  at  his  request” 
(pp.  482,  483).  The  affidavit  was  therefore  “considered  as  the 
affidavit  of  the  mortgagee,  made  in  the  only  way  the  mortgagee 
could  make  the  affidavit,  namely,  through  its  administrative 
officer”  (p.  483). 
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When,  some  15  years  later,  the  Court  was  asked  to  apply  the 
doctrine  to  the  case  of  an  affidavit  made  by  a manager  of  a loan 
company,  in  Freehold  Loan  and  Savings  Co.  v.  Bank  of  Commerce 
(1879),  44  U.C.R.  284,  the  Court  was  obviously  shocked  at  the 
audacity  of  the  earher  decision,  and  declined  to  extend  the  doctrine, 
and  distinguished  the  case  upon  the  ground  that  a manager  stands 
‘Tn  a very  different  position  from  its  president.  The  latter  is  one 
of  the  corporation,  the  chief  partner,  and  in  a sense  its  organ  and 
representative.  The  manager  is  an  executive  officer,  not  a corpo- 
rator— a mere  agent,  with  certain  specified  executive  functions.” 

In  Universal  Skirt  Manufacturing  Co.  v.  Gormley  (1908),  17 
O.L.R.  114,  the  question  again  arose.  The  affidavit  had  been 
made  by  the  president  of  the  company.  The  statute  had  been 
changed,  and  the  amendment  is  found  in  the  Statute  Law  Amend- 
ment Act,  1903,  3 Edw.  VII.  ch.  7,  sec.  30.  The  section  reads: 
< :}:  :ic  •£  Hiortgage  be  made  to  a company  the  said  affidavits 

may  be  made  by  the  president,  vice-president,  manager,  assistant 
manager,  secretary,  or  treasurer  of  such  company,  or  by  any  other 
officer  or  agent  of  such  company  duly  authorised  by  resolution  of 
the  directors  in  that  behalf.  Any  such  affidavit  made  by  an  officer 
or  a^nt  shall  state,”  etc. 

mabee,  J.,  the  trial  Judge,  held  that  the  words  ‘'made  by  an 
officer  or  agent”  indicated  that  the  requirement  of  the  latter  part 
of  the  section  was  not  intended  to  apply  to  all  affidavits  made  by 
those  authorised  to  depose  for  a corporation — ^for  them  the  clause 
would  have  read  “any  such  affidavit  shall  state,”  etc. 

On  appeal  it  was  held  by  the  majority  of  the  Court  that  the 
law  stood  as  declared  by  Bank  of  Toronto  v.  McDougall,  and  the 
president  was  not  an  officer  but  a principal  swearing  as  and  for 
the  corporation,  in  the  only  way  in  which  it  could  make  oath  by 
its  mouthpiece,  and  that  the  statute  had  not  declared  “that  the 
president  is  an  officer  within  the  meaning  of  the  section.” 

The  majority  also  agreed  that  the  trial  Judge  had  correctly 
construed  the  section,  and  that  “only  such  officer  or  agent  as  is 
authorised  by  resolution  of  the  directors  in  that  behalf  requires 
to  make  the  affidavit  with  the  words  that  he  is  aware,”  etc. 
(17  0.L.R.  atp.  123). 

Mr.  Justice  Riddell  dissents  and  gives  very  full  reasons  for  his 
views. 
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I do  not  intend  to  discuss  the  question  of  the  exact  relation 
between  the  company  and  its  president.  The  reasoning  is  appli- 
cable to  all  directors,  and  the  foundation  of  the  decision  in  15 
U.C.C.P.  is  the  fact  that  the  president  is  chosen  by  the  directors 
from  their  own  number,  and  the  ownership  of  so  much  stock  is  the 
qualification  for  directorship.  Since  1864,  much  has  been  written 
on  the  subject  of  the  position  of  directors  and  their  true  relation 
to  the  company.  Ferguson  v.  Wilson  (1866),  L.R.  2 Ch.  77,  89, 
where  Lord  Cairns  says,  ‘^What  is  the  position  of  directors  of  a 
pubhc  company?  They  are  merely  agents  of  the  company,”  is  the 
beginning  of  what  Palmer  calls  “a  long  series  of  decisions”  estabhsh- 
ing  this  proposition.  If  the  matter  is  investigated  in  a Court  where 
the  decisions  that  bind  me  do  not  control,  the  statement  made 
in  our  decisions  may  have  to  be  reconsidered. 

Nor  do  I intend  to  refer  to  the  cases  in  which  it  was  held  that 
v^here  a party  was  entitled  to  certain  rehef  upon  fifing  his  affidavit 
a corporation  could  not  obtain  that  relief  because  an  affidavit  by 
its  president  was  not  a compliance  with  the  requirement. 

Nor  shall  I refer  to  the  long  series  of  cases  discussing  who  is 
and  who  is  not  an  officer  of  a corporation  for  the  purposes  of  dis- 
covery. 

I merely  draw  attention  to  the  fact  that  the  statute  in  force  in 
1864  spoke  only  of  an  ‘‘agent.”  ‘The  statute  of  1903  and  the 
present  statute,  after  enumerating  the  president,  vice-president, 
manager  and  assistant  manager,  secretary  and  treasurer,  speaks  of 
“any  other  officer  or  agent.”  The  earlier  decisions  had  found  that 
the  president  was  not  an  agent  and  that  the  manager  was  an  agent. 
Nowhere  is  there  a holding  that  the  president  is  not  an  officer, 
but  in  Universal  Skirt  Manufacturing  Co.  v.  Gormley  the  law  is 
discussed  as  though  the  introduction  of  the  words  ‘^officer  or” 
had  not  changed  the  situation.  The  statute,  as  recast  in  1910  and 
now  found  in  R.S.O.  1914,  ch.  135,  sec.  12,  cannot  be  distinguished 
from  the  Act  of  1903  so  far  as  the  case  depends  upon  the  theory 
that  the  president  is  not  an  “agent”  or  “an  officer  or  agent”  of 
the  company. 

But,  bearing  in  mind  that  a manager  is  an  agent  according  to  the 
cases,  sub-sec.  3 cannot  now  be  read  as  referring  only  to  the  “other 
officer  or  agent”  of  the  company  specially  authorised.  It  required 
much  ingenuity  so  to  construe  the  Act  of  1903,  but  the  words  upon 
which  this  feat  was  accomplished  are  completely  changed. 
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‘‘The  affidavit’’  refers  to  sub-sec.  1,  and  means  “every  affidavit 
of  hona  fides  required  by  this  Act.”  To  attempt  to  read  these 
words  in  the  present  Act  as  meaning  “the  affidavit  of  an  agent 
authorised  by  the  directors,”  as  was  done  in  the  Gormley  case, 
would  make  sub-sec.  3 a meaningless  jumble. 

In  the  hght  of  the  cases,  the  “manager,  assistant  manager, 
secretary,  or  treasurer”  are  agents,  and  the  authorised  officer  or 
agent  is  rightly  spoken  of  in  sub-sec.  3 as  an  “other  officer  or  agent.” 

Sub-section  3 is  general  in  its  terms,  and,  in  my  view,  refers 
to  all  officers  or  agents  of  the  corporation. 

In  my  view,  this  mortgage  is  bad  for  this  reason. 

In  the  result,  the  claim  to  the  proceeds  of  the  book-debts  is 
estabhshed.  The  claim  to  the  proceeds  of  the  goods  fails. 

I give  no  costs,  as  success  is  divided.  I should  have  given  no 
costs  had  the  plaintiff  succeeded,  to  mark  my  disapproval  of  the 
transaction. 

The  assignee  may  have  his  costs  out  of  the  proceeds  of  the  goods. 


^ [ROSE,  J.] 

Bonham  v.  Bonham. 

Promissory  Notes — Action  on,  by  Executor  of  Deceased  Payee — Defence — 
Oral  Agreement  between  Maker  and  Payee — Gift  of  Money — Payment  of 
Interest — Consideration — Agreement  in  Defeasance  of  Contract  Contained 
in  Notes — Evidence — Inadmissibility. 

The  defendant  asked  his  mother  to  lend  him  a sum  of  money,  and  she  said 
she  would  not  lend  but  give  him  the  sum,  “provided  you  pay  me  interest 
on  it  as  long  as  I live.”  She  gave  him  the  money,  and  he  made  two  prom- 
issory notes  in  her  favour,  which  were  renewed,  in  1905,  by  two  notes, 
payable  three  years  after  date,  to  the  mother’s  order,  with  interest. 
One  of  the  notes  was  signed  by  the  defendants  wife  as  well  as  himself. 
Interest  was  duly  paid  until  the  mother’s  death  in  1919.  The  executor 
of  the  mother  sued  the  defendant  upon  the  two  notes,  and  at  tbe  trial  of 
the  action  the  defendant  testified  to  what  his  mother  had  said,  adding 
that  the  money  was  paid  over  to  him  and  accepted  under  the  arrangement 
stated.  On  cross-examination,  he  said  that  the  money  was  not  an  absolute 
gift  to  him  unless  he  outlived  his  mother — it  was  a loan  to  him  for  bis 
lifetime,  and  if  he  died  first  his  mother  “could  collect  it:” — 

Held,  that,  as  the  money  was  to  be  repaid  in  case  the  defendant  predeceased 
his  mother  or  in  case  he  failed  to  pay  the  interest,  there  was  no  absolute 
gift,  and  the  handing  over  of  the  money  was  consideration  for  the  promise 
to  repay  it. 

The  oral  agreement  relied  upon  by  the  defendant  was  not  an  agreement  sus- 
pending the  coming  into  force  of  tlie  contract  contained  in  the  notes,  but 
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an  agreement  in  defeasance  of  that  contract;  and  therefore  evidence  of  the 
agreement  was  not  admissible,  or,  being  admitted  and  believed,  it  was  not 
an  answer  to  the  plaintiff’s  claim. 

Review  of  the  authorities. 

Hitchings  and  Coulthurst  Co.  v.  Northern  Leather  Co.  of  America  and  Doushkess, 
[1914]  3 K.B.  907,  and  Graves  v.  Clark  (1842),  6 Blackford  (Ind.)  194, 
specially  referred  to. 

McQuarrie  v.  Brand  (1896),  28  O.R.  69,  Ontario  Ladies  College  v.  Kendry 
(1905),  10  O.L.R.  324,  and  Commercial  Bank  of  Windsor  v.  Morrison  (1902), 
32  Can.  S.C.R.  98,  distinguished. 

Action  upon  two  promissory  notes. 

The  action  was  tried  by  Rose,  J.,  without  a jury,  at  Hamilton. 
H.  Carpenter,  for  the  plaintiff. 

W.  S.  MacBrayne,  for  the  defendant. 

May  28.  Rose,  J.: — -The  plaintiff  is  the  executor  of  the  will 
of  his  mother,  Elizabeth  Bonham,  deceased.  He  sues  the  de- 
fendant, his  brother,  upon  two  promissory  notes,  each  dated 
the  12th  May,  1905,  and  payable  three  years  after  date,  to  the  order 
of  the  testatrix,  the  one  for  $800,  with  interest  at  five  per  cent, 
per  annum,  signed  by  the  defendant  and  his  wife,  the  other  for 
S140,  with  interest  at  the  same  rate,  signed  by  the  defendant 
alone:  These  notes  are  renewals  of  earlier  ones  for  similar  amounts. 
The  defendant  duly  paid  the  interest  on  each  of  them  to  the  testa- 
trix until  her  death  in  1919:  so  that  there  is  no  suggestion  of 
any  defence  based  upon  the  Statute  of  Limitations. 

The  circumstances  under  which  the  original  notes  came  to 
be  signed  are  stated  by  the  defendant  in  his  examination  in 
chief,  as  follows : — 

“Q.  Now  start  off  and  tell  me.  A.  I had  started  farming 
and  farmed  for  over  a year  or  two,  I am  not  positive  to  the  date, 
and  we  owed  money,  and  the  party  to  whom  we  owed  money 
wanted  the  money.  I went  to  Mother  and  asked  if  she  had  any 
money  to  lend — I had  never  got  anything  from  her — and  Mother 
said,  ‘No  Lincoln,  I v/on’t  lend  you  any,  but,^  she  said,  T will 
give  you  this  money  provided  you  pay  me  interest  on  it  as  long 
as  I live.’ 

“Q.  Was  the  money  paid  over  under  that  arrangement? 
A.  That  was  the  arrangement. 

“Q.  Was  it  accepted  by  you  under  that  arrangement? 
A.  It  was,  and  she  repeated  it  time  and  again  years  after.” 

On  his  cross-examination,  he  adds  the  following : — 
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“Q.  Mr.  Bonham,  when  you  got  this  money  20  odd  years 
ago  from  your  mother  in  the  first  place,  did  your  wife  sigh  any 
notes  with  you?  A.  As  I just  said,  she  signed  one  note  of  $800, 
which  went  on  the  debt  of  the  place. 

‘‘Q.  Why  did  she  sign  it?  You  told  me  on  the  examination. 
I just  want  to  see  how  your  memory  runs  on  the  note.  Why 
did  your  wife  sign?  A.  I had  practically  nothing  in  the  way  of 
property,  and  it  was  to  make  sure  that  if  I should  drop  off  Mother 
could  collect  it  if  she  needed  it. 

“Q.  Well,  it  was  not  an  absolute  gift  to  you  unless  you 
outlived  your  mother?  A.  That  was  the  way  it  was  given. 

‘‘Q.  It  was  a loan  to  you  for  your  lifetime;  if  you  outhved 
your  mother  you  were  to  get  it?  A.  Yes. 

If  not,  then  your  wife  would  be  responsible  for  $800 
anyway?  A.  Yes. 

‘‘Q.  The  $140  h^d  no  string  attached  to  it,  because  your 
wife  did  not  go  on  that?  A.  No.’’ 

I believe  the  defendant’s  story,  as  above  set  forth  in  his  own 
words — and  there  is  ample  corroboration  of  it;  so  that  the  question 
is,  whether  the  evidence  was  properly  admissible,  or,  what  is  the 
sale  thing,  whether,  having  been  admitted  and  being  beheved, 
it  discloses  any  answer  to  the  plaintiff’s  claim. 

No  one  doubts  that  it  is  a rule  that  evidence  of  a contem- 
poraneous oral  agreement  is  not  admissible  to  vary  the  terms  of 
a promissory  note;  and  what  has  to  be  decided  is  whether  the 
evidence  falls  within  that  rule,  or  whether  it  is  admissible  as 
being  evidence  impeaching  the  consideration,  or  shewing — to 
use  the  words  of  sec.  40  (5)  of  the  Bills  of  Exchange  Act — ^that 
the  dehvery  was  conditional  or  for  a special  purpose  only,  and 
not  for  the  purpose  of  transferring  the  property  in  the  notes. 

Mr.  MacBrayne  argued,  in  the  first  place,  that,  as  the  testatrix 
made  a gift  of  the  money  to  the  defendant,  there  was  no  considera- 
tion for  the  promise  to  repay  it.  This  argument,  as  it  seems  to 
me,  is  not  sound.  Upon  the  evidence,  the  money  was  to  be  repaid 
in  case  the  defendant  predeceased  his  mother  or  in  case  he  failed 
to  pay  the  interest;  there  was,  therefore,  no  absolute  gift,  and 
the  handing  over  of  the  money  was  consideration  for  the  promise 
to  repay  it:  there  is  no  question  of  consideration,  but  only  a 
question  whether  the  contract  expressed  in  the  notes  is  a contract 
by  which  the  defendant  is  bound. 
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The  next  argument  was  that  the  evidence  was  admissible  as 
shewing  that  there  was  an  incomplete  or  conditional  dehvery  of  the 
notes;  that  the  instruments  were  not  to  become  operative  as 
notes  unless  the  condition,  viz.,  the  death  of  the  defendant,  in  the 
hfetime  of  the  testatrix,  was  fulfilled. 

Was  this  the  effect  of  the  conversation  between  the  testatrix 
and  the  defendant,  as  reported  by  the  defendant?  In  my  opinion, 
it  was  not.  I think  that  the  bargain  was,  not  that  the  commence- 
ment of  the  obhgation  represented  by  the  notes  should  be  sus- 
pended, but  rather  that  the  notes  should  take  some  effect,  but 
should  be  liable  to  be  defeated  if  the  event  mentioned  in  the 
oral  agreement  happened;  see  Wallis  Littell  (1861),  11  C.B.  N.S. 
369,  at  p.  374.  They  were  to  take  effect  at  least  so  far  as  was 
necessary  to  bind  the  defendant  to  pay  interest;  they  were  hable 
to  be  defeated  if  the  interest  was  paid  and  the  testatrix  predeceased 
the  defendant.  The  documents  were  sigijed  and  handed  over 
as  promissory  notes,  but  there  was  an  oral  agreement  that  at 
maturity  they  should  not  be  paid  if  the  defendant  and  his  mother 
were  both  living,  and  the  interest  had  been  duly  paid.  The 
case  is,  therefore,  like  New  London  Credit  Syndicate  v.  Neale, 
[1898]  2 Q.B.  487.  See  the  judgment  of  A.  L.  Smith,  L.J., 
at  p.  490.  In  other  words,  the  agreement  relied  upon  is  not  an 
agreement  suspending  the  coming  into  force  of  the  contract 
contained  in  the  notes,  but  an  agreement  in  defeasance  of  that 
contract:  therefore  the  evidence  of  it  was  not  admissible: 
Hitchings  and  Coulthurst  Co.  v.  Northern  Leather  Co.  of  America 
and  Doushkess,  [1914]  3 K.B.  907. 

In  Woodhridge  v.  Spooner  (1819),  3 E.  & Ald.^233,  cited  by 
Cameron,  C.  J.,  in  Porteous  v.  Muir  (1884),  8 O.R.  127,  it  was 
held  that  it  was  not  open  to  the  defendant  to  shew  a verbal  con- 
temporaneous agreement  that  a note,  which  on  its  face  pur- 
ported to  be  payable  on  demand,  was  not  to  be  payable  until 
after  the  death  of  the  payee;  and  in  Porteous  v.  Muir  the  rule 
laid  down  in  Woodhridge  v.  Spooner  was  applied,  although  the  note 
seemed  to  be  an  incident  in,  or  part  of,  a larger  agreement,  by  the 
terms  of  which  the  note  was  to  have  an  effect  differing  from  its 
apparent  legal  effect. 

An  American  case  in  which  the  facts  are  very  like  those  of  the 
present  case,  except  that  the  action  was  brought  in  the  hfetime 
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of  the  payee,  is  Graves  v.  Clark  (1842),  6 Blackford  (Ind.)  194. 
There  it  was  held,  following  Woodhridge  v.  Spooner  and  other 
EngUsh  cases,  that  evidence  was  not  admissible  to  prove  that, 
at  the  time  of  the  execution  of  the  note,  the  plaintiff  declared  that 
the  amount  for  which  the  note  was  given  was  advanced  by  him 
to  the  defendant,  who  was  his  son-in-law,  and  was  not  to  be 
demanded  until  after  his  death,  nor  then,  unless  the  amount 
received  by  the  defendant,  as  his  share  of  the  plaintiff's  estate, 
should  be  greater  than  the  amount  received  by  the  other  children 
of  the  plaintiff,  or  unless  the  plaintiff  should  become  insolvent. 
See  also  Daniel  on  Negotiable  Instruments,  6th  ed.,  pp.  114-120. 

The  cases  cited  by  Mr.  MacBrayne  are  all  clearly  disting- 
uishable. Thus  in  McQuarrie  v.  Brand  (1896),  28  O.R.  69,  the 
contract  set  up  by  the  defendant  was  a contract  independent  of 
his  contract  to  pay  the  note,  and  was  not  involved  in  the  con- 
sideration for  the  note.  It  was  a contract  that,  if  the  defendant 
did  a certain  thing  which,  but  for  the  contract,  he  would  not  have 
been  bound  to  do,  his  doing  it  would  be  accepted  as  payment  of 
the  note.  He  did  what  was  stipulated,  and  the  evidence  was, 
therefore,  admissible — ^in  an  action  upon  the  note — as  under  a 
pltfa  of  payment.  Ontario  Ladies  College  v.  Kendry  (1905),  10 
O.L.R.  324,  is  a case  in  which  there  was  an  agreement  suspending 
the  coming  into  force  of  the  contract  contained  in  the  note;  and 
so  also  is  Commercial  Bank  of  Windsor  v.  Morrison  (1902),  32  Can. 
S.C.R.  98;  neither  of  these  cases  is,  in  its  facts,  in  the  least  like 
the  present  case. 

The  defence  fails,  and  there  will  be  judgment  for  the  amount  of 
the  notes  with  interest  from  the  12th  May,  1919,  and  costs. 
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[ORDE,  J.] 

Gray  v.  Peterborough  Radial  R.W.  Co. 


Negligence — Collision  of  Street-car  and  Motor-truck  in  Highv)ay — Injury  to 
Voluntary  Passenger  in  Truck — Action  against  Street  Railway  Company 
and  Owner  of  Truck — Finding  of  Jury — Negligence  of  Drivers  of  both 
Vehicles— Truck  Driven  by  Servant  of  Owner  but  not  in  Course  of  Employ- 
ment— Master  and  Servant-^Failure  to  Establish  Liability  of  Master  at 
Common  Law — Effect  of  Motor  Vehicles -Act,  R.S.O.  1914,  ch.  207,  sec.  19 
{Amended  by  7 Geo.  V.  ch.  49,  sec.  14,  and  8 Geo.  V.  ch.  37,  sec.  8) — Injured 
Occupant  not  Aware  that  Vehicle  Used  on  Private  Business  of  Driver. 

Section  19  of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207  (as  amended  by 
7 Geo.  V.  ch.  49,  sec.  14,  and  8 Geo.  V.  ch.  37,  sec.  8),  renders  the  owne^  of  a 
motor-vehicle  liable  in  damages  in  circumstances  where  he  would  not  be 
liable  at  common  law.  In  viev/  of  the  wide  judicial  interpretation  given  to 
that  section  by  the  Courts,  its  provisions  are  not  to  be  limited  to  cases  of 
injuries  to  persons  using  the  highway  other  than  occupants  of  the  motor- 
vehicle  itself,  but  extend  to  a case  where  the  occupant  who  is  injured  is  in 
no  sense  a party  to  the  use  of  the  vehicle  upon  business  which  is  not  that  of 
the  owner  and  is  not  aware  of  the  fact  that  the  vehicle  is  being  so  used. 
Mattei  v.  Gillies  (1908),  16  O.L.R.  558,  Smith  v.  Brenner  (1908),  12  O.W.R. 
1197,  Verral  v.  Dominion  Automobile  Co.  (1911),  24  O.L.R.  551,  and 
Bernstein  v.  Lynch  (1913),  28  O.L.R.  435,  applied  and  followed. 

A motor-truck  driven  by  a servant  of  the  owner,  apparently  with  the  permis- 
sion of  the  owner  but  not  upon  the  owner’s  business,  came  into  colhsion 
with  a street-car,  and  one  of  the  occupants,  a boy,  who  was  not  aware,  as 
far  as  the  evidence  shewed,  that  the  driver  was  not  engaged  upon  his 
master’s  business,  and  who  was  permitted  by  the  driver  to  ride  in  the 
truck  as  a voluntary  passenger,  was  injured.  In  an  action  by  the  boy  and 
his  father  against  the  owner  of  the  truck  and  the  street  railway  company, 
to  recover  damages  for  the  injury  and  the  loss  occasioned  by  the  injury, 
the  jury  found  both  the  driver  of  the  street- car  and  the  driver  of  the  motor- 
truck guilty  of  neghgence: — 

Held,  that  the  owner  of  the  truck  was  not  liable  at  common  law  for  the  negli- 
gence of  the  driver,  who  was  not  acting  in  the  course  of  his  employment, 
and  whose  act  of  negligence  was  in  no  way  connected  with  the  owner’s 
interest,  but  arose  solely  from  the  private  business  in  which  he  was  then 
engaged. 

Duffield  V.  Peers  (1916),  37  O.L.R.  652,  distinguished. 

But,  by  virtue  of  sec.  19  of  the  Act,  as  interpreted  in  the  above  cases,  the 
owner  was  liable  for  the  negligence  of  the  driver;  and  judgment  was  given 
against  both  defendants. 

Action  by  Claude  Gray,  an  infant,  by  Joseph  Gray,  his  father 
and  next  friend,  and  by  Joseph  Gray  as  co-plaintiff,  against 
the  Peterborough  Radial  Railway  Company,  the  Hydro-Electric 
Power  Commission  of  Peterborough,  and  the  Bonner-Worth 
Company  Limited,  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  Claude  Gray  and  consequent  expenses 
and  loss  incurred  by  the  plaintiff  Joseph  Gray,  by  reason  of  the 
neghgence  of  the  defendants,  or  one  of  them,  as  the  plaintiffs 
alleged. 
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February  17  and  18.  The  action  was  tried  by  Okde,  J.,  and  a 
jury,  at  Peterborough. 

G.  N.  Gordon,  for  the  plaintiffs. 

Joseph  Wearing,  for  the  defendants  the  Peterborough  Radial 
Railway  Company  and  the  Hydro-Electric  Power  Commission  of 
Peterborough. 

R.  S.  Robertson,  for  the  defendants  the  Bonner-Worth  Company 
Limited. 
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May  28.  Orde,  J.: — This  is  an  action  for  damages  for 
injuries  caused  to  the.  infant  plaintiff,  Claude  Gray,  as  a result 
of  a colhsion  between  a street-car  belonging  to  the  Peterborough 
Radial  Railway  Company  and  a motor-truck  belonging  to  the 
Bonner-Worth  Company.  The  Hydro-Electric  Commission  were 
joined  as  defendants  by  reason  of  their  ownership  or  control  of 
the  railway  company.  It  is  possible  that  either  the  railway  com- 
pany or  the  Hydro-Electric  Commission  was  an  unnecessary 
party,  but  no  objection  was  made  on  this  score,  and  they  were 
represented  by  the  same  counsel. 

LBy  their  verdict  the  jury  found  the  driver  of  the  street-car  and 
driver  of  the  motor-truck  guilty  of  negligence  causing  the 
accident,  and  assessed  the  damages  at  S600  for  the  infant  plaintiff, 
Claude  Gray,  and  $100  for  his  father,  Joseph  Gray. 

At  the  request  of  the  defendants,  I also  submitted  to  the  jury 
the  question  whether,  if  they  found  both  drivers  guilty  of  negli- 
gence, either  could,  by  the  exercise  of  reasonable  care,  have 
avoided  the  accident,  and  if  so  which.  The  plaintiffs  were  not 
interested  in  the  answer  to  this  question,  but  counsel  for  the 
defendants  thought  that  in  some  way  the  answer  might  shift 
the  whole  liability  to  one  or  the  other  of  them.  The  jury 
answered  that  with  reasonable  care  either  might  have  avoided 
the  accident. 

At  the  conclusion  of  the  plaintiffs’  evidence,  the  defendants 
the  Bonner-Worth  Company  moved  for  a nonsuit,  on  the  ground 
that  the  evidence  disclosed  that  the  driver  of  the  motor-truck 
was  not  at  the  time  of  the  accident  engaged  upon  his  employers’ 
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business,  and  that  the  provisions  of  sec.  19  * of  the  Motor  Vehicles 
Act,  R.S.O.  1914,  ch.  207,  in  its  present  amended  form,  did  not 
apply,  under  the  facts  and  circumstances  of  the  present  case. 
The  motion  was  argued  at  the  conclusion  of  the  trial,  and  I re- 
served judgment. 

The  Bonner-Worth  Company  were  manufacturers  of  woollens 
and  textile  goods  in  Peterborough,  and  owned  and  operated  in 
connection  with  their  business  a motor-truck.  During  the  spring 
of  1919  they  were  erecting  certain  buildings  at  their  factory, 
and  had  been  in  the  habit  of  selling  the  loose  or  waste  wood  to 
their  employees,  and  had  allowed  one  Angus  Murray,  the  driver 
of  their  truck,  and  a duly  licensed  chauffeur,  to  use  the  truck 
after  business  hours  for  the  purpose  of  taking  the  wood  away. 
Murray  appears  to  have  been  doing  this  as  a mere  matter  of 
friendship  for  his  feUow-workmen,  and  was  not  under  any  orders 
or  directions  from  his  employers  in  regard  to  it.  The  motor- 
truck was  in  effect  lent  to  him  for  the  purpose.  It  was  the  practice 
for  the  man  who  wanted  his  wood  drawn  to  ask  if  he  or  Murray 
might  have  the  truck  for  the  purpose,  but  there  seems  to  be  some 
doubt  as  to  whether  any  express  permission  was  obtained  on  the 
day  in  question.  Permission  had  been  obtained  by  John  James 
(whose  wood  was  being  moved)  on  an  earher  occasion,  and  it  seems 
to  have  been  assumed  that  that  permission  was  sufficient.  At 
all  events  it  is  safe  to  assume  that  Murray  was  operating  the  truck 
with  the  consent  of  the  owners;  but,  being  in  the  employ  of  the 
owners,  it  is  immaterial,  if  sec.  19  of  the  Motor  Vehicles  Act  is 
applicable,  whether  he  took  the  truck  with  or  without  their 
consent. 

About  6 p.m.  on  the  3rd  June,  1919,  Murray,  having  already 
delivered  one  load  of  wood  at  James’s  house,  was  about  to  return 
to  the  factory  for  another  load.  The  plaintiff  Claude  Gray 
was  playing  near  Murray’s  home,  and,  at  the  request  of  one  of 
Murray’s  sons,  Murray  gave  Gray  permission  to  ride  upon  the 

*Section  19,  with  the  amendments  made  in  1917,  by  7 Geo.  V.  ch.  49, 
sec.  14,  and  in  1918,  by  8 Geo.  V.  ch.  37,  sec.  8,  reads:  “The  owner  of  a 
motor-vehicle  shall  be  responsible  for  any  violation  of  this  Act  or  of  any 
regulation  prescribed  by  the  Lieutenant-Govenor  in  Council,  unless  at  the 
time  of  such  violation  che  motor-vehicle  was  in  the  possession  of  some  person 
other  than  the  owner  without  his  consent,  express  or  imphed,  noc  being  a 
person  in  the  employ  of  the  owner,  and  the  driver  of  a motor  vehicle  not 
being  the  owner  shall  also  be  responsible  for  any  such  violation.’' 
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truck  back  to  the  factory.  At  the  factory  the  truck  was  loaded 
with  wood;  Murray,  the  driver,  took  the  seat  with  a boy  beside 
him;  one  of  Murray’s  sons  got  upon  the  running-board  on  one  side 
and  Claude  Gray  upon  the  running-board  on  the  other  side.  There 
was  also  another  person  sitting  on  the  wood,  and  James,  after 
closing  the  gate,  got  in  beside  the  driver.  It  is  not  necessary  for 
the  purposes  of  my  judgment  to  go  into  the  details  of  the  accident. 
In  attempting  to  cross  the  street  railway  track  upon  McDonnell 
street,  at  a point  about  300  feet  beyond  the  Bonner-Worth  gate- 
way, the  motor-truck  was  struck  by  a street-car  operated  by  the 
Peterborough  Radial  Railway  Company,  Claude  Gray  was  thrown 
to  the  ground,  sustaining  a compound  fracture  of  his  left  thigh, 
and,  according  to  the  medical  testimony,  a permanent  shortening 
of  the  left  leg.  There  was  ample  evidence  to  justify  the 
verdict  of  the  jury  that  both  drivers  were  guilty  of  negligence 
causing  the  accident,  and  there  can  be  no  doubt  as  to  the  liabihty 
of  the  railway  compaiiy. 

The  question  whether  or  not  the  Bonner-Worth  Company 
would  be  hable  at  common  law  was  not  very  seriously  argued. 
Counsel  for  the  plaintiffs  did  contend  that,  if  the  Bonner-Worth 
tompany  were  not  hable  under  the  Motor  Vehicles  Act,  they  were 
hable  at  common  law  on  the  theory  that,  by  allowing  their  em- 
ployee Murray  to  use  the  motor-truck  for  the  purpose  of  carrying 
wood  for  his  fellow-employees,  they  added  to  the  scope  of  Murray’s 
employment  and  so  rendered  themselves  hable  for  his  negligence. 
No  authority  was  cited  for  this  proposition.  The  law  as  to  the 
habihty  of  a master  for  the  negligence  of  his  servant  while  doing 
something  he  is  permitted,  but  not  employed,  to  do,  is  not  clearly 
settled.  It  is  stated  in  Clerk  and  Lindsell  on  Torts,  6th  ed., 
after  discussing  certain  cases  as  to  the  scope  of  the  servant’s 
authority,  at  p.  90: — 

‘‘Whether  a master  is  bo  be  held  responsible  for  the  negligence 
of  the  servant  in  the  course  of  doing  something  which  the  servant 
is  not  employed  to  do,  but  is  merely  permitted  to  do,  for  his  own 
pleasure  or  convenience,  has  never  been  much  considered;  but 
it  is  apprehended  that  the  act  to  which  the  neghgence  is  directly 
incidental,  must,  on  the  principle  of  the  above  cases,  and  by  an- 
alogy to  the  rule  as  to  wilful  torts,  be  done  on  behalf  of  the  master, 
and  that  it  is  not  enough  that  it  should  have  been  merely  permitted.” 
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To  render  the  master  liable  it  is  necessary  to  shew  that  the 
servant  in  doing  the  act  which  occasioned  the  injury  was  acting 
in  the  course  of  his  employment.  If  at  the  time  he  was  engaged, 
not  on  his  master’s  business,  but  on  his  own,  the  relation  of  master 
and  servant  does  not  exist.  And  it  is  immaterial  that  the  servant 
is  using  his  master’s  property  with  his  master’s  permission: 
Halsbury’s  Laws  of  England,  vol.  20,  para.  603;  Cormack  v. 
Dighy  (1876),  9 I.R.C.L.  557.  . In  the  present  case  Murray, 
although  using  his  master’s  truck,  of  which,  while  engaged  upon 
his  master’s  business,  he  was  the  driver,  was  using  it  for  a pur- 
pose of  his  own  or  of  his  fellow-employee  James.  He  was  not  in 
any  way  engaged  upon  his  master’s  business.  While  it  is  pos- 
sible that,  as  bailee  of  the  truck,  his  authority  might  be  such  as  to 
render  his  employers  liable  for  some  tortious  act  done  in  their 
interest,  I am  of  the  opinion  that  no  such  liability  could  attach 
at  common  law  for  an  act  of  negligence  in  no  way  connected  with 
his  employers’  interest  but  arising  solely  from  the  private  business 
in  which  he  was  then  engaged.  The  recent  case  of  Duffield  v. 
Peers  (1916),  37  O.L.R.  652,  32  D.L.R.  339,  in  which  the  master 
was  held  liable,  bears  some  points  of  resemblance  to  this  case 
but  is  distinguishable  from  it  on  the  grounds  already  mentioned. 

The  Bonner-Worth  Company  not  being  hable,  therefore,  at 
common  law,  are  they  liable  under  the  provisions  of  sec.  19  of 
the  Motor  Vehicles  Act?  Mr.  Robertson  contended  that  the 
whole  purview  of  the  Act  is  so  to  regulate  and  govern  the  use  of 
motor-vehicles  upon  highways  as  to  safeguard  other  persons 
travelling  upon  the  highways,  and  that  the  Act  was  not  intended 
to,  and  does  not  when  properly  interpreted,  give  to  persons 
occupying  a motor- vehicle,  whose  driver  infringes  the  Act,  rights 
against  the  owner  which  they  would  not  otherwise  have  possessed. 
And  it  was  suggested  during  the  argument  that  if,  instead  of 
Claude  Gray,  it  had  been  Murray’s  son  who  had  been  injured, 
there  might  be  the  anomalous  case  of  an  infant  suing  his  father’s 
employer  for  damages  sustained  through  the  father’s  negligence 
with  the  father  acting  as  the  infant’s  next  friend.  But  this  illus- 
tration suggests  a plausible  difficulty  rather  than  a real  one, 
because  there  is  no  law  which  exempts  a father  from  liability  to 
his  own  son  for  damages  for  negligence,  and  if  the  negligence 
occurred  while  in  the  performance  of  his  employer’s  business  the 


XLVII.] 


ONTAEIO  LAW  REPORTS. 


545 


employer  would  be  liable  to  the  son; and,  while  the  father  in  most 
cases  is  the  natural  and  proper  next  friend  for  an  infant  plaintiff, 
any  other  person  may  act  in  that  capacity,  and  especially  when 
the  father’s  interests  are  adverse.  The  principle  upon  which  the 
problem  presented  by  Mr.  Robertson’s  contention  is  to  be  solved 
is  not  to  be  found  in  any  such  illustration  as  that  arising  from  an 
injury  to  a member  of  the  neghgent  employee’s  family.^  It  must 
be  sought,  if  it  is  to  be  found  at  all,  in  the  fact  that  the  occupants 
of  the  vehicle  are  disentitled  to  the  benefit  of  the  Act,  either  by 
reason  of  their  being  volunteers  or  because  they  are  in  their 
relationship  to  others  in  some  way  identified  with  the  vehicle 
itself  or  its  driver. 

Mr.  Robertson  relies  on  the  principle  that  the  breach  of  a 
statute  does  not  necessarily  give  a right  to  a civil  action,  and  that 
to  enable  the  plaintiff  to  invoke  the  statute  either  some  private  right 
of  the  plaintiff  must  have  been  interfered  with  by  the  breach  of  the 
statute  or  the  plaintiff  must  have  suffered  some  special  damage  as  the 
result  of  the  interference  with  some  public  right,  and  he  refers  to 
Groves  v.  Lord  Wimh'orne,  [1898]  2 Q.B.  402;  Woods  v.  Winskill, 
[1913]  2 Ch.  303;  Buxton  y.  North  Eastern  R.  W.  Co.  (1868),  L.R. 
3|Q.  B.  549;  Gorris  v.  Scott  (1874),  L.  R.  9 Ex.  125;  and  Boyce  v. 
Paddington  Borough  Council,  [1903]  1 Ch.  109,  [1903]  2 Ch.  556. 

So  far  as  the  Motor  Vehicles  Act  is  concerned,  there  has  been 
no  case  in  Ontario  that  I am  aware  of  where  the  injured  occupant  of 
the  vehicle  has  recovered  against  the  owner,  where  the  latter 
was  not  the  driver,  except  the  recent  case  of  Parlov  v.  Lozina  and 
Raolovich  (1920),  ante  376,  where  Middleton,  J.,  held  that 
both  co-owners  of  a motor-car  were  liable  in  damages  to  a volun- 
tary passenger  in  the  car  for  the  negligence  of  one  of  the  owners 
while  driving  the  car.  It  appears  to  have  been  admitted  that 
the  provisions  of  the  Motor  Vehicles  Act  left  no  way  of  escape 
for  the  absent  owner,  but  my  brother  Middleton  tells  me  that 
this  point  was  not  argued  but  was  taken  for  granted,  and  that  he 
does  not  regard  his  judgment  as  in  any  way  a binding  decision 
upon  the  point  which  is  before  me  now. 

I have  gone  very  carefully  into  the  arguments  advanced  by 
Mr.  Robertson,  and  have  come  to  the  conclusion  that  they  cannot 
be  sustained.  Whether  or  not  the  Legislature  really  intended  to 
give  rights  of  action  which  could  not  otherwise  have  existed,  to 
the  occupants  of  a motor- vehicle  whose  driver  is  negligent,  may 
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be  open  to  doubt.  We  must  gather  the  intention  of  the  Legis- 
lature from  the  words  of  the  Act.  I have  always  thought  that 
sec.  19,  whether  in  its  original  or  in  its  amended  form,  may  have 
been  intended  merely  to  make  the  owner  of  the  vehicle  hable  for 
those  penalties  which  the  Act  imposed  for  the  violation  of  its 
provisions,  and  that  there  was  no  intention  to  extend  the  owner’s 
habihty  in  a civil  action  for  neghgence  beyond  his  hability  at 
common  law,  merely  because,  by  sec.  11  (2),  neghgent  driving 
upon  a highway  is  made  an  offence  against  the  Act.  But  this 
question  is  no  longer  res  Integra,  The  decisions  of  the  Ontario 
Courts  in  Mattel  v.  Gillies  (1908),  16  O.L.R.  558,  Smith  v.  Brenner 
(1908),  12  O.W.R.  1197,  Verral  y.  Dominion  Automobile  Co. 
(1911),  24  O.L.R.  551,  and  Bernstein  v.  Lynch  (1913),  28  O.L.R. 
435, 13  D.L.R.  134,  have  made  it  clear  that  sec.l9  renders  the  owner 
liable  in  damages  under  certain  circumstances  where  he  would 
not  be  liable  at  common  law. 

But  it  is  urged  that  the  Act  is  designed-  to  protect  those  who  are 
using  the  highway  either  on  foot  or  otherwise  against  the  improper 
or  negligent  operation  of  motor- vehicles,  and  not  to  protect 
those  who  are  occupants  of  the  motor-vehicle  itself.  There  is 
much  to  be  said  in  favour  of  such  a view.  It  seems  a hardship  to 
subject  the  owner  to  liability  for  injuries  to  his  servant’s  guests 
due  to  his  servant’s  neghgence.  But  the  hardship  is  no  greater 
than  when  some  pedestrian  is  injured.  To  hold  that  the  owner 
is  hable  to  the  occupant  of  the  car  merely  enlarges  the  held  of 
habihty,  but  does  not  necessarily  invoke  the  apphcation  of  any 
different  principle.  The  hardship,  if  any,  has  been  created  by  the 
Legislature.  If  it  were  to  be  held  that  the  owner  is  to  escape 
from  habihty  to  voluntary  occupants  of  the  car  when  his  employee 
is  neghgent,  then  it  is  difficult  to  see  where  the  hne  is  to  be  drawn, 
because  the  principle  upon  which  the  exemption  from  habihty 
is  urged  is  not  concerned  with  the  voluntary  character  of  the 
occupancy,  but  with  the  distinction  between  occupants  of  the  car 
and  those  using  the  highway  outside  of  the  car.  And  in  that  case 
a passenger  for  hire  in  a taxicab  which  the  driver  was  using  for  his 
own  gain  without  the  consent  of  the  owner,  his  employer,  would 
not  be  entitled  to  recover  against  the  owner  for  the  reckless  or 
neghgent  driving  of  the  employee.  I can  see  no  reason  for  holding 
that  the  Act  is  not  intended  to  protect  persons  in  the  position 
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of  such  a passenger  as  fully  as  others  using  the  highway.  There 
are  many  sections  of  the  Act  which  in  their  wide  scope  must  be 
intended  to  protect  passengers  as  well  as  others  against  breaches 
of  its  provisions,  such  as  secs.  6,  11,  13,  14,  and  15. 

Throughout  the  argument,  stress  was  laid  upon  the  distinc- 
tion between  those  using  the  highway  and  those  occupying  the 
guilty  car.  But,  for  example,  is  the  owner  of  a shop,  whose 
window  is  smashed  by  a motor-car  running  amuck  with  a drunken 
driver,  not  entitled  to  the  benefits  of  the  Act  against  the  owner? 
It  does  not  necessarily  follow  from  this  construction  of  the  Act 
that  every  occupant  of  a motor- vehicle  would  have  a right  of  action 
against  the  owner  because  of  the  driver ^s  negligence.  It  is 
hard  to  beheve  that  any  such  right  could  arise  when  the 
occupant  of  the  vehicle  was  a guilty  party  with  the  servant  in  the 
improper  use  of  the  car,  or  was  aware  when  invited  to  occupy  the 
car  that  the  driver  was  not  engaged  upon  his  master’s  business. 

In  the  present  case  Claude  Gray  was  not  aware,  so  far  as  any 
evidence  went  to  shew,  that  Murray  was  not  engaged  upon  his 
employers’  business.  Without  in  any  way  endeavouring  to  deter- 
n|[ine  just  where  the  fine  is  to  be  drawn  between  those  cases  where 
liability  is  fastened  upon  the  employer  and  where  it  is  not,  I am 
of  the  opinion  that  the  provisions  of  sec.  19,  in  view  of  the  wide 
judicial  interpretation  already  given  to  them  by  the  decisions 
I have  mentioned,  are  not  to  be  hmited  to  cases  of  injuries  to 
persons  using  the  highway  other  than  occupants  of  the  motor- 
vehicle  itself,  but  extend  to  cases  hke  the  present,  where  the 
occupant  of  the  car  is  in  no  sense  a party  to  the  use  of  the 
vehicle  upon  business  which  is  not  that  of  the  owner  and 
is  not  -aware  of  the  fact  that  the  car  is  being  so  used.  In  such 
cases  the  driver  is  to  be  regarded,  in  the  words  of  the  late  Chan- 
cellor in  Mattel  v.  Gillies,  16  O.L.R.  558,  563,  as  ‘Hhe  alter  ego 
of  the  proprietor,”  and  the  owner  is  liable  for  his  negligence. 

For  these  reasons,  I am  of  the  opinion  that  the  Bonner-Worth 
Company,  as  well  as  the  other  defendants,  are  Hable  to  the  plain- 
tiffs, and  I accordingly  give  judgment  for  the  plaintiffs  against  all 
the  defendants  for  the  damages  assessed  by  the  jury,  namely, 
in  favour  of  the  infant  plaintiff  Claude  Gray  for  $600,  to  be  paid 
into  Court  to  abide  further  order,  and  in  favour  of  the  plaintiff 
Joseph  Gray  for  $100,  together  with  their  costs  of  the  action. 
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[APPELLATE  DIVISION.] 
Kerbigan  V.  Harrison. 


Covenant — Conveyance  of  Land— Grant,  of  Right  of  Way  over  Road — Covenant 
to  Maintain  and  Keep  Road  in  Repair — Encroachment  of  Waters  of  Lake 
— Erosion — Destruction  of  Road — Soil  Newly  Covered  by  Water  Vested 
in  Crown — Performance  of  Covenant  Rendered  Illegal — Performance 
Excused — Void  Contract. 

In  1911,  the  defendant  conveyed  to  G,  land  in  a village  together  with  a right 
of  way  over  a road.  In  the  deed  of  conveyance  the  defendant  covenanted 
“to  maintain  the  said  road  and  bridges  thereon  in  as  good  condition  as  the 
same  are  now.”  In  1913,  G.  conveyed  a portion  of  the  land  to  the  plaintiff. 
The  road  having  ceased  to  exist  by  reason  of  the  encroachment  of  the 
waters  of  Lake  Erie,  this  action  was  brought  for  a declaration  that  the 
defendant  was  bound  by  his  covenant  to  restore  the  road  and  for  damages 
for  breach  of  the  covenant  in  not  maintaining  the  road: — 

Held,  that  the  legal  effect  of  the  encroachment  was  to  vest  in  the  Crown  the 
soil  thus  covered  by  water;  the  defendant  had  no  right  to  rebuild  the 
road;  and,  subsequent  events  having  rendered  the  performance  of  the 
covenant  illegal,  the  defendant  was  excused  from  performing  it. 

Semble,  per  Mulock,  C.J.Ex.,  that  the  destruction  of  the  road,  with  the 
legal  consequence  of  the  soil  passing  to  the  Crown,  voided  the  contract. 
Per  Riddell,  J.  : — The  covenant  must  be  read  as  though  it  contained  the  words 
“when  and  so  long  as  the  maintenance  is  legal.” 

Review  of  the  authorities. 

Judgment  of  Falconbridge,  C.J.K.B.,  46  O.L.R.  227,  reversed. 

An  appeal  by  the  defendant  from  the  judgment  of  Falcon- 
bridge,  C.J.K.B.,  46  O.L.R.  227. 

January  29.  The  hearing  of  the  appeal  was  begun  before 
Mulock,  C.J.  Ex.,  Clute,  Riddell,  and  Hasten,  JJ. 


May  6.  The  hearing  was  concluded  before  Mulock,  C.J.  Ex., 
Riddell  and  Hasten,  JJ.;  Clute,  J.,  being  absent  by  reason  of 
illness,  and  counsel  consenting  to  go  on  before  a Court  of  three 
Judges. 

J.  M.  McEvoy,  for  the  appellant.  There  was  an  implied 
condition  in  the  covenant  that  if  the  road  ‘‘perished”  it  could  not 
be  considered  that  the  defendant  had  not  comphed  with  the 
covenant:  Taylor  v.  Caldwell  (1863),  3 B.  & S.  826,  per  Blackburn, 
J.,  at  p.  833.  There  was  no  covenant  to  rebuild,  but  only  to 
maintain  and  repair.  Advantage  cannot  be  taken  by  a party  to  a 
contract  of  an  occurrence  not  contemplated  by  any  of  the  parties 
to  the  contract,  where  such  occurrence  renders  performance  of  the 
contract  impossible:  Howell  v.  Coupland  (1874-6),  L.R.  9 Q.B. 
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462,  1 Q.B.D.  258;  Nickoll  & Knight  v.  Ashton  Edridge  & Co., 
[1901]  2 K.B.  126.  The  tendency  of  the  recent  decisions  is  to 
construe  the  contract  by  ascertaining  what  was  in  the  minds  of  the 
parties:  In  re  Hull  and  Lady  Meux,  [1905]  1 K.B.  588;  London  and 
Northern  Estates  Co.  v.  Schlesinger,  [1916]  1 K.B.  20;  In  re  R.  S. 
Newman  Limited,  Raphael’s  Claim,  [1916]  2 Ch.  309.  See  also 
McCormick  v.  Township  of  Pelee  (1890),  20  O.R.  288,  one  of  a 
series  of  cases  in  which  municipahties  were  held  not  to  be  required 
by  law  to  repair  or  maintain.  The  place  where  the  road  formerly 
was,’  had  by  the  erosion  become  the  property  of  the  Crown: 
see  In  re  Shipton  Anderson  & Co.  and  Harrison  Brothers  & Co.’s 
Arbitration,  [1915]  3 K.B.  676. 

J.  A.  E.  Braden,  for  the  plaintiff,  respondent,  referred  at  length 
to  the  evidence.  He  argued  that  the  trial  judgment  should  be 
upheld,  and  contended  that  the  terms  of  the  contract  should  be 
strictly  comphed  with,  citing  in  support  of  his  contention  the 
following  cases:  Bullock  v.  Dommitt  (1796),  2 Chit.  608,  where 
there  was  an  absolute  covenant  to  repair  in  a lease,  and  the  lessee 
w^s  held  boimd  by  his  covenant,  notwithstanding  that  the  premises 
were  destroyed  by  fire:  Brecknock  and  Ahergaveny  Canal  Naviga- 
tion Co.  V.  Pritchard  (1796),  6 T.R.  750,  at  p.  751;  Hall  t.  Wright 
(1858),  E.B.  & E.  746,  at  p.  1^',  Lloyd  v.  Guihert  (1865),  L.R.  1 
Q.B.  115,  at  p.  121.  Nichols  v.  Marsland  (1876),  2 Ex.  D.  1, 
4,  5,  was  distinguishable,  for  here  the  erosion  had  been  going  on 
for  years  and  might  well  have  been  anticipated;  and  River  Wear 
Commissioners  v.  Adamson  (1877),  2 App.  Cas.  743,  771,  was 
distinguishable  for  the  same  reason.  Howell  v.  Coupland,  supra, 
was  a different  case  on  the  facts.  The  law  as  to  impossibihty 
of  performance  is  well  set  out  in  9 Cyc.  627,  and  in  Halsbury’s 
Laws  of  England,  vol.  7,  p.  427. 

McEvoy,  in  reply,  referred  to  the  evidence. 

June  4.  Mulock,  C.J.  Ex.: — ^Appeal  from  the  judgment  of 
the  late  Chief  Justice  of  the  King’s  Bench. 

The  defendant,  being  owner  of  lots  26  and  27  in  the  village  of 
Port  Stanley,  according  to  registered  plan  No.  208,  by  deed  dated 
the  30th  November,  1911,  in  pursuance  of  the  Short  Forms  of 
Conveyances  Act,  conveyed  the  same,  in  fee  simple,  to  one  Charles 
M.R.  Graham,  together  with  a right  of  way  over  the  road  shewn 
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as  Harrison’s  road  on  the  said  plan;  and  the  said  deed  contained 
a covenant  in  these  words:  ‘‘Provided,  and  it  is  further  agreed, 
by  and  between  the  party  of  the  first  part,  her  heirs  and  assigns, 
and  the  party  of  the  second  part,  his  heirs  and  assigns,  that  the 
party  of  the  second  part  shall  have  a right  of  way  to  his  said  lands 
over  a certain  road”  (describing  the  road  in  question)  “and  the 
said  party  of  the  first  part  agrees  to  maintain  the  said  road  and 
bridges  thereon  in  as  good  condition  as  the  same  are  now.” 

By  deed  dated  the  18th  February,  1913,  in  pursuance  of  the 
Short  Forms  of  Conveyances  Act,  the  said  Graham  conveyed  to 
the  plaintiff  a portion  of  the  lands  described  in  the  first  above 
mentioned  deed. 

The  waters  of  Lake  Erie  have  gradually  encroached  for  a long 
distance  upon  the  water-front,  including  the  portion  of  the  road 
in  question,  which  is  now  under  water,  and  as  a road  has  ceased 
to  exist;  and  this  action  is  brought  for  a declaration  that,  by 
reason  of  the  covenant  in  question,  the  defendant  is  bound  to 
restore  the  road  and  to  pay  damages  for  breach  of  the  covenant. 

The  evidence  shews  that  the  waters  of  Lake  Erie  have  impercep- 
tibly and  gradually  advanced  upon  and  overflowed  the  land  where 
the  road  once  was.  The  legal  effect  of  this  encroachment  has 
been  to  vest  in  the  Crown  the  soil  thus  covered  by  water:  Rex  v. 
Lord  Yarborough  (1824),  3 B.  & C.  91 ; In  re  Hull  and  Selby  Railway 
(1839),  5^M.  & W.  327;  Foster  v.  Wright  (1878),  4 C.P.D.  438, 
446;  McCormick  v.  Township  of  Pelee,  20  O.R.  288,  290.  Never- 
theless, the  plaintiff  contends  that  the  defendant  is  still  bound  by 
the  covenant. 

When  the  defendant  entered  into  the  covenant,  she  was  the 
owner  of  the  road  and  had  the  right  to  maintain  it;  but,  when  the 
soil  passed  to  the  Crown,  she  ceased  to  be  so  entitled.  Assuming 
it  to  be  physically  possible  to  rebuild  the  road,  still,  the  ownership 
of  the  soil  being  in  the  Crown,  the  defendant  has  no  right  to  do  so. 
Under  these  circumstances,  is  she  bound  by  her  covenant? 

The  Court  cannot  absolve  a person  from  a lawful  contract. 
Its  duty  is  to  interpret  it,  and  to  that  end  to  ascertain  the  cir- 
cumstances under  which  it  was  entered  into,  in  order  to  discover 
whether  the  parties  made  the  contract  upon  the  imphed  under- 
standing that  a certain  state  of  affairs  would  continue  to  exist. 
If  such  imphed  understanding  is  found,  then  a term  to  that  effect 
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must  be  read  into  the  contract.  This  rule  of  construction  has 
been  expressed  in  varying  language  by  many  Judges,  but  runping 
through  all  such  definitions  is  the  underlying  principle  that  in 
the  construction  of  a contract  attendant  circumstances,  as  well 
as  the  letter  of  the  contract,  must  be  considered.  The  fact  that 
attendant  circumstances  are  to  be  considered  implies  that  they 
may  quahfy  the  positive  language  of  the  contract  itself. 

The  rule  of  construction  laid  down  in  the  leading  case  of 
Taylor  v.  Caldwell,  3 B.  & S.  826,  833,  834,  by  Blackburn,  J.,  is 
as  follows:  Where,  from  the  nature  of  the  contract,  it  appears 

that  the  parties  must  from  the  beginning  have  known  that  it 
could  not  be  fulfilled  unless  when  the  time  for  the  fulfilment  of 
the  <5ontract  arrived  some  particular  specified  thing  continued  to 
exist,  so  that,  when  entering  into  the  contract,  they  must  have 
contemplated  such  continuing  in  existence  as  the  foundation 
of  what  was  to  be  done;  then,  in  the  absence  of  any  express  or 
imphed  warranty  that  the  thing  shall  exist,  the  contract  is  not  to 
be  construed  as  a positive  contract,  but  as  subject  to  an  imphed 
condition  that  the  parties  shall  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from  the  perishing  of  the  thing 
without  default  of  the  contractor.” 

In  Appleby  v.  Myers  (1867),  L.R.  2 C.P.  651,  the  plaintiff  had 
contracted  to  erect  certain  machinery  on  the  defendant's  premises 
for  a certain  sum  and  to  keep  it  in  repair  for  two  years.  After  a 
portion  only  of  the  work  had  been  finished,  the  premises  had  been 
destroyed  by  an  accidental  fire,  and  it  was  held  that  both  parties 
were  excused  from  further  performing  the  contract,  Blackburn, 
J.,  saying  (p.  659):  ‘‘We  think  that  where,  as  in  the  present  case, 
the  premises  are  destroyed  without  fault  on  either  side,  it  is  a 
misfortune  equally  affecting  both  parties;  excusing  both  from 
further  performing  the  contract,  but  giving  a cause  of  action  to 
neither.” 

In  Howell  v.  Coupland  (1876),  1 Q.B.D.  258,  the  defendant 
agreed  to  sell  to  the  plaintiff  a quantity  of  potatoes  to  be  grown 
on  the  defendant’s  land.  The  crop  was  attacked  with  disease, 
and  the  defendant  w^as  unable  to  perform  the  contract,  and  an 
action  for  damages  for  non-delivery  of  the  quantity  contracted 
for  failed,  Coleridge,  C.J.,  saying  (p.  261):  “The  true  ground,  as 
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it  seems  to  me,  on  which  the  contract  should  be  interpreted  . . . 

is  that  by  the  simple  and  obvious  construction  of  the  agreement 
both  parties  understood  and  agreed,  that  there  should  be  a con- 
dition imphed  that  before  the  time  for  the  performance  of  the 
contract  the  potatoes  should  be,  and  should  have  been,  in  existence, 
and  should  still  be  existing  when  the  time  came  for  the  performance. 
They  had  been  in  existence,  and  had  been  destroyed  by  causes 
over  which  the  defendant,  the  contractor,  had  no  control,  and  it 
became  impossible  for  him  to  perform  his  contract;  and,  according 
to  the  condition  which  the  parties  had  understood  should  be  in 
the  contract,  he  was  excused  from  the  performance.” 

In  Nickoll  & Knight  v.  Ashton  Edridge  & Co.,  [1901]  2 K.B.  126, 
137,  Vaughan  Williams,  L.J.,  expresses  the  rule  thus:  “Where  a 
contract  is  made  with  reference  to  certain  anticipated  circum- 
stances, and  where,  without  default  of  either  party,  it  becomes 
wholly  inapphcable  to  any  such  circumstances,  it  cannot  be  apphed 
to  other  circumstances  which  could  not  have  been  in  the  con- 
templation of  the  parties  when  the  contract  was  made.” 

In  re  Shipton  Anderson  cfc  Co,  and  Harrison  Brothers  <&  Co.’s 
Arbitration,  [1915]  3 K.B.  676,  was  the  case  of  a contract  to  sell  a 
specific  parcel  of  wheat.  Before  the  property  passed  to  the 
purchaser.  His  Majesty’s  Government,  acting  doubtless  under  the 
War  Measures  Act,  requisitioned  the  wheat,  whereby  it  became 
impossible  for  the  vendors' to  perform  the  contract,  and  it  was 
held  that,  delivery  of  the  wheat  by  the  seller  to  the  buyer  having 
been  rendered  impossible  by  the  lawful  requisition  of  the  Govern- 
ment, the  seller  was  excused  from  performing  the  contract.  Lord 
Reading,  C.J.,  saying  (p.  681):  “The  contract  must  be  taken  as 
an  undertaking  by  the  sellers  to  dehver  the  goods  subject  always 
to  this  condition,  that  if  the  Government  requisition  the  goods 
and  render  it  impossible  by  their  act  for  the  sellers  to  perform 
their  contract  they  should  be  excused  from  performance;”  and 
in  the  same  case  Lush,  J.,  says  (pp.  684,  685):  “Inasmuch  as 
there  has  been  no  default  of  the  vendor,  and  inasmuch  as  that 
which  made  it  impossible  for  him  legally  to  perform  his  obligation 
was  an  act  of  State,  it  thereby  followed  that  the  vendor  was 
excused  from  performance.” 

F.  A.  Tamplin  Steamship  Co.  Limited  v.  Anglo^Mexican 
Petroleum  Products  Co.  Limited,  [1916]  2 A.C.  397,  was  a case 
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where  the  defendant  company  chartered  a tank  steamship  for  60 
months  for  the  carriage  of  oil  for  the  charterers,  who  were  to  pay 
therefor  a fixed  sum  per  month.  The  charterparty,  at  the  out- 
break of  the  war,  had  nearly  three  years  to  run,  but  the  steamer 
was  requisitioned  by  the  Admiralty,  whereupon  the  owners  con- 
tended that  the  charterparty  had  been  determined.  This  the 
charterers  resisted,  and  the  question  was  whether  the  requisitioning 
of  the  vessel  ended  or  suspended  the  charterparty.  The  principle 
of  law  underlying  the  authorities  deahng  with  cases  of  persons 
seeking  to  be  excused  from  performing  their  contracts  is  thus 
stated  by  Earl  Loreburn  (p.  403):  ‘‘When  a lawful  contract  has 
been  made  and  there  is  no  default,  a Court  of  law  has  no  power  to 
discharge  either  party  from  the  performance  of  it  unless  either  the 
rights  of  some  one  else  or  some  Act  of  Parliament  give  the  necessary 
jurisdiction.  But  a Court  can  and  ought  to  examine  the  contract 
and  the  circumstances  in  which  it  was  made,  not.  of  course  to  vary, 
but  only  to  explain  it,'  in  order  to  see  whether  or  not  from  the 
nature  of  it  the  parties  must  have  made  their  bargain  on  the  footing 
that  a particular  thing  or  state  of  things  would  continue  to  exist. 
And  if  they  must  have  done  so,  then  a term  to  that  effect  will  be 
implied,  though  it  be  not  expressed  in  the  contract.  In  applying 
this  rule  it  is  manifest  that  such  a term  can  rarely  be  impHed  except 
where  the  discontinuance  is  such  as  to  upset  althgether  the  purpose 
of  the  contract.” 

The  evidence  does  not  warrant  a finding  that  the  defendant 
could  have  prevented  the  waters  of  the  lake  from  destroying  the 
road  and  occupying  the  place  where  it  once  was.  The  road  ran 
along  a small  portion  only  of  the  shore,  but  the  lake  for  a long 
distance  on  each  side  encroached  on  and  submerged  the  water- 
front, making  the  area  thus  invaded  part  of  the  lake.  To  maintain 
the  road  in  its  entirety  would  have  required  the  erection  of  pre- 
ventive works  in  the  soil  of  the  Crown.  This  the  defendant  would 
not  have  been  entitled  to  do.  ' 

The  plaintiff’s  counsel  contended  that,  even  if  the  defendant 
was  not  bound  to  rebuild  the  road,  she  was  liable  in  damages  for 
not  having  maintained  it,  and  endeavoured  to  shew  that  the 
destruction  of  the  road  was  caused  by  the  action  of  a creek  which 
crossed  the  road.  A careful  examination  of  the  e^Idence  satisfies 
me  that  the  destruction  of  the  road  was  caused  by  the  action  of  the 
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waters  of  Lake  Erie,  which  destroyed  not  only  the  road  in  question 
but  a long,  wide  strip  of  the  water-front.  As  the  water  encroached 
upon  the  road,  the  freehold  of  the  portion  thus  encroached  upon 
shifted  to  the  Crown  and  was  beyond  recovery  by  the  defendant. 
Gradually  the  whole  of  the  freehold  of  what  had  been  the  road 
passed  to  the  Crown.  Until  the  encroachment  the  plaintiff  was 
in  the  enjoyment  of  the  letter  of  his  bond.  This  encroachment 
created  a new  situation  not  existing  when  the  covenant  was 
entered  into,  and  destroyed  the  very  foundation  of  the  covenant. 
To  maintain  the  road  now  would  require  the  defendant  to  do  an 
illegal  act,  namely,  erect  works  on  the  property  of  the  Crown. 
If  such  was  the  intention  of  the  parties  and  had  been  so  expressed 
in  the  covenant,  it  would  have  rendered  it  void  for  illegahty,  and 
it  would  be  none  the  less  void  if  such  a term  can  be  inferred.  In 
the  absence  of  evidence,  the  Court  will  not  infer  wrongful  intention, 
and  I think  the  proper  construction  to  be  placed  upon  the  covenant 
is  that  it  was  to  be  binding  only  in  so  far  as  it  might  be  legally 
performed.  Enforcement  of  a contract  to  perform  an  illegal  act, 
or  the  award  of  damages  for  its  non-performance,  would  be  con- 
trary to  pubhc  policy:  the  Shipton  case,  ante.  If  parties  enter 
into  a contract,  the  performance  of  which  at  the  time  is  legal, 
but  later,  by  reason  of  subsequent  legislation,  becomes  illegal, 
the  parties  are  absolved  from  it:  Brewster  v.  Kitchell  (1698),  1 
Salk.  198;  Metropolitan  Water  Board  v.  Dick  Kerr  and  Co.  Limited, 
[1918]  A.C.  119. 

Irrespective  of  the  question  of  illegality,  above  discussed,  I 
am  inchned  to  the  view  that  the  destruction  of  the  road,  with  the 
legal  consequence  of  the  soil  passing  to  the  Crown,  voided  the 
contract  : Regina  v.  Inhabitants  of  Hornsea  (1854),  1 Dears.  C.C. 
291.  This  case  was  an  indictment  for  nonrepair  of  a highway. 
Part  of  the  road  had  been  destroyed  by  encroachment  of  the  sea, 
and  it  was  held  that  in  consequence  the  municipahty  was  reheved 
of  its  obhgation  to  repair,  Wightman,  J.,  saying  (p.  307):  ‘‘In 
order  to  create  an  obhgation  to  repair,  there  must  be  something 
in  existence  capable  of  being  repaired.” 

That  case  differs  from  the. present  one  in  that  this  is  a case  of 
alleged  contractual  liabihty.  Applying  to  it  the  rule  for  construc- 
tion of  covenants,  above  discussed,  and  it  appearing  that  since 
the  contract  was  entered  into  circumstances  have  arisen  which 
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render  the  performance  of  the  contract  impossible,  it  may,  I 
think,  be  reasonably  inferred  that  the  parties  did  not  intend  the 
contractor  to  be  bound  to  do  the  impossible  and  that  such  inter- 
pretation may  be  placed  upon  the  contract  by  reading  into  it  a 
term  to  that  effect. 

However  that  be,  for  the  purposes  of  this  appeal  I confine  my 
opinion  to  the  view  that  subsequent  events  have  rendered  the 
performance  of  the  covenant  illegal,  and  the  defendant  is  excused 
from  performing  it;  and  this  appeal,  I think,  should  be  allowed 
with  costs,  the  judgment  appealed  from  set  aside,  and  the  action 
dismissed  with  costs. 

Riddell,  J.  : — An  appeal  from  the  judgment  of  the  late  Chief 
Justice  of  the  King’s  Bench  in  favour  of  the  plaintiff. 

I assume,  without  deciding,  that  the  covenant  sued  upon  can 
be  taken  advantage  of  by  the  present  plaintiff;  but  I think  that 
the  appeal  must  succeed  upon  a ground  which  does  not  seem  to 
havlibeen  presented  to  the  learned  Chief  Justice. 

It  is  apparent  that  the  difficulty  has  arisen  from  the  gradual 
erosion  by  Lake  Erie  so  as  to  destroy  the  situs  of  the  road  and  make 
the  loGuSj  part  of  Lake  Erie  and  navigable  water. 

The  law  of  this  Province  is  thus  expressed  in  Volcanic  Oil  and 
Gas  Co.  V.  Chaplin  (1912),  27  O.L.R.  484,  at  p.  492,  10  D.L.R. 
200,  at  p.  206  (it  is  true  that  the  decision  of  a Divisional  Court 
of  the  High  Court  in  that  case  was  reversed  by  the  Court  of  Appeal 
(1914),  31  O.L.R.  364,  19  D.L.R.  442,  but  the  reversal  was  on  a 
question  of  fact  only):  ^ person  owns  land  adjoining  a lake, 

such  as  Lake  Erie,  and  the  lake  by  gradual  encroachment  eats 
into  his  land,  he  loses  this  land  so  eaten  away,  and  the  King 
acquires  it:  In  re  Hull  and  Selby  Railway,  5 M.  & W.  327;  Throop 
V.  Cobourg  and  Peterborough  R.W.  Co.  (1856),  5 U.C.C.P.  509.” 

Consequently  for  the  defendant  to  attempt  to  reinstate  the 
road  would  be  purpresture  and  therefore  illegal.  The  law  as  to  a 
contract  to  do  an  act  which  is  illegal  is  nowhere  better  or  more 
concisely  stated  than  by  Mr.  Justice  Darling  in  the  Shipton  case, 
[1915]  3 K.B.  676,  at  p.  683:  ‘Hn  my  opinion  the  law  does  not 
decree  the  doing  of  things  impossible  nor  of  things  illegal,  for  that 
would  be  a negation  of  all  law.  If  one  contracts  to  do  what  is 
then  illegal,  the  contract  itself  is  altogether  bad.  If  after  the 


App.  Div. 
1920 

Kerrigan 

V. 

Harrison. 
Mulock,  C.J.Ex. 


556 

App.  Div. 
1920 

Keerigan 

V. 

Harrison. 
Riddell,  J. 


1920 
June  8. 


ONTARIO  LAW  REPORTS.  [vol. 


contract  has  been  made  it  cannot  be  performed  without  what  is 
illegal  being  done,  there  is  no  obligation  to  perform  it.  In  the 
one  case  the  making  of  the  contract,  in  the  other  case  the  per- 
formance of  it,  is  against  public  policy.” 

The  covenant  must  be  read  as  though  it  contained  the  clause, 
‘^when  and  so  long  as  the  maintenance  is  legal.”  Compare  the 
decision  of  the  late  Chancellor  on  the  statutory  duty  of  a muni- 
cipality under  like  circumstances  in  McCormick  v.  Township  of 
Pelee,  20  O.R.  288;  it  should  be  borne  in  mind  that  at  that  time, 
while  the  fee  was  in  the  Crown,  the  care  of  and  supervision  over 
highways  was  in  the  municipahty.  The  defendant  in  the  present 
case  did  nothing  to-  cause  the  invasion  by  the  lake.  She  was  not 
called  upon  to  do  anything  to  prevent  it,  even  if  she  could  have 
prevented  it.  Nor  is  she  called  upon  to  ask  for  any  favour  from 
the  Crown  in  order  to  permit  her  to  work  on  the  old  roadbed — even 
if  such  favour  would  be  granted,  which  does  not  appear. 

I would  allow  the  appeal  and  dismiss  the  action,  and,  in  view 
of  the  reasonable  offer  to  the  defendant,  with  costs. 


Hasten,  J.,  agreed  with  Mulock,  C.J.  Ex. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 


Re  Hinton  Avenue  Ottawa. 


Highway — Street  Shewn  on  Registered  Plan — Closing  of  Part  of  Street — Registry 
Act,  R.S.O.  191 4,  ch.  124,  sec.  86 — Order  of  County  Court  Judge — Sale 
according  to  Plan  of  Lots  Abutting  on  Street — Necessity  for  Consent  of 
Vendee — Lots  not  Fronting  on  Part  of  Street  Closed  and  Vendee  not  Deprived 
of  Access  to  Adjacent  Highways — Construction  of  sec.  86  (4) — Depreciation 
in  Value  of  Lots — Compensation — Closing  of  Street  for  Benefit  of  Private 
Corporation  without  Advantage  to  Public — Discretion  of  Judge — Appeal. 

A land  association  registered  a plan  of  a subdivision  of  land  in  a city,  and 
sold  lots  according  to  the  plan.  Several  streets  were  shewn  on  the  plan, 
among  them  H.  avenue.  M.  bpught  from  the  association  several  lots 
fronting  on  H.  avenue.  The  association  afterwards  obtained  from  a County 
Court  Judge,  under  sec.  86  of  the  Registry  Act,  an  order  directing  that 
the  registered  plan  should  be  amended  by  stopping  up  a certain  part  of  H. 
avenue,  and  that  that  part  of  the  street  should  be  closed.  M.’s  lots  did 
not  front  on  that  part  of  the  street,  and  the  closing  of  that  part  did  not 
deprive  him  of  access  to  adjacent  public  highways;  but  he  opposed  the 
application  on  the  ground  that  the  closing  would  depreciate  the  value  of  his 
lots;  and,  the  order  being  made,  appealed  therefrom  to  a Divisional  Court : — 
Held,  that  M.’s  consent  to  the  order  for  the  closing  was  not,  under  sub-sec. 
4 of  sec.  86,  necessary. 
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And  held  (Riddell,  J.,  dissenting),  that  the  order  of  the  County  Court  Judge 
should  be  affirmed,  upon  compensation  being  made  to  M.  for  the  depre- 
ciation in  the  value  of  his  lots. 

Per  Riddell,  J.  : — The  effect  of  sub-sec.  4 is  to  exclude  from  the  compulsory 
powers  of  closing  to  be  exercised  by  a County  Court  Judge  only  two  parts 
of  any  street:  (1)  a part  upon  which  a sold  lot  lies;  and  (2)  a part  which 
connects  a sold  lot  with  the  nearest  public  highway. 

The  power  given  to  the  Judge  is  discretionary  and  should  be  exercised  with 
judicial  discretion.  The  association  desired  to  have  part  of  the  street 
closed  in  order  that  they  might  make  a sale  to  a manufacturing  company, 
advantageous  to  themselves  without  any  advantage  to  the  public;  they 
were  attempting  to  deprive  the  purchaser  of  part  of  what  they  had  sold 
him;  and  the  Judge  should  not  have  sanctioned  such  an  act  of  dishonesty. 


On  the  11th  March,  1920,  an  order  was  made  by  the  Judge  of 
the  County  Court  of  the  County  of  Carleton,  upon  the  application 
of  the  Ottawa  Land  Association  Limited,  directing  that  a certain 
registered  plan  should  be  altered  and  amended  by  stopping  up 
Hinton  avenue,  in  the  city  of  Ottawa,  from  the  north  side  of 
Spencer  street  to  the  south  side  of  Bullman  street,  and  directing 
tha  he  part  of  the  street  mentioned  should  be  closed  up. 


e order  was  made  under  the  authority  of  sec.  86  of  the 
Registry  Act,  R.S.O.  1914,  ch.  124,  which  section  is  set  out  below. 

Thomas  McLaughhn,  as  a person  affected  by  the  proposed 
closing  of  the  part  of  Hinton  avenue  mentioned,  appeg-led  from 
the  order  of  the  County  Court  Judge,  upon  the  following  grounds : — 

(1)  That  the  learned  Judge  had  no  jurisdiction  to  make  the 
order,  by  reason  of  the  fact  that  the  appellant,  the  owner  of  lots 
abutting  upon  Hinton  avenue,  did  not  consent  to  the  same  being 
closed  up,  his  consent  being  required  by  sub-sec.  4 of  sec.  86  of  the 
Registry  Act,  under  which  section  the  application  was  made. 

(2)  That  Hinton  avenue,  having,  by  virtue  of  the  Surveys 
Act  and  the  Municipal  Act,  become  a public  highway  over  which 
the  Municipal  Corporation  of  the  City  of  Ottawa  had  jurisdiction, 
could  be  closed  only  under  the  provisions  of  the  Municipal  Act. 

April  21.  The  appeal  was  heard  by  Mulock,  C.J.  Ex!, 
Riddell  and  Sutherland,  JJ.,  and  Ferguson,  J.A. 

T.  A.  Beament,  for  the  appellant.  In  construing  sec.  86, 
sub-sec.  4,  of  the  Registry  Act,  regard  must  be  had  to  the  provisions 
of  sec.  81  of  the  same  Act.  No  part  of  the  street  can  be  closed 
without  the  consent  of  the  appellant,  whose  lots  ‘'^abuC’  thereon, 
according  to  the  true  construction  of  sub-sec.  4.  In  Jones  v. 
township  of  Tuckersmith  (1915-17),  33  O.L.R.  634,  23  D.L.R.  569, 
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45  O.L.R.  67,  47  D.L.R.  684,  it  was  held  by  the  Supreme  Court  of 
Canada  that  compensation  must  be  paid  by  a municipahty  when 
it  takes  over  a street.  By  virtue  of  sec.  432  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192,  all  roads  dedicated  by  the  owner  of  land  to 
public  use  shall  be  common  and  pubhc  highways;  and  sec.  434 
gives  the  council  of  a municipahty  jurisdiction  over  all  highways 
within  the  municipahty.  The  provisions  of  the  Municipal  Act  of 
1903,  in  force  when  Jones  v.  Township  of  Tucker  smith  was  decided, 
are  supplanted  by  secs.  432  and  434  of  the  present  Act.  The 
highway  could  not  be  closed  except  under  the  provisions  of  the 
Municipal  Act. 

J.  P.  Ehhs,  for , the  Ottawa  Land  Association  Limited,  the 
respondents.  Section  44,  sub-sec.  6,  of  the  Surveys  Act,  R.S.O. 
1914,  ch.  166,  recognises  the  closing  of  a highway  under  the  pro- 
visions of  the  Registry  Act.  The  application  was  properly  made 
under  the  Registry  Act,  and  the  learned  County  Court  Judge 
had  power  to  refuse  it  if  he  thought  the  result  would  be  unjust. 
The  following  cases  concern  orders  made  under  the  provisions  of 
the  Registry  Act:  Re  McDonald  and  Town  of  Listowel  (1903), 
6 O.L.R.  556;  Re  W oldie  and  Village  of  Burlington  (1886),  13  A.R. 
104;  and  Re  City  of  Toronto  Plan  M,  188  (1913),  28  O.L.R.  41,  47, 
11  D.L.R.  424.  Sub-section  4 of  sec.  86  of  the  Registry  Act  is 
interpreted  by  sub-sec.  6 of  sec.  44  of  the  Surveys  Act,  supra)  and 
the  word  “abut”  sufficiently  indicates  the  intention  that  it  must 
be  the  owner  of  a lot  actually  abutting  on  the  part  of  the  street 
to  be  closed  who  shall  have  the  right  to  object.  In  Re  Falle  and 
Corporation  of  Tilsonhurg  (1873),  23  U.C.C.P.  167,  it  was  held  that 
the  owner  of  a lot  situated  in  between  the  parts  to  be  closed  had 
no  status  to  object. 

Beament,  in  reply.  The  Tilsonhurg  case  is  no  longer  good  law. 
The  County  Court  Judge  should  not  have  made  the  order  without 
a provision  for  compensation  to  the  appellant. 

June  8.  SuTHEELAND,  J.: — This  appeal  arises  out  of  an 
application  made  under  sec.  86  of  the  Registry  Act,  R.S.O.  1914, 
ch.  124,  which  is  as  follows: — 

“86. — (1)  A plan,  although  registered,  shall  not  be  binding  on 
the  person  registering  the  same,  or  upon  any  other  persons,  unless 
a sale  has  been  made  according  to  such  plan,  and  in  all  cases 
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amendments  or  alterations  thereof  may  be  authorised  or  ordered 
to  be  made  by  a Judge  of  the  County  or  District  Court  of  the 
county  or  district  in  which  the  land  lies,  on  apphcation  for  the 
purpose  and  upon  hearing  all  persons  concerned,  upon  such  terms 
and  conditions  as  to  costs  and  otherwise  as  may  be  deemed  just. 

(2)  Any  such  application  may  be  made  either  by  the  person 
fihng  the  plan  or  by  the  owner  for  the  time  being  of  any  of  the  land 
covered  thereby. 

(3)  An  appeal  shall  lie  from  any  such  order  to  a Divisional 
Court. 

“(4)  No  part  of  a road,  street,  lane  or  alley  upon  which  any 
lot  of  land  sold  abuts,  or  which  connects  any  such  lot  with  or 
affords  access  therefrom  to  the  nearest  pubhc  highway,  shall  be 
altered  or  closed  up  without  the  consent  of  the  owner  of  such  lot; 
but  nothing  herein  shall  interfere  with  the  powers  of  municipal 
corpomtions  with  reference  to  highways.’’ 

Prior  to  the  apphcation  in  question,  there  was  in  existence  a 
plan,  No.  157,  duly  registered  in  the  registry  office  for  the  City  of 
Ottawa,  in  the  County  of  Carleton,  according  to  which  plaii  sales 
of  lots  had  been  made.  The  plan  has  a number  of  streets  shewn 
thereon,  one  of  which  is  Hinton  avenue,  which  runs  north  and 
south,  and  connects  on  the  north  with  Scott  street,  running  east 
and  west  (the  latter  street  lying  immediately  south  of  the  right  of 
way  of  the  Canadian  Pacific  Railway),  and  extending  south  to 
Wellington  street,  an  important  and  travelled  highway  in  the  city. 

The  Ottawa  Land  Association  still  own  a considerable  number 
of  the  lots  shewn  on  the  plan.  Some  three  or  four  years  ago, 
Thomas  McLaughlin  bought  from  that  association  four  of  these, 
being  numbers  1290,  1292,  1303,  and  1305  on  the  east  side  of 
Hinton  avenue,  lot  number  1290  being  the  most  northerly,  abutting 
on  Scott  street  on  the  north,  and  lot  1305  the  most  southerly, 
abutting  on  Bullman  street  on  the  south. 

Hinton  avenue  extends  from  Scott  street  southerly  to  a con- 
siderable distance,  and  in  its  course  is  met  or  intersected  by  cross- 
streets running  east  and  west,  the  first  of  which,  Bullman  street, 
begins  at  Hinton  avenue  and  runs  easterly;  the  next  to  the  south, 
Spencer  street,  and  the  next  Armstrong  street,  both  of  which 
intersect  it. 

The  Ottawa  Land  Association  sold  the  lots  on  each  side  of 
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Hinton  avenue,  extending  from  Bullman  street  to  Spencer  street, 
to  one  Beach,  who  bought  the  same  for  the  purpose  of  estabhshing 
a manufacturing  plant  thereon.  It  was  desired  to  have  the  land 
so  bought  comprised  in  one  block,  and  for  this  purpose  it  was 
necessary  that  Hinton  street  between  Bullman  and  Spencer 
streets  should  be  closed,  and  that  street  obliterated  and  included 
in  the  parcel.  Beach  began  an  application  for  that  purpose;  but, 
as  at  the  time  he  had  only  an  agreement  to  purchase,  in  the  end  the 
application  was  continued  by  the  said  association,  in  whom  the 
title  to  the  lots  on  either  side  of  Hinton  street  stood. 

Before  dealing  with  the  apphcation,  the  Judge  of  the  County 
Court  of  the  County  of  Carleton,  before  whom  it  came,  directed 
that  notice  thereof  should  be  served  upon  the  owners  and  occupants 
of  the  lots  between  Spencer  and  Welhngton  streets. 

The  only  owners  interested  who,  in  addition  to  McLaughhn 
himself,  gave  evidence,  put  their  objection  on  the  sole  ground 
that  the  construction  of  the  proposed  factory  would  ‘^stop  their 
view  of  the  river.” 

Some  owners  notified  at  first  appeared  to  object  to  the 
closing  of  the  part  of  the  street  in  question,  but  subsequently 
withdrew  from  that  position.  The  Corporation  of  the  City  of 
Ottawa,  it  appears,  is  not  only  not  objecting,  but  is  apparently 
willing  that  that  part  of  the  street  should  be  closed  without  any 
remuneration  being  given  to  it  for  the  land. 

McLaughlin  opposed  the  application  on  the  ground  that  the 
result  would  be  a reduction  in  the  value  of  his  lots.  The  evidence 
as  to  possible  depreciation  thereof  was  of  a very  meagre  kind, 
and  given  by  himself  alone.  He  was  asked: — 

‘‘Q.  If  this  application  were  granted,  no  material  damage 
would  be  done  you?  A.  I would  apply  right  off  to  the  city  to 
reduce  my  taxes  because  they  would  do  me  injury  if  they  closed 
that  street.  . . . 

“Q.  Your  object  is  to  prevent  the  closing  of  the  street  because 
it  will  depreciate  the  value  of  your  property  and  not  give  you  the 
outlets  that  you  want?  A.  That  is  the  whole  thing;  yes,  sir. 

‘‘  Q.  And  in  not  far  distant  time  that  avenue  will  be  a prominent 
highway  or  travelled  way  by  the  public  there?  A.  That  is  how 
I saw  it  when  I bought  the  lots. 
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“Q.  If  there  was  depreciation  in  your  property,  do  you  think  it 
would  go  down  as  low  as  50  per  cent.?  A.  I would  have  to  take 
some  time  to  consider  that. 

‘‘Q.  It  might  be  depreciated  under  50  per  cent.?  A.  I paid 
$1,900  for  the  lots,  and  I would  not  have  bought  them  without 
the  street  there.’’ 

The  County  Court  Judge  came  to  the  conclusion  that  the  part 
of  the  street  allowance  proposed  to  be  closed  never  was  a road 
within  the  meaning  of  sub-sec.  4 of  sec.  86  of  the  Registry  Act.  It, 
however,  appears  as  a street  on  the  plan  in  question,  and  the  said 
association  are  making  this  application  on  the  assumption  that 
there  is  a road  appearing  on  that  plan,  which  they  wish  to  have 
'‘stopped’’  01*  “closed”  in  part  by  altering  and  amending  the 
plan  in  that  way.  I cannot  agree  with  the  view  of  the  County 
Court  Judge  that  there  is  no  road  within  the  meaning  of  this 
section  nor  that  such  a contention  can  be  put  forward  by  the 
present  applicants.  I am,  however,  of  opinion  that  the  said  Judge 
had  jurisdiction  to  hear  and  determine  the  application. 

It  was  contended,  however,  on  the  part  of  the  land-owner,  that 
no  part  of  the  street  can  be  closed  without  his  consent,  and  that 
the  word  “abuts,”  appearing  in  sub-sec.  4 of  sec.  86,  should  be  so 
construed  as  to  mean  that,  even  though  his  lots  did  not,  in  the 
strict  sense  of  the  word,  abut  or  touch  the  part  of  the  street  pro- 
posed to  be  closed,  or  a part  of  the  street  which  connected  his 
lots  with  or  afforded  access  therefrom  to  the  nearest  public  high- 
way, it  could  not  be  altered  or  closed  without  his  consent. 

It  is  obvious  in  the  present  case  that  Hinton  avenue,  on  which 
his  lots  abut  in  front,  is  not  being  closed,  and  that  by  that  street  he 
has  access  to  Scott  street  on  the  north  and  Bullman  street  on  the 
south — ^adjacent  public  highways.  While  the  street  immediately 
in  front  of  him,  or  a part  the  closing  of  which  would  prevent  his 
having  a way  out,  cannot  be  closed  without  his  consent,  any  other 
part  of  the  street  may  be;  but  in  such  case  the  question  whether 
he  should  or  should  not  be  compensated  for  the  closing  of  such 
portion  of  the  street  may  arise.  If,  upon  the  evidence  offered, 
his  property  is  depreciated  in  value,  that  is  a question  to  be  deter- 
mined by  the  Judge  hearing  the  application,  “upon  such  terms 
and  conditions  as  to  costs  and  otherwise  as  may  be  deemed  just,” 
under  sub-sec.  1. 
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On  such  evidence  as  to  depreciation  as  was  offered,  the  County 
Court  Judge  came  to  the  following  conclusion: — ■ 

‘‘I  cannot  convince  myself  upon  the  evidence  that  in  granting 
the  application  there  is  any  injury  done  to  any  of  the  parties 
interested  appearing  before  me  to  object,  or  to  any  one  else.  In 
allowing  the  amendment  of  the  plan  as  apphed  for,  I do  not  con- 
sider that  Mr.  McLaughlin  is  in  any  way  injured,  inconvenienced, 
or  his  premises  at  aU  depreciated.’^ 

I am  unable  to  agree  with  that  finding  of  fact.  While  the 
evidence  offered  by  McLaughlin  as  to  depreciation  was,  as  I 
have  already  stated,  of  a meagre  and  somewhat  inadequate 
character,  there  was  some  evidence  of  depreciation.  It  would 
appear  almost  obvious  that  there  must  be  some  depreciation  in 
the  value  of  his  lots  in  consequence  of  the  closing  of  the  part  of 
the  street  in  question.  There  was  no  evidence  at  all  to  the  con- 
trary. In  these  circumstances,  I think  we  are  justified  in  coming 
to  the  conclusion  that  the  County  Court  Judge  should  have  fi:xed 
some  sum  deemed  by  him  to  be  just  and  adequate  for  such  depre- 
ciation. 

It  is  difficult,  upon  such  slight  evidence,  to  arrive  in  any  very 
satisfactory  way  at  an  amount,  but  I would  be  disposed  to  think 
that  if  we  allowed  S400  it  would  be  ample.  I would  therefore  be 
of  the  opinion  that,  with  that  variation,  the  order  should  be 
affirmed.  The  land-owner — the  appellant — should  have  the 
costs  of  the  appeal. 

Mulock,  C.J.  Ex.,  and  Ferguson,  J.A.,  agreed  with  Suther- 
land, J, 

Riddell,  J.  : — 'This  is  an  appeal  from  an  order  of  the  Judge  of 
the  County  Court  of  the  County  of  Carleton  closing  part  of  a 
street  in  Ottawa,  under  the  provisions  of  the  Registry  Act,  R.S.O. 
1914,  ch.  124,  sec.  86. 

The  appellant  bought  three  lots  on  a street  laid  down  in  a 
plan  registered  in  the  proper  registry  office.  This  street  led  to  a 
leading  thoroughfare — Wellington  street,  one  of  the  main  arteries 
of  the  city — and  the  existence  of  the  street  was  a main  incentive 
for  the  appellant  to  make  his  purchase.  The  owners  of  the  land 
still  Unsold  of  the  subdivision  shewn  on  the  plan  are  desirous  of 
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closing  part  of  the  street  between  the  appellant’s  lots  and  Welhng- 
ton  street,  so  that  they  may  make  ah  advantageous  sale  do  a 
manufacturing  company.  Accordingly  they  made  an  application 
under  sec.  86  (1),  and  the  County  Court  Judge  has  nj.ade  an  order 
closing  this  part  of  the  street. 

Mr.  Beament  advances  two  contentions,  which  will  be  dealt 
with  separately : — 

(1)  It  is  contended  that  sec.  86  (4)  prevents  such  an  order 
being  made  without  the  consent  of  the  appellant;  this  argument  is 
based  upon  a construction  of  sec.  86  (4)  which  makes  the  ante- 
cedent of  the  relative  “which”  in  the  first  and  second  fines,  not 
the  word  “part,”  but  the  words  “road,  street,  lane  or  alley;” 
the  result  being  that,  whenever  any  lot  is  sold  on  any  part  of  a 
street,  however  long,  no  part  of  the  street  can  be  closed  without 
the  consent  of  the  owner  of  that  solitary  lot. 

There  is  no  doubt  of  the  general  truth  of  the  maxim.  Ad 
proximum  antecedens  fiat  relatio,  nisi  impediatur  sententia;  it  is  a 
rule  both  of  grammar  and  of  law  that  relative  words  must  ordin- 
arily be  referred  to  the  last  antecedent,  the  last  antecedent  being 
the  last  word  which  can  be  made  an  antecedent  so  as  to  give  a 
meaning.  “But,  although  this  general  proposition  is  true  in 
strict  grammatical  construction,  yet  there  are  numerous  examples 
in  the  best  writers  to  shew  that  the  context  often  requires  a 
deviation  from  the  rule,  and  that  the  relative  may  refer  to  nouns 
which  go  before  the  last  antecedent:”  Broom’s  Legal  Maxims, 
8th  ed.,  p.  528.  So,  in  interpreting  any  written  instrument — 
contract,  deed,  will,  statute — the  whole  instrument  being  examined, 
it  often  happens  that  not  the  last  possible  antecedent  but  a pre- 
ceding word  is  taken  as  the  word  to  which  a relative  is  referred. 
See  the  cases  in  Broom,  loc.  cit. 

In  my  opinion,  the  statute  intends  to  exclude  from  the  com- 
pulsory powers  of  closing  of  the  County  Court  Judge  only  two  parts 
of  any  street:  (1)  a part  upon  which  a sold  lot  lies;  and  (2)  a part 
which  connects  a sold  lot  with  the  nearest  public  highway.  Any 
other  construction,  as  it  seems  to  me,  would  carry  the  protection 
much  beyond  the  necessity  of  the  case,  which  is  the  protection  of 
the  lot-owner.  For  example,  suppose  a subdivision  had  streets 
laid  out  thus: — 
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A.F.H.C.  being  a lane  or 
F.H.,  and  the  lane  crossing 

street  with  two  blind  ends,  A.C.  and 
a street  which  is  in  communication 

with  the  general  highway  system,  could  an  owner  of  a lot  near 
A.  prevent  the  closing  up  of  the  lane  near  F.H.? 

The  street  in  question  is  said  to  be  three-quarters  of  a mile 
long.  Could  an  owner  of  a lot  at  one  end  prevent  the  closing  of  the 
other  end  in  which  he  has  no  special  interest?  In  my  opinion,  it 
is  the  possession  of  a special  interest  which  the  statute  has  in 
view,  and  that  it  is  to  the  possessor  of  such  a special  interest  that 
the  veto  is  given. 

(2)  It  is  argued  that  the  power  given  to  the  Judge  is  dis- 
cretionary, and  that  it  should  be  exercised  with  judicial  discretion 
— these  propositions  are  not  disputed — 'and,  further,  that  the 
discretion  in  this  case  was  not  exercised  judicially. 

Leaving  aside  the  claim  of  ultimate  benefit  to  the  city  or  some 
part  of  it  by  the  employment  of  men  in  a factory  proposed  to  be 
erected,  it  is  plain  that  the  present  proceeding  is  an  attempt 
on  the  part  of  the  vendors  of  a lot  to  deprive  the  purchaser  of 
part  of  what  they  sold  him,  an  expropriation  by  a private  corpora- 
tion of  the  appellant’s  property  for  private  use.  This  is  a violation 
of  all  sound  morality  and  political  economy — and,  if  permitted,  it  is 
stealing  under  colour  of  law.  Unless  under  extraordinary  cir- 
cumstances, which  do  not  appear  here,  the  Court  should  not  give 
sanction  to  such  an  act  of  dishonesty.  No  doubt,  for  pubhc 
purposes,  for  the  advantage  of  the  public,  the  right  has  been  given 
to  expropriate  for  a quasi-private  purpose,  e.g.,  water-powers. 
Here,  however,  there  is  no  public  purpose  to  be  achieved. 
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If  the  city  corporation  should  consider  the  proposed  scheme  a 
good  one,  one  such  as  would  advantage  the  city,  there  is  a simple 
method  whereby  this  end  can  be  attained  without  the  vendors 
of  the  lot  being  allowed  to  retract  the  gift  of  the  land  laid  out  for 
the  street. 

I would  allow  the  appeal,  with  costs  throughout. 


Order  below  affirmed  with  a variation  (Riddell,  J.,  dissenting). 


[APPELLATE  DIVISION.] 

Re  Poet  Akthue  Waggon  Co.  Limited. 
Tudhofe’s  Case. 

Shelden’s  Case. 

Company — Winding-up — Contributories — Transfer  of  Shares  not  Paid  for — 
Liability  to  Calls — Dominion  Companies  Act,  R.S.C.  1906,  ch.  79,  sec.  66 
— Surrender — Compromise — Novation — Resolution  of  Directors — Liability 
for  Price  of  Shares — Debt  Recoverable  by  Action  only. 

The  order  of  Middleton,  J.,  45  O.L.R.  260,  was  affirmed  on  appeal  therefrom 
by  the  hquidator  of  the  company. 

Held,  that  there  was  nothing  to  prevent  the  directors  of  the  company  from 
assenting  to  the  transfer  of  T.’s  shares  to  L.,  no  call,  in  any  proper  sense 
of  the  term,  having  been  made,  and  sec.  66  of  the  Dominion  Companies 
Act,  R.S.C.  1906,  ch.  79,  having  no  apphcation;  that  the  shares  were  not 
surrendered  but  transferred  (Riddell,  J.,  dissenting);  and  that,  if  there 
was  any  continuing  habihty  on  the  part  of  T.,  it  was  not  as  a contributory, 
but  as  a debtor. 

Per  Sutherland,  J. : — The  directors  could  and  in  reality  did  enter  into  a 
compromise  of  T.’s  claim  for  rehef  from  his  contract. 

Per  Riddell,  J. : — Effect  could  not  be  given  to  the  objection  that  the  liquidator 
had  no  status  to  take  these  proceedings:  Re  Port  Arthur  Wafgon  Co.,  Smyth’s 
Case  (1918),  57  Can.  S.C.R.  388. 

The  resolution  ^Hhat  a call  be  made  upon  the  directors”  could  have  no  refer- 
ence to  T. 

Re  Peterborough  Cold  Storage  Co.  (1907),  14  O.L.R.  475,  must  be  regarded,  so 
far  as  at  variance  with  what  was  decided  in  this  case,  as  overruled. 

The  transaction  could  not  be  regarded  as  anything  else  than  a surrender 
of  the  shares;  but,  assuming  that  the  transaction  was  wholly  ultra  vires, 
the  objection  remained  that  T.  did  not  and  could  not  owe  on  any  call; 
his  habihty  was  a debt  only,  and  he  could  not  be  placed  on  the  list  of  con- 
tributories. 

An  appeal  by  the  liquidator  of  the  company  from  the  order  of 
Middleton,  J.,  45  O.L.R.  260. 
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March  8 and  10.  The  appeal  was  heard  by  Mulock,  C.J.  Ex., 
Clute,  Riddell,  and  Sutherland,  JJ. 

J.  W.  Bain,  K.C.,  and  M.  L.  Gordon,  for  the  appellant. 
Tudhope  was  a shareholder  in  the  company,  which  was  incorporated 
under  the  Dominion  Companies  Act,  R.S.C.  1906,  ch.  79,  in 
January,  1913.  He  paid  nothing  for  his  shares,  and  at  the  time  of 
his  transfer  to  Lindsay  he  owed  20  per  cent,  on  his  shares;  hence, 
by  reason  of  secs.  65  and  66  of  the  Act,  he  could  not  so  transfer 
them:  Re  Peterborough  Cold  Storage  Co.  (1907),  14  O.L.R.  475. 
The  whole  agreement  with  Tudhope  was  ultra  vires,  and  amounted 
to  a cancellation  of  his  shares,  for  the  company  could  not  deal  with 
or  traffic  in  the  shares:  see  sec.  75  of  the  Act;  Livingstone  v. 
Temperance  Colonization  Society  (1890),  17  A.R.  379,  per  Maclen- 
nan,  J.A.,  at  p.  383;  Ex  p.  Watson  (1888),  21  Q.B.D.  301,  per 
Wills,  J.,  at  p.  305;  Common  v.  McArthur  (1898),  29  Can.  S.C.R. 
239.  The  whole  transaction  was  simply  a transfer  by  Tudhope 
back  to  the  company  after  allotment:  Smith  v.  Gow-Ganda  Mines 
Limited  (1911),  44  Can.  S.C.R.  621.  Lindsay  acted  as  the  com- 
pany’s agent  in  offering  the  shares  for  sale.  See  Trevor  v.  Whit- 
worth (1887),  12  App.  Cas.  409,  at  pp.  415,  416;  Re  Dominion 
Permanent  Loan  Co.  (1920),  47  O.L.R.  87,  52  D.L.R.  282.  Shelden 
is  in  the  same  position  as  Tudhope. 

W.  N.  Tilley,  K.C.,  for  Tudhope  and  Shelden,  the  respondents. 
There  was  no  statutory  bar  to  the  transfer  of  the  shares  at  the 
time  of  the  transfer  from  Tudhope  to  Lindsay,  carried  out  on  the 
26th  February,  1910.  The  minutes  of  the  meeting  of  the.  26th 
February  are  not  evidence  against  Tudhope,  because  they  are 
not  signed  by  him.  A call  is  something  levied  ratably  on  all 
shareholders;  here  it  was  limited  to  directors;  and  a call  has  no 
effect  until  such  time  as  notice  is  given;  then  a call  becomes  retro- 
active. Here  there  was  no  notice.  Tudhope  might  be  liable  on  a 
contract  but  not  on  a call:  North-West  Electric  Co.  Limited  v.  Walsh 
(1898),  29  Can.  S.C.R.  33;  In  re  Haggert  Bros.  Manufacturing  Co., 
Peaker  and  Runions’  Case  (1892),  19  A.R.  582.  The  company 
must  be  in  a position  to  enforce  the  call  before  the  transfer  can 
be  objected  to;  hence  Re  Peterborough  Cold  Storage  Co.,  supra, 
does  not  affect  this  point.  Here  the  hquidator  sold  the  assets  of 
the  company  to  Wiley,  who  sold  to  another  company,  which  now 
seeks  to  enforce  the  supposed  rights  of  the  old  company.  A claim 
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upon  unpaid  stock  cannot  be  sold  by  a liquidator  to  a third  person 
as  assets.  The  sale  to  Wiley,  if  it  included  such  a claim,  was  pot 
such  a sale  as  a liquidator  could  make  in  a winding-up  proceeding — 
the  hquidator  could  not  act  as  Wiley’s  agent.  See  Re  Port  Arthur 
Waggon  Co.,  Smyth’s  Case  (1918),  57  Can.  S.C.R.  388,  at  p.  393, 
45  D.L.R.  207,  at  p.  211,  perldington,  J.  Once  notes  were  given 
by  the  new  company  to  pay  creditors  of  the  old  company,  the 
habihty  of  the  old  company  ceased;  there  was  a novation.  The 
new  company  cannot  then  recover  on  unpaid  shares  of  shareholders 
of  the  old  company,  by  making  and  enforcing  calls.  In  re  Bank 
of  South  Australia,  [1895]  1 Ch.  578  (see  pp.  581,  585,  586),  is 
comparable  with  and  distinguishable  from  this  case,  in  which 
the  assets  given  to  the  new  company  were  vmrth  more  than  the 
claims  of  the  creditors.  Section  57  of  the  Act  cannot  be  disre- 
garded. There  is  no  provision  in  the  agreement  for  the  new  com- 
pany to  adjust  the  rights  of  the  shareholders  of  the  old  company: 
see  Henderson  v.  Strang  (1919),  45  O.L.R.  215,  48  D.L.R.  606. 

Bam,  K.C.,  in  reply.  It  is  not  necessary,  to  make  a call  effective, 
that  a date  shall  be  mentioned,  as  might  be  indicated  by  sec.  60 
of  the  Act:  see  Halsbury’s  Laws  of  England,  vol.  5,  pp.  165,  166; 
Bellerhy  v.  Rowland  & Marwood’s  Steamship  Co.  Limited,  [1902] 
2 Ch.  14.  See  also  Re  Port  Arthur  Waggon  Co.,  Smyth’s  Case, 
57  Can.  S.C.R. , per  Davies,  J.,  at  p.  389. 

June  9.  Sutherland,  J.: — -This  is  an  appeal  from  the  judg- 
ment of  Middleton,  J.,  dated  the  18th  March,  1919,  reversing  a 
judgment  of  the  Master  in  Ordinary,  dated  the  13th  October, 
1916,  placing  the  appellant  upon  the  list  of  contributories  in  the 
course  of  winding-up  proceedings.  The  facts  are  so  very  fully 
set  out  in  the  judgment  appealed  from  (45  O.L.R.  260)  that  it 
seems  useless  to  attempt  to  add  thereto. 

The  Master  was  of  opinion  that  the  transfer  of  his  shares  in 
the  company  by  Tudhope  to  one  Lindsay,  in  August,  1910,  was 
one  which  could  not  then  be  validly  made,  because  Tudhope  was 
then  in  arrears  under  the  terms  of  his  subscription  for  the  stock, 
and  that  the  alleged  compromise  by  which  Tudhope  was  permitted 
to  assign  and  transfer  the  shares  to  Lindsay  was  one  to  which  the 
directors  had  no  power  to  consent,  not  being  a compromise  of  a 

41 — 47  O.L.R. 
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“bond  fide  dispute  as  to  the  original  liability  or  liability  as  holder.” 
I agree  with  Middleton,  J.,  that  there  was  no  call  in  any  proper  sense 
of  the  term  made,  and  that  sec.  66  of  the  Dominion  Companies 
Act,  R.S.C.  1906,  ch.  79,  has  no  appHcation  here.  There  was,  I 
think,  nothing  to  prevent  the  directors,  in  the  circumstances, 
from  assenting,  as  they  purported  to  do,  to  the  transfer  of  the 
stock. 

Middleton,  J.,  came  to  the  conclusion  that  what  was  done  by 
the  company,  Tudhope,  and  Lindsay,  was  to  arrange  and  carry 
out  a novation,  the  two  former  agreeing  with  each  other  and  with 
the  latter  that  he  should  take  Tudhope’s  place  with  respect  to 
the  stock,  which  in  consequence  was  not  surrendered,  but  trans- 
ferred, Lindsay  taking  Tudhope’s  place  with  respect  thereto,  and 
all  hability  thereon.  I agree  with  this  view  also.  I am  further 
of  the  opinion  that,  if  there  was  any  continuing  liabihty  on  the 
part  of  Tudhope  at  all,  it  could  not  be  as  a contributory,  as  the 
Master  has  found,  but  must  rest  on  the  ground  of  liabihty  as  a 
debtor,  if  at  all,  the  debt  being  enforceable  by  action  only:  In  re 
Hoylake  R.W.  Co.,  Ex  p.  Littledale  (1874),  L.R.  9 Ch.  257. 

I would  affirm  the  judgment  of  Middleton,  J.,  for  the  reasons 
stated  by  him. 

If  it  were  necessary,  however,  to  do  so,  I think  I would  go 
farther  than  he  did  and  hold  that  there  was  in  fact  a matter  of 
difference  between  Tudhope  and  the  company  resulting  from  the 
latter’s  dealings  with  the  Speight  company,  and  its  agreement  with 
that  company.  This  agreement  would  plainly  greatly  prejudice 
the  agreement  which  the  company  had  theretofore  made  with  the 
Tudhope-Anderson  Company,  the  prospective  benefit  from  which 
for  his  company  was  the  ground  on  which  Tudhope  had  subscribed 
for  the  stock  in  question.  This  stock  was  in  a sense,  if  not  in 
reality,  that  of  the  Tudhope-Anderson  Company. 

I am  not  prepared  to  say  he  could  not  have,  at  the  time,  set 
this  up  in  answer  to  a demand  of  the  company  for  payment  of  the 
stock,  and,  as  it  was  argued,  “litigate  it.”  The  directors  may  have 
been  quite  justified  in  believing,  which  it  must  be  assumed  they 
did,  that  it  was  in  the  interest  off  the  company  to  enter  into  the 
agreement  with  the  Speight  company.  They  may  have  been,  and 
indeed  I think  must  have  been,  impressed  by  the  fact  that  the 
result  would  be  prejudicial  to  the  Tudhope-Anderson  Company 
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with  respect  to  their  agreement,  and  that  this  would  be  and  was  a 
proper  cause  of  complaint,  which  might  lead  to  litigation.  In  so 
far  as  Tudhope  and  his  stock  were  concerned,  it  would  be  unfair — 
indeed  fraudulent — to  hold  him  to  his  contract  to  keep  shares 
which  he  had  been  induced  to  buy  by  reason  of  the  expected 
benefits  to  a company  in  which  he  was  interested,  when  those 
benefits  were  minimised  or  destroyed  by  the  entering  into  a new 
agreement  with  another  company. 

I am  of  opinion  that  the  directors  could  and  in  reality  did  enter 
into  a compromise  of  this  claim  for  relief  and  restoration  made  by 
Tudhope.  I would  dismiss  the  appeal  with  costs. 

The  appeal  as  to  another  original  stockholder  named  Shelden, 
for  similar  reasons,  will  also  fail. 

Mulock,  C.J.  Ex.,  and  Clute,  J.,  agreed  with  Sutherland,  J. 

Riddell,  J. : — An  Appeal  by  the  liquidator  against  the  judgment 
of  Mr.  Justice  Middleton,  45  O.L.R.  260,  so  far  as  it  relieves 
Tudhope. 

The  facts,  as  I understand  them  from  the  evidence — which 
has  not  been  very  carefully  adduced — ^are  as  follows:  Tudhope 
became  a shareholder  in  the  company  rather  to  advance  the 
interests  of  his  own  company  than  to  make  an  investment  in  the 
Port  Arthur  company.  Before  anything  like  a call  was  made,  the 
scheme  of  business  of  the  company  was  changed;  and  it  was  no 
longer  a useful  proposition  for  him,  as  he  thought.  The  arrange- 
ment that  the  new  company  would  sell  to  the  Tudhope-Anderson 
Company  was  likely  to  be  complicated  by  an  arrangement  to  sell 
to  a ’ competitor.  Tudhope  was  dissatisfied,  and  the  rest  of  the 
directors  were  probably  more  than  glad  to  get  rid  of  him — 'it  is 
common  knowledge  that  it  is  better  for  any  company  to  get  rid 
of  a dissatisfied  director.  Accordingly,  the  former  arrangement  to 
sell  to  Tudhope’s  company  was  got  rid  of,  and  Tudhope  was  relieved 
of  his  shares,  which  were  assigned  to  a nominee  of  the  company. 

It  is  pleasing  to  know  that  no  imputation  is  made  against  the 
perfect  good  faith  of  all  parties  to  the  transaction — the  sole 
question  is  whether  the  law  permits  such  a transaction  to  stand. 

In  the  first  place,  I think  that  in  this  Court  we  cannot  give 
effect  to  the  objection  to  the  status  of  the  liquidator  to  take 
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these  proceedings — ^the  same  objections  were  made  in-  Re  Port 
Arthur  Waggon  Co.,  Smyth’s  Case,  57  Can.  S.C.R.  388,  45  D.L.R. 
207,  on  the  same  facts,  and  were  held  to  be  of  no  avail.  I do  not 
reconsider  the  law — my  opinion  in  Smyth’s  Case*  was  that  there 
had  been  no  valid  sale  of  the  assets  of  the  company^ — that  view 
seems  to  have  recommended  itself  to  Davies  and  Idington,  JJ., 
and  Falconbridge,  C.J.,  in  the  Supreme  Court.  I understand  Mr. 
Justice  Idington  to  disapprove  only  of  my  amiable  credulity  (a 
failing  which,  I hope,  if  it  exists,  at  least  leans  to  virtue’s  side)  in 
accepting  Smyth’s  story  at  its  face  value.  The  learned  Chief 
Justice  of  the  Common  Pleas  held  in  this  Court  that,  whether  there 
was  a sale  or  not,  the  hquidator  had  a locus  standi — and  that  view 
was  also  accepted  by  the  majority  of  the  Supreme  Court  of  Canada. 
Qudcunque  via,  the  hquidator  is  rectus  in  curia.  And  against  the 
present  contention  of  the  respondent,  we  must,  I think,  take  the 
facts  as  they  appear  in  the  books  of  the  company. 

Tudhope,  being  president,  resigned  his  position  on  the  19th 
August,  but  continued  as  director;  on  the  29th  August,  Tudhope 
being  present  and  acting  as  a director,  it  was  ‘‘proposed  by  J.  H. 
Spence,  seconded  by  T.  H.  Speight,  that  a call  be  made  upon  the 
directors  for  payment  of  25%  of  amount  of  their  subscriptions, 
being  10%  on  apphcation  and  15%  on  allotment.  Carried.” 
And  then  Tudhope  tendered  his  resignation,  which  was  accepted; 
and  it  was  “proposed  by  Mr.  Spence,  seconded  by  Mr.  Speight, 
that  the  transfer  of  Mr.  Tudhope’s  subscription  to  Mr.  W.  J. 
Lindsay  be  approved  and  sanctioned.  Carried.” 

It  is,  in  my  view,  impossible  to  look  upon  the  “proposition” 
that  a call  be  made  as  an  actual  call  as  regards  Tudhope.  Primd 
facie  a payment  to  be  made  on  allotment  is  not  a call:  Croskey  v. 
Bank  of  Wales  (1863),  4 Giff.  314;  Alexander  v.  Automatic  Telephone 
Co.,  [1900]  2 Ch.  56 — ^nor  are  instalments  payable  in  respect  of 
subscriptions:  Rubber  sty  v.  Manchester  Sheffield  and  Lincolnshire 
R.W.  Co.  (1867),  8 B.  & S.  420.  Our  statute,  the  Companies  Act, 
R.S.C.  1906,  ch.  79,  sec.  66,  being  the  same  as  8 Viet.  ch.  16, 

*In  Re  Port  Arthur  Waggon  Co. Limited,  Smyth’s  Case,  the  Second  Divisional 
Court  of  the  Appellate  Division,  composed  of  Meredith,  C.J.C.P.,  Riddell, 
Lennox,  and  Rose,  JJ.,  gave  judgment  on  the  30th  March,  19i7.  There 
was  an  equal  division  of  opinion.  The  reasons  of  the  learned  Judges  are  not 
reported : see  12  O.W.N.  59.  The  appeal  to  the  Supreme  Court  of  Canada 
was  from  the  order  of  the  divided  Court. 
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sec.  16  (Imp.),  the  call  is  made  when  there  is  a ‘‘resolution  formally 
come  to,  by  those  who  have  the  power  to  determine,  that  whose 
who  are  bound  to  contribute,  i.e.,  the  shareholders,  shall  pay  a 
certain  instalment:”  per  Patteson,  J.,  giving  the  judgment  of  the 
Court  in  Regina  v.  Londonderry  and  Coleraine  R.W.  Co.  (1849), 
13  Q.B.  998,  at  p.  1005 — ^and  “a  call  is  made,  within  the  meaning 
of  this  section,  when  the  resolution  above  described  has  been  come 
to:”  ih.  Cf.  Shaw  v.  Rowley  (1847),  16  M.  & W.  810. 

But  the  resolution  could  only  mean  that  the  directors  should 
pay  the  amount  named,  i.e.,  those  who  were  continuing  to  be 
directors — ^it  had  no  reference  to  Tudhope,  who  was  not  liable  to 
pay  a call  at  all,  and  who,  moreover,  was  about  to  cease  to  be  a 
director.  I cannot  think  that  Tudhope  was  in  contemplation  at 
aU  in  this  resolution. 

As  regards  the  case  of  Re  Peterborough  Cold  Storage  Co.,  14 
O.L.R.  475,  I think  Mr.  Justice  Middleton’s  view  of  that  case  is 
correct — ^so  far  as  it  is 'at  variance  with  what  is  here  said,  it  must 
be  considered  overruled. 

I therefore  do  not  consider  the  section  already  referred  to  as  a 
bar  to  Tudhope  disposing  of  his  shares  in  any  way. 

But  I cannot  read  the  transaction  as  being  anything  else  than 
a surrender  of  the  shares — ^and,  as  it  is  tersely  and  accurately  put, 
“A  surrender  of  shares  presents  . . . this  logical  dilemma: 

If  it  is  not  intended  to  re-issue  the  shares,  there  is  a reduction  of 
capital;  and  if  it  is  intended  to  re-issue  them,  the  transaction 
involves  a trafficking  by  the  company  in  its  own  shares:”  Palmer’s 
Company  Precedents,  11th  ed.,  p.  750. 

Assuming  that  the  transaction  is  wholly  ultra  vires,  the  objection 
remains  that  Tudhope  does  not  and  cannot  owe  on  any  call,  but 
his  liability  is  a debt  only,  and  therefore  he  cannot  be  placed  on 
the  list  of  contributories. 

This  is  the  sole  question  before  us  upon  this  appeal,  and  for 
the  last  reason  only  I would  dismiss  the  appeal  with  costs. 
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Merrill  v.  Waddell. 

Sale  of  Goods — Contract — Representation  as  to  Quality — Goods  Required  for 
Particular  Purpose — Knowledge  of  Vendor — Condition — Warranty — Breach 
— Acceptance  without  Inspection — Waiver — Estoppel — Laches — Delay  in 
Giving  Notice  and  Making  Claim — Damages — Measure  of — Duty  of  Pur- 
chaser to  Minimise  Loss — New  Trial  as  to  Quantum  of  Damages  only. 

In  March,  1918,  the  plaintiff,  who  carried  on  business  at  Brantford  as  a dealer 
in  hay,  purchased,  by  oral  contract,  from  the  defendant,  a dealer  at  Strat- 
ford, several  car-loads  of  hay.  The  contract-price  was  $16  per  tori  f.O.b. 
at  the  several  points  of  shipment.  The  plaintiff  alleged  that  the  defendant 
warranted  the  hay  not  to  be  inferior  to  grade  No.  2.  The  plaintiff  did  not 
see  the  hay  at  or  before  the  timie  of  the  contract.  It  was  the  plaintiff’s 
intention,  as  the  defendant  knew,  to  send  the  hay  to  the  United  States 
to  be  sold  for  use  in  army  camps.  The  hay  was  shipped  to  Brantford,  and 
the  bills  of  lading  were  made  payable  to  the  bank  there.  The  plaintiff, 
on  the  arrival  of  the  cars  at  Brantford,  paid  the  defendant’s  drafts,  obtained 
possession  of  the  hay,  and,  without  inspecting  it,  re-routed  it  to  his  agents  in 
the  United  States.  Part  of  the  hay  reached  the  desired  points  in  the  United 
States,  and  was  found  to  be  inferior.  It  was  not  sold  to  the  United  States 
Armiy  as  contemplated.  The  plaintiff  sued  for  damages  for  breach  of  the 
contract ; — 

Held,  upon  the  evidence,  that  the  defendant  represented  the  hay  as  not  inferior 
to  grade  No.  .2;  this  representation  of  quality  was  either  a condition  or  a 
warranty;  admittedly  the  property  passed,  and  the  condition,  while  it 
might  not  technically  have  become  a warranty,  was  for  all  practical  pur- 
poses to  be  treated  as  such,  and  the  remedy  upon  it  was  an  action  for 
damages. 

Where  there  is  a warranty,  the  purchaser  may,  even  after  inspection,  take 
possession  of  the  goods  and  sell  them,  and  thereafter  claim  damages  for 
breach. 

The  plaintiff  was  not  precluded  from  recovering  by  his  retention  and  resale 
of  the  hay,  without  complaint  for  6 or  7 months  after  he  received  it : there 
was  neither  estoppel,  nor  waiver,  nor  such  laches  as  stood  in  the  plaintiff’s 
way. 

And  held,  by  the  majority  of  the  Court,  that  the  plaintiff’s  damages  were  to 
be  measured  by  the  difference  between  what  the  hay  was  actually  worth 
when  it  arrived  in  Brantford  and  what  it  would  have  been  worth  at  Brantford 
if  it  had  been  in  the  state  in  which  it  should  have  been.  The  plaintiff  might 
have  minimised  his  loss  by  inspecting  at  Brantford — by  not  inspecting  he 
failed  in  the  duty  which  he  owed  the  defendant. 

The  plaintiff  should  have  established  the  value  of  the  hay  at  Brantford  at 
the  time  of  its  acceptance  there;  and,  as  he  did  not  do  so  at  the  trial,  there 
was  a mistrial  in  that  regard. 

There  was  nothing  in  the  evidence  to  displace  the  legal  presumption  that  the 
inspection  is  to  be  at  the  place  of  delivery;  and  the  defendant  never  agreed 
to  waive  inspection  at  Brantford. 

. Review  of  the  authorities. 

The  finding  of  the  trial  Judge  that  the  defendant  was  liable  to  pay  damages 
for  the  breach  was  affirmed;  and  a new  trial  was  directed,  limited  to  the 
question  of  the  quantum  of  damages  (Riddell,  J.,  dissenting). 

Per  Riddell,  J.  : — Where  goods  are  bought  with  reference  to  a known  par- 
ticular purpose,  dam.ages  ought  to  be  given  for  fhe  loss  incurred  by  the 
failure  of  that  purpose.  Here  the  damages  should  be  calculated  upon  the 
basis  of  what  the  plaintiff  had  lost  by  not  being  able  to  sell  to  the  United 
States  Army;  and  the  amount  by  which  the  subject-matter  was  worth  less 
by  reason  of  the  breach  of  contract  should  be  determined  by  the  difference 
between  the  amount  which*  the  plajntiff  would  have  received  had  the  con- 
tract been  performed  and  the  amount  he  actually  received,  subject  to  the 
proviso  that  he  should  act  in  a reasonable  way  and  not  so  as  to  increase 
his  damages. 
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An  action  for  damages  for  breach  of  a warranty. 

The  action  was  tried  by  Kelly,  J.,  without  a jury,  at  Brant- 
ford. 

W.  S.  Brewster,  K.C.,  for  the  plaintiff. 

F.  H.  Thompson,  K.C.,  for  the  defendant. 

January  3.  Kelly,  J.: — In  March,  1918,  the  plaintiff,  who 
carries  on  business  at  Brantford  as  a dealer  in  hay  and  other 
produce,  purchased,  by  oral  contract,  from  the  defendant,  a 
hay  dealer  at  Stratford,  several  cars  of  hay.  The  contract-price 
was  |16  per  ton  f.o.b.  at  the  several  points  of  shipment.  The 
plaintiff  alleges  that  he  purchased  and  that  the  defendant  war- 
ranted the  hay  not  to  be  inferior  to  grade  No.  2.  The  action  is  to 
recover  damages  in  respect  of  10  car-loads  on  the  ground  of  infe- 
riority in  quahty.  The  plaintiff  did  not  see  the  hay  at  or  prior 
to  the  time  of  the  contract,  which  he  made  over  the  telephone 
from  Brantford  with  the  defendant  at  Stratford. 

The  plaintiff  at  the  time  was  selhng  hay  and  shipping  it  for 
dehvery  at  various  points  in  the  United  States,  principally  at 
army  camps;  and  the  defendant  knew  that  the  hay  he  contracted 
to  sell  v/as  intended  for  that  purpose.  The  parties  agreed  that 
the  defendant  should  ship  the  cars  to  Brantford,  making  the  bills 
of  lading  payable  to  the  bank  there.  This  was  done,  and  the 
plaintiff,  on  arrival  of  the  cars  at  Brantford,  paid  the  defendant's 
drafts,  obtained  possession  of  the  hay,  and  then  re-routed  it 
to  Albert  Miller  & Co.^  dealers  in  hay  and  other  produce  in  Chicago, 
who  were  his  agents  there  to  make  sales  of  hay.  The  defendant 
denies  that  he  contracted  to  sell  hay  not  inferior  to  grade  No.  2, 
and  says  that  what  he  did  agree  to  sell  was  ^‘good  hay” — ^mixed 
hay,  clover  and  June  grass,  and  he  denies  that  grade”  was  men- 
tioned in  making  the  contract.  I find  that  what  the  plaintiff 
contracted  for  was  hay  not  inferior  to  grade  No.  2. 

From  the  records  in  evidence  it  appears  that  all  of  the  10  car- 
loads (which  v/ere  shipped  by  the  defendant  from  various  points) 
were  shipped  before  the  end  of  March  for  Brantford;  that,  with- 
out the  cars  being  opened  or  inspected  at  Brantford,  all  were 
re-shipped  from  Brantford  for  the  United  States,  and  at  least 
6 of  them  reached  Chicago  by  the  2nd  April,  and  on  that  date 
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were  opened . and  inspected  by  Miller  & Co.’s  representative. 
The  others  arrived  at  their  destination  very  soon  afterwards. 

The  evidence  is  conclusive  that  the  greater  part  of  the  hay 
was  on  this  inspection  found  to  be  of  inferior  kind,  and  affected 
by  dampness,  mould,  rot,  etc.,  making  it  altogether  unsuitable 
for  the  purpose  for  which  it  was  intended,  and  very  much  inferior 
to  what  was  contracted  for,  whether  the  Contract  was  for  grade 
No.  2,  as  the  plaintiff  alleges,  or  for  “good  hay,”  as  the  defendant 
maintains.  The  condition  the  plaintiff  complains  of  was  found 
chiefly  in  the  interior  of  the  bales,  and  was  not  perceptible  on  an 
examination  of  the  exterior  only.  Miller  & Co.’s  system  of  in- 
spection and  recording  was  thorough  and  complete,  and  the  evi- 
dence of  their  representative  as  to  what  he  found  on  the  arrival 
of  the  cars  must  be  taken  without  quahfication.  The  defendant, 
on  the  other  hand,  while  not  attempting  to  deny  the  accuracy 
of  the  evidence  as  to  the  condition  of  the  hay  on  its  arrival  at 
points  in  the  United  States,  maintains  that,  when  placed  in  the 
cars  at  the  points  of  shipment,  it  was  of  the  quahty  and  in  the 
condition  contracted  for,  and  that  any  inferiority  in  quahty 
or  damage  to  its  condition  was  due  to  causes  arising  after  it  had 
passed  from  his  possession  at  the  various  shipping  points.  It 
is  definitely  estabhshed,  too,  that  the  cars  containing  the  hay, 
on  their  arrival  at  the  United  States  points,  were  in  good  con- 
dition— ^tight  and  dry  and  sealed. 

The  defendant’s  employees,  in  January  or  the  early  part  of 
February,  baled  this  hay  at  the  premises  of  different  farmers 
from  whom  he  purchased,  and,  according  to  the  evidence  submitted 
by  the  defendant,  it  remained  on  these  different  premises  under 
cover,  in  good  barns,  until  the  time  of  shipment  in  March,  when 
it  was  taken  to  the  cars  and  there  loaded  for  shipment  to  Brant- 
ford. The  defendant’s  witnesses  say  that  the  cars  in  which  it 
was  shipped  were  satisfactory  and  in  good  condition  at  the  time 
of  loading. 

While  there  is  evidence  that  hay  which  has  become  damp 
wiU  in  a short  time  shew  evidence  of  damalge,  I find,  on  the  evi- 
dence generally,  and  particularly  as  to  its  condition  when  inspected 
on  its  arrival  at  its  destination,  and  the  short  interval  of  time 
between  the  shipping  dates  and  that  inspection,  that,  when  loaded 
into  the  cars  by  the  defendant,  this  hay  was  not  in  the  condition 
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he  or  his  witnesses  swore  to.  On  that  part  of  the  issue  there  are 
circumstances  which  tend  to  discredit,  the  defence  as  against 
the  evidence  put  forward  by  the  plaintiff : for  instance,  the  lapse 
of  time  between  bahng  the  hay  and  loading  it  into  the  cars,  with 
the  consequent  liability  to  its  becoming  affected  by  moisture; 
the  exposure  in  the  interval  of  part  of  it  in  barns  under  which 
cattle  were  stabled;  and  the  further  exposure  during  its  removal 
from  the  barns  to  the  cars.  Where  it  conflicts  with  that  of 
Morcmont,  I find  myself  unable  to  accept  the  evidence  of  these 
witnesses,  and  particularly  that  of  Sykes,  who  says  that  he  saw 
all  of  the  hay  when  he  bought  it  from  the  farmers,  and  also  when 
it  was  baled  and  shipped,  and  commits  himself  to  the  statment 
that  it  was  equal  to  or  better  than  grade  No.  2.  The  unreliability 
of  his  evidence  may  be  judged  from  several  instances  where  he 
undertook  to  speak  of  the  grade  and  quality  of  particular  car- 
lots  which,  on  examination  at  the  points  of  destination,  turned 
out  not  to  correspond  with  his  description:  for  instance,  as  to 
the  contents  of  car  No.  13116,  which  he  described  as  the  best  hay 
baled  that  year — all  clean,  long  timothy — ^while,  on  inspection  on 
its  arrival  at  Chicago  on  the  2nd  April,  it  was  shewn  to  be  low  in 
grade,  absolutely  worthless  for  feeding,  and  fit  only  for  manure, 
the  car  itself  on  its  arrival  being  sealed  up  and  in  condition  to 
have  protected  the  hay  while  in  transit.  Not  only  is  this  so, 
but  other  witnesses  say  that  its  condition  on  arrival  at  its  destin- 
ation can  be  accounted  for  only  on  the  assumption  that  it  was  wet 
or  damp  when  loaded.  Robertson,  a witness  called  by  the  defence, 
and  who  baled  this  hay,  says  that  he  cannot  account  for  that 
condition  except  on  that  theory;  and  Campbell,  a man  of  experience 
in  such  matters,  says  from  its  condition  it  must  have  been  damp 
when  loaded. 

Then  again,  the  history  of  two  other  car-lots  shipped  by  the 
defendant  to  the  plaintiff  at  Brantford  is  important.  One  of 
these  cars  was  opened  and  examined  on  its  arrival  at  Brantford, 
and  the  contents  turned  out  to  be  inferior  and  badly  damaged. 
The  plaintiff  sold  it  there  at  a loss,  which  the  defendant  made 
good.  When  it  was  ascertained  that  the  other  also  was  open  to 
the  same  objection,  it  was  retaken  by  the  defendant.  The  cars 
which  were  re-routed  from  Brantford  to  United  States  points 
had  all  passed  through  before  this  condition  of  the  two  cars  was 
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discovered.  The  plaintiff  says  that,  when  he  became  aware  of 
the  condition  of  the  contents  of  the  two  cars  above  referred  to, 
he  objected  to  accepting  further  deliveries,  and  the  defendant 
told  him  to  continue  and  he  would  make  it  right.  The  defendant 
says  he  did  not  promise  to  settle  for  any  other  car-lots  found  to 
be  defective.  In  view  of  hfe  further  statement  that  he  generally 
sells  hay  at  a named  price,  and  if  it  is  not  suitable  he  then  makes 
an  allowance,  and  having  in  mind  that  just  at  that  time  he  relieved 
the  plaintiff  from  loss  on  these  two  car-lots  which  had  been  proven 
not  to  be  what  the  purchaser  had  a right  to  expect,  I think  the 
plaintiff’s  version  of  what  then  happened  is  the  more  likely  to  be 
correct. 

The  terms  of  payment  prevented  the  plaintiff  from  getting 
possession  of  the  goods  until  he  had  paid  the  purchase-money  to 
the  bank,  and  until  then  inspection  was  impossible;  even  inspection 
without  opening  up  the  hay — door-inspection,  as  it  was  called 
in  the  evidence — would  not  have  revealed  the  condition.  It 
cannot  be  successfully  argued  that  obtaining  possession  on  such 
terms  was  an  unconditional  acceptance,  either  of  the  goods 
or  of  the  ..quality.  The  plaintiff  did  not  thereby  waive  his  right 
to  rely  upon  the  warranty  as  to  quality  and  condition.  There 
was  nothing  in  the  contract  requiring  inspection  at  any  particular 
time  or  place.  The  defendant  knew  this,  and  knew  also  that  the 
hay  was  sold  or  was  being  sold  for  delivery  by  the  plaintiff  in 
the  United  States  and  for  use  at  the  military  camps  there.  Accept- 
ing the  goods,  in  the  circumstances,  does  not  deprive  the  pur- 
chaser of  his  right  to  seek  damages  for  inferiority  of  quality. 
The  right  of  a purchaser  to  reject  goods  not  in  accordance  with 
what  has  been  contracted  for,  when  delivery  has  been  made 
and  possession  taken,  must  not  be  confused  with  the  right  to 
claim  damages  for  delivery  of  goods  of  inferior  quality. 

The  reasons  for  judgment  of  the  Appellate  Division  in  the 
recent  case  of  John  Hallam  Limited  v.  Bainton  (1919),  45  O.L.R. 
483,  48  D.L.R.  120,  contain  a lengthy  discussion  of  the  duty  of 
a purchaser  to  accept  under  various  circumstances  and  his  right 
to  damages, for  breach  of  warranty  of  quality;  but,  though  that 
case  arose  out  of  a sale  by  sample,  when  applied  to  the  facts  of 
the  present  case,  so  far  as  it  is  applicable,  it  materially  supports 
the  position  of  the  plaintiff. 
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The  only  other  objection  offered  was  the  delay  by  the  plaintiff 
in  giving  notice  to  the  defendant  of  the-  condition  of  the  goods 
and  making  claim  for  damages.  The  plaintiff’s  explanation  is 
that  the  delay  was  due  to  his  waiting  receipt  from  his  correspon- 
dents in  Chicago  of  full  particulars  of  the  condition  and  value 
on  a resale  of  the  contents  of  all  the  cars.  There  is  no  evidence 
that  the  defendant  has  been  prejudiced  by  this  delay,  and  I am 
unable  to  say  that  it  was  without  justification. 

The  only  item  in  the  particulars  of  damage  which  was  expressly 
objected  to  on  the  argument  is  that  containing  the  charges  for 
inspection. 

The  plaintiff’s  agents  were  compelled  to  sell  the  hay  at  prices 
much  less  than  those  then  current,  and  which  they  could  have 
obtained  for  hay  of  the  grade,  quahty,  and  condition  called  for 
by  the  defendant’s  contract.  This  resulted  in  a loss  to  the  plain- 
tiff, exclusive  of  the  said  charges  for  inspection,  of  $1,647.  I 
assess  the  damages  at 'that  sum,  with  interest  thereon  from  the 
date  of  these  agents’  final  report  to  the  plaintiff  of  their  disposal 
of  this  hay,  which  I understand  was  the  18th  September,  1918. 
If  I am  not  correct  in  this  date,  counsel  may  speak  to  me  about 
it. 

The  plaintiff  is  entitled  to  his  costs. 

The  defendant  appealed  from  the  judgment  of  Kelly,  J. 

March  9 and  11.  The  appeal  was  heard  by  Mulock,  C.J. 
Ex.,  Riddell,  Sutherland,  and  Hasten,  JJ. 

F.  H.  Thompson,  K.C.,  and  J.  C.  Makins,  K.C.,  for  the  appellant. 
The  plaintiff’s  acceptance  of  the  hay  at  Brantford  was  final 
and  conclusive,  and  he  is  estopped  from  setting  up  that  the  hay 
was  unfit  for  use  when  it  arrived  at  Chicago.  The  element  of 
delay  is  important;  prompt  action  in  refusing  the  hay  was  essential. 
In  Niagara  Grain  and  Feed  Co.  v.  Reno  (1916),  38  O.L.R.  159, 
32  D.L.R.  576,  it  was  held  that  the  right  of  rejection  was  exer- 
cised within  a reasonable  time.  There  was  a notice  at  the  end 
of  the  invoice  to  the  effect  that  no  claim  should  be  made  later 
than  10  days  after  the  arrival  of  the  shipment,  and  the  plaintiff 
did  not  object  to  this.  The  damages  were  assessed  on  the  wrong- 
basis:  the  proper  measure  was  the  difference  between  the  value 
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of  the  goods  at  the  time  of  dehvery  at  Brantford  and  the  price 
paid:  John  Hallam  Limited  v.  Bainton,  45  O.L.R.  483,  48  D.L.R. 
120.  There  was  no  evidence  of  special  damage.  If  the  maxim 
caveat  emptor  does  not  apply  to  any  case  where  there  is  an  express 
warranty,  the  appellant  is  out  of  Court.  Caveat  emptor  does  not 
apply  to  a case  of  sale  by  sample,  where  quality  is  absolutely 
fixed  by  sample.  Here  the  sale  was  not  by  sample;  hence  John 
Hallam  Limited  v.  Bainton^  supra,  and  Borthwick  v.  Young  (1886), 
12  A.R.  671,  on  that  point  do  not  apply.  On  the  question  of 
inspection  and  acceptance,  see  Garson  v.  Empire  Manufacturing 
Co.  Limited  (1920),  18  O.W.N.  2.  Part  inspection,  waiver  of 
further  inspection,  acceptance,  and  laches,  all  contribute  to  estop 
the  plaintiff  from  bringing  an  action.  Apart  from  the  question 
of  estoppel,  there  is  no  right  of  action:  John  Hallam  Limited  v. 
Bainton,  45  O.L.R.  at  p.  497,  48  D.L.R.  at  p.  131,  per  Meredith, 
C.J.C.P.  Heilhutt  v.  Hickson  (1872),  L.R.  7 C.P.  438  (see  p. 
452),  is  a different  case — the  presence  of  paper  in  boots  is  not 
ordinarily  discoverable  upon  inspection. 

W.  S.  Brewster,  K.C.,  for  the  plaintiff,  respondent.  The 
appellant  knew  that  the  goods  were  for  re-shipment  from 
Brantford  to  points  in  the  United  States,  and  the  plaintiff  told 
the  defendant  he  would  not  inspect  at  Brantford.  Warranty 
is  put  on  a higher  ground  than  sale  by  sample  in  John  Hallam 
Limited  v.  Bainton,  supra.  See  also  Niagara  Grain  and  Feed 
Co.  V.  Reno,  supra,  where  it  was  held  that  a breach  of  condition 
might  be  treated  as  a breach  of  warranty.  In  regard  to  damages, 
the  case  comes  within  the  second  rule  in  Hadley  v.  Baxendale 
(1854),  9 Ex.  341.  The  respondent  relies  upon  the  facts  and  law 
set  out  in  the  judgment  below. 

Makins,  K.C.,  in  reply,  on  the  question  of  damages,  urged 
that  once  the  hay  had  started  to  spoil,  it  would  keep  on  spoihng; 
its  condition  should  have  been  brought  to  the  attention  of  the 
defendant  at  Brantford. 

June  9.  Hasten,  J.: — This  is  an  action  by  a purchaser  of 
hay  to  recover  damages  for  breach  of  a warranty  alleged  to  have 
been  given  by  the  vendor  (the  defendant)  respecting  the  quality 
of  the  hay. 

Four  questions  arise: — 
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(1)  Was  there  a warranty,  and,  if  so,  what  was  it? 

(2)  Is  a breach  of  the  warranty  proved? 

(3)  If  there  was  a warranty  and  a breach  of  it  by  the  defend- 
ant, has  the  plaintiff  lost  his  right  of  action  through  laches, 
estoppel,  or  waiver? 

(4)  The  measure  of  damages? 

The  leading  facts  are  set  forth  in  the  judgment  now  under 
review,  as  well  as  in  that  of  my  brother  Riddell,  and  need  not  be 
here  repeated.  There  are,  however,  one  or  two  additional  cir- 
cumstances which  ought  to  be  borne  in  mind,  and  to  which  I 
shall  refer  when  considering  the  question  of  damages. 

It  is  clear  that  a breach  of  an  express  warranty  as  to  quality 
is  a breach  of  a condition,  and,  as  stated  by  Fletcher  Moulton, 
LJ.  (whose  dissenting  judgment  was  confirmed  in  the  House  of 
Lords,  [1911]  A.C.  394),  in  the  case  of  Wallis  Son  & Wells  v. 
Pratt  & Haynes,  [1910]  2 K.B.  1003,  at  pp.  1014,  1015: — • 

^^This  breach  gave^  to  the  purchasers  the  choice  of  the  two 
remedies,  either  of  rejecting  the  goods  and  treating  the  contract 
as  repudiated  or  suing  for  damages  for  dehvery  of  the  inferior 
article.  But  the  purchasers  resold  the  goods  in  ignorance  of 
the  breach  . . . and  by  the  fact  that  they  have  resold  the 

goods  they  have  prevented  themselves  from  exercising  the  higher 
right.'^ 

If  there  was  in  this  case  a breach  of  the  defendant’s  warranty, 
the  plaintiff  had  the  right,  on  delivery  of  the  hay  to  him,  either 
to  reject  or  to  accept  it,  and  claim  damages  for  breach  of  the 
warranty.  He  did  not  reject,  and  now  sues  for  damages  for  breach 
of  warranty. 

The  trial  Judge  has  found,  upon  conflicting  oral  evidence, 
that  the  defendant  expressly  warranted  that  the  hay  to  be  supphed 
by  him  under  the  contract  in  question  should  not  be  inferior  to 
grade  No.  2,  and  he  has  found  a breach  of  such  warranty.  The 
appellant  has  failed  to  satisfy  me  that  these  findings  of  an  experi- 
enced Judge,  in  a carefully  considered  judgment,  should  be 
disturbed.  On  the  contrary,  they  seem  to  be  supported  by  the 
evidence. 

Counsel  for  the  defence  contends  that,  even  though  there  was 
a warranty  and  a breach  of  the  warranty,  the  action  of  the  plain- 
tiff in  retaining  the  hay,  reselling  it  as  he  did  through  his  commis- 
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sion  agents  in  Chicago,  and  making  no  complaint  from  the  time  of 
delivery  of  the  hay  in  April  until  November  following,  when  he 
first  presented  his  claim,  precludes  the  plaintiff  from  recovering. 

The  question  is  considered  in  two  cases  in  our  own  Courts. 
In  Stephenson  v.  Ranney  (1852),  2 U.C.C.P.  196,  Macaulay, 
C.J.,  in  dealing  with  the  question,  says,  at  p.  212: — 

‘^Some  of  the  cases  shew  that  where  upon  a sale  by  sample 
the  vendee  has  had  an  opportunity  to  inspect  the  article  delivered 
and  has  unequivocally  accepted  it  and  converted  it  to  his  own 
use,  not  only  does  the  property  pass,  etc.,  but  he  is  liable  to  be 
concluded  by  his  conduct  from  afterwards  disputing  the  corre- 
spondence of  the  goods  with  the  sample,  such  as  Poulton  v.  Latti- 
more  (1829),  9 B.  & C.  259;  Hopkins  v.  Appleby  (1816),  1 Stark. 
(N.P.C.)  477.  It  will  however  be  found  in  other  cases  of  sale 
by  sample,  which  involves  an  implied  warranty  that  the  bulk 
corresponds  therewith,  the  vendee  may  accept  and  retain  the 
goods,  and  either  bring  an  action  for  the  breach  of  such  warranty 
or  resist  an  action  for  the  price,  by  shewing  it  in  mitigation  of 
damages;  but  in  such  cases  it  seems  to  be  expected  (if  not  decided) 
he  must  give  prompt  notice  of  the  deficiency,  not  upon  the  ground 
that  the  vendor  may  elect  to  take  back  the  goods  or  rescind  the 
bargain,  or  that  the  vendee’s  notice  imphedly  offers  to  return  and 
rescind  on  his  part,  for  it  might  be  very  inconvenient  and  even 
impossible  for  him  to  do  so,  but  rather  at  the  peril  of  being  held 
concluded  in  evidence  from  setting  up  such  a case,  after  unreason- 
ably delaying  notice  and  as  it  were  evincing  by  his  silence  a tacit 
acquiescence  in  the  fulfilment  of  the  contract  by  the  vendor.” 

Further  on  he  says,  p.  213: — 

“The  evidence  raised  two  questions  for  the  jury:  1st,  whether 
the  bulk  did  correspond  with  the  sample;  and  if  not,  2nd,  whether 
the  defendant  had  waived  the  objection.  Alexander  v.  Gardner 
(1835),  1 Bing.  N.C.  671.” 

He  held  that  there  was  conflicting  evidence,  direct  and  cir- 
cumstantial, on  both  sides,  and  that  it  was  for  the  jury  to  decide, 
and  he  upheld  the  verdict  of  the  jury  that'  there  was  no  waiver. 

In  the  recent  case  of  John  Hallam  Limited  v.  Bainton,  45 
O.L.R.  483,  48  D.L.R.  120  (now  affirmed  in  the  Supreme  Court 
of  Canada),  my  brother  Riddell  deals  as  follows  with  the  same 
question  (45  O.L.R.  at  p.  488,  48  D.L.R.  at  p.  123) : — 
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“Accepting  the  goods  in  this  way  has  its  dangers  for  the 
purchaser,  because  very  little  will  sometimes  estop  him  from 
saying  that  such  an  acceptance  of  the  goods  is  not  an  acceptance 
of  the  goods  as  satisfying  the  warranty.  Any  purchaser  may, 
if  he  sees  fit,  waive  any  objection  to  the  goods — quilihet  renuntiare 
potest  juri  pro  se  introducto — and  his  conduct  in  taking  the  goods 
and  deahng  with  them  will  be  scrutinised  with  some  care,  and 
in  some  instances  will  result  in  his  being  considered  to  have  waived 
objection  to  the  goods:  Parker  v.  Palmer  (1821),  4 B.  & Aid. 
387.  But  his  taldng  the  goods  into  his  possession  and  dealing 
with  them  after  an  opportunity  to  inspect,  or  even  after  a partial 
or  casual  inspection,  will  not  necessarily  be  considered  an  accept- 
ance of  the  goods  as  answering  the  contract  and  a waiver  of  the 
term  that  the  goods  shall  correspond  with  the  sample.” 

In  Poulton  V.  Lattimore,  9 B.  & C.  259,  at  p.  265,  Littledale,  J., 
says : — • 

“The  not  giving  notice”  (of  the  breach  of  warranty)  “raises 
a strong  presumption  that  the  article  at  the  time  of  the  sale 
corresponded  with  the  warranty,  and  calls  for  strict  proof  of  the 
breach  of  warranty.  But  if  that  be  clearly  established,  the  seller 
will  be  hable  in  an  action  brought  for  breach  of  his  contract, 
notwithstanding  any  length  of  time  which  may  have  elapsed  since 
the  sale.” 

From  these  cases  it  appears  that  the  question  is  whether 
there  is  evidence  establishing  either  an  estoppel,  a waiver,  or 
such  laches  as  precludes  the  plaintiff  from  recovering. 

In  order  to  establish  an  estoppel,  it  must  be  shewn  that  the 
action  of  the  plaintiff  induced  the  defendant  to  do  some  act  to 
his  prejudice  relying  upon  the  plaintiff’s  course  of  action.  Nothing 
of  that  kind  is  shewn  nor  indeed  could  be  shewn  under  the  circum- 
stances here  existing.  When  the  plaintiff  exercised  his  option 
of  accepting  the  hay,  notwithstanding  the  breach  of  warranty, 
the  property  in  the  hay  passed  to  him  and  from  that  time  on 
the  defendant  had  no  control  over  it:  he  was  not  entitled  in  any 
way  to  interfere  with  or  influence  the  plaintiff’s  dealings  with 
the  hay;  the  hay  had  passed  into  the  absolute  dominion  of  the 
plaintiff.  There  was  therefore  nothing  which  the  defendant 
did  or  could  have  done  in  regard  to  the  hay,  and  therefore  there 
was  no  estoppel. 
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With  respect  to  the  question  of  waiver  by  the  plaintiff, 
it  is  plainly  established  by  the  authorities  that  waiver  depends 
on  intention,  and  there  is  here  no  circumstance  other  than  the 
lapse  of  time  indicating  an  intention  on  the  part  of  the  plaintiff 
to  waive  his  rights.  His  cause  of  action  for  breach  of  warranty 
arose  when  the  hay  was  delivered  to  him  and  accepted,  not- 
withstanding its  defects.  He  had,  at  that  moment,  a complete 
cause  of  action,  and  the  mere  silence  of  the  plaintiff  and  a failure 
to  assert  his  claim  until  November  are  insufficient,  in  my  opinion, 
to  establish  an  intentional  abandonment  of  his  right  of  action. 
Nor  was  the  lapse  of  time  (from  April  to  November)  before  the 
plaintiff  began  to  assert  his  rights  such  laches  as,  in  my  opinion, 
precluded  the  plaintiff  from  recovering.  I should  only  add 
that,  as  I understand  the  law  applicable  to  this  case,  the  maxim 
caveat  emptor  has  no  application  because  the  warranty  was  an 
express  warranty. 

Turning,  then,  to  the  question  of  damages:  I think  the  case 
comes  within  the  broad  general  rule  as  stated  in  the  9th  edition 
of  Mayne  on  Damages,  p.  188:  Where  the  article  has  not  been 

returned,  the  measure  of  damage  will  be  the  difference  between 
its  value,  with  the  defect  warranted  against,  and  the  value  which 
it  would  have  borne  without  that  defect;”  and  this  must  be  ascer- 
tained at  the  place  of  delivery  (Brantford),  at  the  time  of  dehvery, 
when  the  plaintiff  took  possession.  In  support  of  this  statement, 
I refer  to  the  case  of  Ashworth  v.  Wells  (1898),  78  L.T.R.  136. 

‘‘In  the  case  of  breach  of  warranty  of  quality  such  loss  is 
prirhd  facie  the  difference  between  the  value  of  the  goods  at 
the  time  of  the  delivery  to  the  buyer  and  the  value  they  would 
have  had  if  they  had  answered  to  the  warranty”  (sec.  53  (3) 
of  the  Sale  of  Goods  Act,  1893  (Imp.),  which  appears  to  state 
the  existing  law  without  alteration) . 

The  case  of  Jones  v.  Just  (1868),  L.R.  3 Q.B.  197,  well  illus- 
trates this  rule.  The  action  was  for  a breach  of  a warranty 
on  certain  shipments  of  manilla  hemp  from  Singapore  to  Liver- 
pool. It  was  found  that  there  was  a breach  of  the  warranty. 
After  the  hemp  had  arrived  in  Liverpool,  and  it  was  claimed  that 
there  was  a breach  of  a warranty,  and  after  some  correspondence 
between  the  parties,  the  hemp  was  sold  by  auction,  by  the  orders 
of  the  plaintiff  (the  vendor),  as  “manilla  hemp  with  all  faults,” 
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and  at  the  auction  it  realised  about  75  per  cent,  of  the  price 
which  similar  hemp  would  have  fetched  if  undamaged.  The 
price  of  hemp  had  risen  considerably  since  the  contract,  so  that 
the  proceeds  of  the  sale  were  very  nearly  equal  to  the  invoice- 
price.  The  case  was  tried  before  Blackburn,  J.,  who  instructed 
the  jury  that  if  they  found  for  the  plaintiff  the  damages  would 
be  measured  by  the  rate  at  which  the  hemp  was  valued  when  it 
arrived  at  Liverpool  compared  with  the  rate  which  the  same  hemp 
would  have  realised  had  it  been  shipped  in  the  state  in  which  it 
should  have  been  shipped,  thus  giving  the  plaintiffs  (the  pur- 
chasers) the  benefit  of  the  rise  in  the  market.  The  jury  found 
in  favour  of  the  plaintiff ; the  defendant  moved  against  the  verdict 
and  for  a new  trial;  and  the  directions  of  Blackburn,  J.,  were 
held  to  have  been  correct. 

See  also  Loder  v.  Kekule  (1857),  3 C.B.N.S.  128;  Phillpotts 
V.  Evans  (1839),  5 M.  & W.  475. 

These  cases  appean  to  me  to  estabhsh  that  here  the  damages 
are  to  be  measured  by  the  difference  between  what  the  hay  was 
actually  worth  when  it  arrived  in  Brantford  and  what  the  same 
hay  would  have  been  worth  at  Brantford,  had  it  been  in  tl;ie 
state  in  which  it  should  have  been. 

When  the  plaintiff  paid  the  drafts  and  took  up  the  bills  of 
lading  and  re-shipped  the  hay  to  his  Chicago  cornmission  agents 
to  be  sold  by  them,  his  right  of  action  was  then  and  there  crystall- 
ised and  fixed.  The  hay  was  not  equal  to  grade  2.  He  could 
have  rejected  it  for  not  complying  with  the  express  warranty 
that  it  should  be  of  that  grade.  He  did  not  exercise  his  right  of 
rejection,  but  took  the  hay,  retaining  his  right  to  claim  damages 
as  for  breach  of  warranty.  The  hay  became  his,  and  what  sub- 
sequently happened  to  it  in  his  hands  cannot  lessen  or  increase 
the  damages  payable  by  the  defendant.  For  the  purpose  of 
ascertaining  the  damages  to  which  the  plaintiff  is  entitled,  whether 
nominal  or  substantial,  the  inquiry  must  be  directed  to  ascertain 
the  difference  between  the  value  of  hay  of  No.  2 grade  at  Brant- 
ford on  the  3rd  April,  and  the  value  of  the  hay  actually  deli^'ered 
by  the  defendant  at  Brantford  on  that  and  prior  days. 

It  is  clear  that  the  plaintiff,  by  accepting  the  hay,  undertook 
the  obligation  of  minimising  the  damages  in  case  the  ha>'  did 

42 — 47  o.L.R. 


App.  Div. 
1920 

Merrill 

V. 

Waddell. 

Masten,  J. 


584 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1920 

Merrill 

V. 

Waddell. 
Hasten,  J. 


not  fulfil  the  warranty.  The  rule  that  it  is  the  duty  of  the  pur- 
chaser in  such  a case  to  do  everything  that  a reasonable  man 
can  do  in  the  ordinary  conduct  of  affairs  to  mitigate  the  damages, 
is  very  clearly  estabhshed.  In  every  case  the  buyer,  to  entitle 
him  to  recover  the  full  amount  of  damages,  must  have  acted 
throughout  as  a reasonable  man  of  business,  and  done  all  in  his 
power  to  mitigate  the  loss:  Dunkirk  Colliery  Co.  v.  Lever  (1878), 
9 Ch.  D.  20,  per  James,  L.J.,  at  p.  25;  Warren  v.  Stoddart 
(1881),  105  U.S.  224;  Payzu  Limited  v.  Saunders,  [1919]  2 K.B. 
581. 

As  was  said  by  Viscount  Haldane,  L.C.,  in  British  Westing- 
house  Electric  and  Manufacturing  Co.  Limited  v.  Underground 
Electric  Railways  Co.  of  London  Limited,  [1912]  A.C.  673,  at 
p.  689:— 

‘‘This  first  principle  (that,  as  far  as  possible,  he  who  has 
proved  a breach  of  a bargain  to  supply  what  he  contracted  to 
get  is  to  be  placed,  as  far  as  money  can  do  it,  in  as  good  a situa- 
tion as  if  the  contract  had  been  performed)  isquahfiedby  a second, 
which  imposes  on  a plaintiff  the  duty  of  taking  all  reasonable 
steps  to  mitigate  the  loss  consequent  on  the  breach,  and  debars 
him  from  claiming  any  part  of  the  damage  which  is  due  to  his 
neglect  to  take  such  steps.’’ 

What  the  plaintiff  ought  to  do  in  any  particular  case,  in  order 
to  minimise  the  damages,  is  a question  of  fact;  per  Scrutton,  L.J., 
in  Payzu  Limited  v.  Saunders,  [1919]  2 K.B.  at  p.  589. 

On  the  facts  it  seems  to  me  that  in  the  ordinary  course  of 
business  a prudent  business  man  would  have  inspected  the  hay 
at  Brantford.  Had  the  plaintiff  done  so,  he  would  have  then  and 
there  become  informed  of  its  quality  and  condition.  Of  course 
he  was  entitled,  if  he  chose  to  do  so,  to  omit  such  inspection, 
but  that  omission  cannot  increase  his  legal  rights  or  lessen  his 
legal  obligations  to  the  defendant.  To  save  expense  and  time  to 
himself,  he  re-shipped  without  inspecting,  but  in  so  doing  he  assumed 
the  consequences  resulting  from  such  omission.  It  is  plain, 
from  the  evidence  of  the  defendant  with  respect  to  the  car  which 
he  took  back,  that  by  dealing  with  the  hay  in  Brantford  the  loss 
might  well  have  been  minimised — but  the  plaintiff,  having  taken 
the  risk  of  omitting  to  inspect,  re-shipped  the  cars,  without  un- 
loading, to  his  commission  agents  in  Chicago  for  sale  by  them  in 
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the  States.  In  so  doing  he  failed  in  the  duty  which  he  owed  to 
the  defendant  to  minimise  the  loss. 

Two  items  of  loss  are  plain  on  the  face  of  things:  (1)  the  freight 
charges  on  the  shipment  of  hay;  (2)  the  further  deterioration 
of  the  hay  which  was  going  on  in  the  closed  cars,  and  which  might 
have  been  stopped  by  unloading  and  dealing  with  the  hay  at 
Brantford;  and  there  may  be  others. 

As  there  must,  in  my  opinion,  be  a new  trial  as  to  damages, 
I do  not  further  discuss  what  the  plaintiff  ought  in  fact  to  have 
done  to  minimise  the  damage,  either  by  selling  the  defective  hay 
at  Brantford  or  otherwise. 

But  it  is  said,  on  behalf  of  the  plaintiff,  that  the  damages 
come  within  the  second  rule  in  Hadley  v.  Baxendale,  9 Ex. 
341,  viz.,  that  this  hay  was  bought  for  certain  specific 
purposes,  of  which  the  defendant  was  aware,  and  that  the  damages 
are  to  be  computed  on  the  basis  of  the  loss  which  the  plaintiff 
sustained,  having  regard  to  those  specific  purposes.  In 
my  opinion,  the  circumstances  here  shewn  are  not  such  as  to 
bring  the  case  within  that  rule.  The  true  position  is,  that  the 
plaintiff  gave  to  the  defendant  a general  order  or  request  to  ship 
hay  to  him  at  SI 6 per  ton,  to  be  delivered  to  him  at  Brantford, 
on  payment  of  the  purchase-price,  but  the  defendant  never  under- 
took to  sell  or  dehver  to  the  plaintiff  any  specific  quantity  of  hay. 
The  defendant  was  made  aware  of  the  fact  that  the  plaintiff 
expected  to  export  this  hay  to  the  United  States,  but  I do  not 
think  anything  beyond  this  is  shewn  by  the  evidence.  What 
the  plaintiff  actually  did  was  to  ship  the  hay  to  Chicago,  to  his 
regular  commission  agents  there,  and  these  commission  agents 
then  sold,  as  opportunity  offered,  to  various  people,  principally 
to  the  mihtary  camps. 

The  evidence  of  these  commission  agents  is  that,  if  the  hay 
had  fulfilled  the  warranty,  it  could  have  been  sold  at  S26  per 
ton;  but  there  were,  so  far  as  appears,  no  contracts  in  existence 
which  the  plaintiff  was  under  obligation  to  fulfil. 

In  any  case,  the  defendant  was  not  aware  of  any  specific 
contract  which  the  plaintiff  was  under,  to  deliver  hay  equal 
to  grade  2,  to  any  person,  and,  ‘^in  order  that  the  notice  may 
have  any  effect,  it  must  be  given  under  such  circumstances  as 
that  an  actual  contract  arises  on  the  part  of  the  defendant  to 
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bear  the  exceptional  loss:”  Horne  v.  Midland  R.W.  Co.  (1873), 
L.R.  8 C.P.  131,  141;  Gr&oert-Borgnis  v.  Nugent  (1885),  15  Q. 
B.D.  85. 

By  subtracting  from  the  selling  price  in  the  States  the  cost 
of  transportation,  commission,  and  all  other  proper  charges 
of  realisation,  some  evidence  of  the  value  to  the  plaintiff  at  Brant- 
ford of  hay  of  the  quality  contracted  for  would  be  afforded. 

If  the  defendant  had  contracted  to  dehver  a specified  quantity 
of  hay  and  had  wholly  failed  to  make  delivery,  the  plaintiff's 
damages  would  have  been  his  profit,  that  is,  the  difference  between 
the  potential  selling  value  at  Brantford  and  the  cost,  that  is, 
S16  plus  the  railway  freight  to  Brantford. 

But  that  is  not  this  case:  the  defendant  did  supply  hay  which 
the  plaintiff  accepted  and  sold— relying  on  the  defendant's  war- 
ranty. 

In  such  a case  a further  element  enters  into  the  estimation 
of  damages,  viz..  What  was  the  value  of  the  inferior  hay  which 
the  defendant  supplied  and  which  the  plaintiff  accepted?  It 
is  at  this  point  that  error  has,  I think,  intervened. 

The  value  which  the  judgment  in  review  ascribes  to  this 
inferior  hay  is  the  price  which  it  reahsed  at  various  places  in 
the  United  States  (principally  at  Chicago),  after  deducting 
therefrom  the  cost  of  transporting  it  to  various  military  camps, 
and  after  rejection  re-shipping  it  to  Chicago,  and  the  price  is 
in  some  instances  the  price  reahsed  months  after  the  3rd  April, 
when  the  market-price  had  altered. 

As  I have  already  indicated,  I think  the  plaintiff  should  have 
established  its  value  at  Brantford  at  the  time  of  its  acceptance 
there;  and,  as  this  was  not  done,  I think  there  was  a mistrial  in 
that  regard. 

I should  not,  however,  part  with  the  case  without  noticing 
an  argument  put  forward  on  behalf  of  the  plaintiff,  viz.,  that  the 
rule  which  I think  governs  does  not  here  apply,  because,  as  alleged 
by  the  plaintiff,  it  was  a term  of  the  contract  that  the  hay  need 
not  be  inspected  in  Brantford.  I do  not  ihink  that,  as  a fact, 
the  contract  contained  any  such  term.  In  the  absence  of  any 
specific  agreement  to  the  contrary,  the  presumption  of  law  in 
case  of  a sale  of  goods  is  that  the^  inspection  shall  be  at  the  place 
of  delivery:  Perkins  v.  Bell,  [1893]  1 Q.B.  193  (see  particularly 
the  remarks  of  A.  L.  Smith,  L.J.,  at  p.  197). 
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The  trial  Judge  has  made  no  finding  on  this  point,  and  I find 
nothing  in  the  evidence  to  displace  the  legal  presumption  that 
the  inspection  should  be  at  Brantford. 

The  strongest  expression  used  by  the  plaintiff  with  regard 
to  that  question  is  to  be  found  on  p.  3 of  the  notes  of  evidence, 
where  he  says : — 

“Q.  And  did  you  tell  him  what  you  were  going  to  do  with 
the  hay?  A.  I told  him  one  time  that  we  were  not  inspecting 
the  hay  here  and  to  be  particular  in  loading  not  to  put  in  a bale 
that  would  not  grade  No.  2.” 

The  defendant,  on  the  other  hand,  says : — 

“Mrs.  Merrill  told  me  that  they  were  going  to  have  this  hay 
re-baled  in  Brantford  and  more  hay  put  in  the  cars  on  account  of 
the  railways  having  so  may  embargoes  on  it,  or  re-teamed  from 
the  Grand  Trunk  station  to  the  Toronto  Hamilton  and  Buffalo. 

A careful  perusal  and  re-perusal  of  all  the  evidence  bearing 
on  this  point  convinces  me  that  whatever  may  have  been  said 
was  said  casually  by  the  plaintiff,  and  that  the  defendant  never 
agreed  to  waive  inspection  at  Brantford. 

A suggestion  is  made  on  behalf  of  the  plaintiff  that  at  the 
time  when  the  hay  contained  in  a horse-car  was  inspected  by 
the  plaintiff  and  defendant  together,  and  the  alleged  defect 
settled  for  by  the  defendant,  and  when  another  car  was  taken 
back  by  the  defendant,  an  undertaking  was  given  by  the  defend- 
ant that  all  deficiencies  in  any  other  cars  would  be  allowed 
for  by  him,  and  that  he  would  make  compensation  for  any  defects. 
I think,  upon  the  evidence,  that  no  such  agreement  was  entered 
into;  but,  if  there  was  an  agreement,  it  was  entirely  without 
consideration,  for  all  the  other  cars  had  then  been  accepted 
by  the  defendant,  so  that  there  was  no  right  of  rejection,  and  they 
had  at  that  time  been  sent  forward  by  him  to  his  agents  for  sale, 
so  that  any  right  of  rejection  on  his  part  was  gone. 

For  these  reasons,  I am  of  opinion  that,  while  the  finding 
of  liability  of  the  defendant  ought  to  be  maintained,  the  damages 
have  been  assessed  on  a wrong  principle. 

The  appeal  in  this  respect  should  be  allowed,  the  assessment 
of  damages  set  aside,  and  a new  trial  should  be  directed,  limited 
to  the  question  of  the  quantum  of  damages. 
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No  costs  of  the  former  trial  or  of  this  appeal  to  either  party. 
Costs  of  the  new  trial  to  be  in  the  discretion  of  the  trial  Judge. 

Mulock,  G.J.  Ex.,  and  Sutherland,  J.,  agreed  with  Hasten,  J. 

Riddell,  J.:^ — An  appeal  from  the  judgment  of  Mr.  Justice 
Kelly  at  the  trial.  The  facts  are  simple.  The  plaintiff,  who  carries 
on  business  at  Brantford  as  a dealer  in  hay  etc.,  wished  to  buy 
hay  for  export  to  the  United  States  and  sale  there  for  the  use 
of  the  American  Forces.  The  defendant,  being  told  by  the 
plaintiff  that  the  hay  w^as  to  be  shipped  to  the  United  States 
and  to  the  American  Government  at  the  military  camps,  sold 
to  the  plaintiff  a number  of  car-loads  of  hay  for  that  purpose 
at  $16  per  ton,  the  hay  guaranteed  to  be  up  to  No.  2 timothy. 
There  is  a dispute  as  to  the  fact  whether  the  plaintiff  at  the  time 
informed  the  defendant  that  he  was  not  inspecting  the  hay  at 
Brantford.  I believe  he  did;  but,  in  my  view,  that  is  immater- 
ial. 

The  parties  agreed  that  defendant  should  ship  the  cars  to 
Brantford,  making  the  bills  of  lading  payable  to  the  bank  there. 
This  was  done,  and  the  plaintiff;  on  arrival  of  the  cars  at  Brant- 
ford, paid  the  defendant’s  drafts,  obtained  possession  of  the  hay, 
and  then  re-routed  it  to  Albert  Miller  & Co.,  dealers  in  hay  and 
other  produce  at  Chicago,  who  were  his  agents  there  to  make 
sales  of  hay. 

One  load  was  placed  on  a palace  horse-car,  which  the  Govern- 
ment would  not  allow  to  leave  Canada;  this  must  needs  be 
unloaded.  It  was  unloaded,  and  the  hay  found  not  up  to  quahty . 
The  defendant  admitted  this,  and  this  car  was  settled  for  on  that 
basis. 

The  other  cars  were  sent  forward  as  received,  being  re- 
billed. 

The  hay,  on  arriving  at  its  destination,  was  found  to  be 
inferior;  the  plaintiff  sued  for  damages,  and  Mr.  Justice  Kelly 
gave  him  a judgment  for  $1,647  and  interest  from  the  18th  Sep- 
tember, 1918. 

The  defendant  now  appeals. 
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As  to  liability  for  damages,  notwithstanding  the  earnest  and 
able  argument  of  the  appellant’s  counsel,  I cannot  see  any  ground 
for  interfering. 

The  representation  of  quahty  was  either  a condition  or  a 
warranty.  Admittedly  the  property  passed,  and  consequently 
the  condition,  wMe  it  may  not  technically  have  become  a warranty, 
was  reduced  so  that  the  remedy  upon  it  was  an  action  for  damages : 
Halsbury’s  Laws  of  England,  vol.  25,  p.  151,  note  (d);  Wcillis 
Sons  & Wells  v.  Pratt  & Haynes,  [1911]  A.C.  394;  S.C.,  [1910] 
2 K.B.  1015  (C.A.),  per  Fletcher  Moulton,  L.J.;  Niagara  Grain 
and  Feed  Co.  v.  Reno,  38  O.L.R.  159,  at  p.  162. 

For  all  practical  purposes,  this  agreement  that  the  hay  should 
not  be  inferior  to  No.  2 is  to  be  treated  as  a warranty;  and  it  is 
well  decided  that  in  a breach  of  warranty  the  purchaser  is  not 
necessarily  to  be  precluded  from  taking  possession  of  and  dealing 
with  the  goods  as  his  own,  at  the  peril  of  being  held  to  have  accepted 
them  as  answering  the  contract.  Borthwick  v.  Young,  12  A.R. 
671,  which  was  cited  for  another  conclusion,  depends  on  its  own 
facts.  There  the  Court  held  that  on  the  facts  there  was  no 
warranty,  and  apphed  the  law  accordingly.  We  are  not  con- 
cerned with  the  question  whether  the  Court  reached  a right 
conclusion  as  to  the  facts;  all  we  are  to  consider,  all  we  are  bound 
by,  is  the  law  as  applied  to  the  facts  so  found. 

Where  there  is  a warranty,  whether  it  is  by  reason  of  the  sale 
being  by  sample  as  in  John  Hallam  Limited  v.  Bainton,  45  O.L.R. 
483,  48  D.L.R.  120,  or  by  representation  of  quality,  as  in  Catalano 
& Sansone  v.  Cuneo  Fruit  and  Importing  Co.  (1919),  46  O.L.R. 
160,  49  D.L.R.  610,  the  purchaser  may,  even  after  inspection, 
take  possession  of  the  goods,  and  sell  them,  and  thereafter  claim 
damages  under  his  warranty. 

Then  as  to  quantum,  it  is  well-established  that  where  goods 
are  bought  with  reference  to  a known  particular  purpose,  damages 
ought  to  be  given  for  the  loss  incurred  by  the  failure  of  that  pur- 
pose:” Mayne  on  Damages,  7th  ed.,  pp.  206,  207.  The  question 
may  be,  “What  is  the  value  which  the  plaintiff  would  have  re- 
ceived had  the  defendant  fully  performed  his  contract?”  Bridge 
V.  Wain  (1816),  1 Stark.  504.  This  is  but  one  case  of  what  is 
commonly  called  the  second  rule  in  Hadley  v.  Baxendale,  9 Ex. 
341,  i.e.:  if  there  are  special  circumstances,  and  the  circumstances 
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are  communicated  at  the  time  of  the  contract,  the  damages 
reasonably  contemplated  are  such  as  would  ordinarily  follow 
from  a breach  of  contract  in  these  special  circumstances.  See 
per  Lord  Esher,  M.R.,  in  Hammond  & Co.  v.  Bussey  (1887),  20 
Q.B.D.  79,  at  p.  88. 

The  defendant  selhng  to  the  plaintiff,  knowing  that  the  plain- 
tiff was  to  sell  to  the  American  Army,  the  damages  should  be 
calculated  upon  what  the  plaintiff  has  lost  by  not  being  able 
to  sell  to  the  American  Army;  and  the  “amount  by  which  the 
subject-matter  is  worth  less  by  reason  of  the  breach  of  contract,’’ 
as  mentioned  in  46  O.L.R.  at  p.  164,  49  D.L.R.  at  p.  614,  is  deter- 
mined by  the  difference  between  the  amount  which  the  plaintiff 
would  have  received  had  the  contract  been  kept  and  the  amount 
he  actually  received;  that  is,  subject  to  the  proviso  that  he  should 
act  in  a reasonable  w^ay  and  not  so  as  to  increase  his  damages: 
see  46  O.L.R.  at  p.  165,  49  D.L.R.  at  pp.  614,  615. 

The  learned  Judge  has  proceeded  on  the  proper  principle, 
and  we  should  not  interfere  with  his  decision:  Morrow  Cereal 
Co.  V.  Ogilvie  Flour  Mills  Co.  (1918),  57  Can.  S.C.R.  403,  44 
D.L.R.  557. 

I would  dismiss  the  appeal  with  costs. 

New  trial  as  to  damages  directed  (Riddell,  J.,  dissenting). 


[APPELLATE  DIVISION.] 

Re  Beaver  Wood  Fibre  Co.  Limited  and  American  Forest 
Products  Corporation. 

Arbitration  and  Award — Submission  of  “Any  Disputes  Arising  under  this 
ContracV’ — Scope  of  Reference — Breach  of  Contract — Damages  for  Breach 
— Jurisdiction  of  Arbitrators — Conduct  of  Parties  before  Arbitrators — 
Enforcement  of  Award. 

The  decision  of  Rose,  J.,  47  O.L.R.  66,  was  reversed,  and  an  order  was  made 
for  the  enforcement  of  the  award. 

The  contract  provided  for  a reference  to  arbitration  of  any  question  arising 
under  it;  and  the  proper  conclusion  upon  the  evidence  was,  that  the  parties, 
by  their  course  of  conduct  before  the  arbitrators;  established  that  the 
question  as  to  the  damages  was  a matter  in  dispute  and  a subject  of  the 
reference.  * 

Re  Green  and  Balfour  Arbitration  (1890),  63  L.T.R.  97,  325,  distinguished. 
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An  appeal  by  the  Beaver  Wood  Fibre  Company  Limited  from 
the  order  of  Rose,  J.,  47  O.L.R.  66,  51  D.L.R.  643. 

June  10.  The  appeal  was  heard  by  Mekedith,  C.J.O., 
Maclaeen,  Magee,  and  Fekguson,  JJ.A. 

Everett  Bristol,  for  the  appellant  company.  The  arbitrators 
had  no  power  to  go  beyond  what  was  submitted  to  them.  The 
contract  in  Heyworth  v.  Hutchinson  (1867),  L.R.  2 Q.B.  447, 
contained  similar  w'^ords  as  to  disputes  arising,  and  the  limit  of 
the  arbitrators’  power  is  stated  at  p.  451.  Re  Green  and  Balfour 
Arbitration  (1890),  63  L.T.R.  97,  325,  relied  upoii  by  the  trial 
Judge,  is  distinguishable  upon  the  facts.  In  that  case  the  buyers 
objected  that  the  goods  were  not  up  to  sample,  and  that  they 
could  not  be  forced  to  accept;  in  the  case  at  bar  there  was  no 
complaint  about  goods  not  being  up  to  sample;  the  complaint 
was  that  the  goods  were  not  delivered  in  accordance  with  the 
terms  of  the  contra9t.  See  Russell  on  Arbitration  and  Award, 
10th  ed.,  p.  78,  citing  the  Green  case.  Hooper  and  Co.  v.  Balfour 
Williamson  and  Co.  (1890),  62  L.T.R.  646,  and  Angus  v.  Redford 
(1843),  11  M.  & W.  68,  may  be  referred  to,  though  not  directly 
in  point.  It  is  abundantly  clear  that  the  question  of  damages  was 
entertained  and  fully  dealt  with  by  the  arbitrators. 

A.  G.  Slaght  and  J.  Cowan,  for  the  respondent  corporation. 
The  Green  case,  supra,  is  exactly  in  point,  was  relied  on  by  the 
learned  Judge  below,  and  is  relied  upon  by  the  respondent  in  this 
Court.  The  arbitrators  had  no  j urisdiction  to  deal  with  the  question 
of  damages;  the  provision  for  arbitration  was  confined  to  disputes 
arising  under  the  contract;  it  did  not  include  the  consequences 
of  a breach  of  the  contract.  The  real  question  in  dispute  was 
whether  the  condition  regarding  fires,  etc.,  contained  in  the 
contract,  excused  the  respondent  corporation  from  performance. 

Bristol,  in  reply,  referred  to  the  evidence. 

June  10.  At  the  conclusion  of  the  hearing,  the  judgment  of 
the  Court  was  delivered  by  Mekedith,  C.J.O.: — ^The  sole  question 
is,  whether  the  matter  of  the  damages  which  the  breach  of  the 
contract  had  caused  and  to  which  the  Beaver  company  was  entitled 
was  one  of  the  matters  referred.  Whatever  question  there  otherwise 
might  be,  I think  it  is  perfectly  clear  upon  what  happened  in  this 
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case— and  indeed,  as  my  brother  Ferguson  put  it  during  the  argu- 
ment, I do  not  think  it  could  be  a very  much  stronger  case — ^that  all 
parties  treated  the  matters  that  were  referred  as  two  questions: 
one  question  being  whether  there  had  been  a breach  of  the  con- 
tract; and  the  other — ^if  there  had  been  a breach — ^what  damages 
should  follow  as  compensation  for  the  breach. 

At  the  opening  of  the  proceedings,  Mr.  White,  acting  for  the 
now  appellant,  stated  what  the  matters  referred  were,  and  no 
objection  was  made  as  to  his  statement;  and  for,  I should  judge, 
many  days,  covering  many  pages,  the  evidence  was  gone  into, 
most  of  it  with  regard  to  the  damages.  The  statement  of  counsel 
for  the  respondent  at  the  close  of  the  proceedings  is  the  clearest 
evidence  that  he  recognised  that  the  question  of  damages  was 
within  the  scope  of  the  reference  and  had  been  gone  into  before  the 
arbitrators;  the  language  of  counsel  for  the  respondent  upon 
that  occasion  is  susceptible  of  no  other  meaning,  and  was  a state- 
ment in  the  plainest  terms  that  the  question  of  the  damages  was 
one  of  the  matters  in  dispute.  The  conduct  of  the  parties  upon 
that  occasion  clearly  shews  that  everybody  recognised  that  that 
was  one  of  the  matters  in  dispute  which  had  been  referred  and  was 
to  be  dealt  with  by  the  arbitrators. 

The  position  taken  in  the  Court  below,  and  taken  here,  is  a 
highly  technical  one.  I should  have  thought  that,  where  a person 
who  is  entitled  to  have  commodities  delivered  to  him,  and  they 
have  not  been  delivered,  is  making  a claim  that  there  had  been  a 
breach  of  the  contract,  stating  that  he  had  suffered  loss,  the 
other  side  stating  that  there  was  no  breach,  there  was  a dispute 
both  as  to  liabihty  and  as  to  the  amount  to  which  the  person  who 
has  suffered  by  the  breach  was  entitled. 

This  I think  a plain  case  upon  the  facts,  and  I do  not  think 
the  view  I take  could  have  been  present  to  the  mind  of  my  brother 
Rose. 

On  the  question  of  setting  aside  the  award,  it  is  elementary 
that  where  the  parties  have  chosen  to  constitute  a court  for  them- 
selves that  court  is  a court  to  determine  both  the  law  and  the 
facts,  and  if  there  is  no  misconduct  on  the  part  of  the  arbitrators, 
however  much  they  may  have  erred  either  as  to  the  law  or  the 
facts,  the  Court  has  no  jurisdiction  to  interfere.  The  only  excep- 
tion to  that  rule  that  I know  of  is  where  the  error  appears  on  the 
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face  of  the  award  or  is  shewn  by  some  document  incorporated 
with  it. 

Re  Green  and  Balfour  Arbitration,  63  L.T.R.  97,  325,  relied  on 
by  the  respondent  and  by  my  brother  Rose,  is  distinguishable. 
What  the  arbitrators  in  that  case  did  was  plainly  beyond  the  scope 
of  the  reference.  The  dispute,  and  the  only  one  that  had  arisen, 
was  as  to  whether  the  salmon  tendered  was  equal  to  the  ‘^contract 
guarantee,’’  and  what  the  arbitrators  did  was  to  award  “th&t  the 
buyers  accept  the  salmon,  and  that  the  sellers  make  an  allowance 
to  the  buyers  of  one  shilling  and  sixpence  per  case.”  That  was 
plainly  not  a matter  referred,  which  was  the  single  one,  ^‘Was  the 
salmon  equal  to  the  contract  guarantee?” 

In  the  case  at  bar,  the  contract  provided  for  a reference  to 
arbitration  of  any  question  arising  under  it,  and  I rest  my  judgment 
on  it  being  the  proper  conclusion,  upon  the  evidence,  that  the 
parties,  by  their  course  of  conduct  before  the  arbitrators,  estab- 
lished that  the  question  as  to  the  damages  was  a matter  in  dispute 
and  that  it  was  a subject  of  the  reference. 


Appeal  allowed  with  costs  and  order  made  for  enforcement  of 

the  award  with  costs. 


[APPELLATE  DIVISION.] 


Spkatt  V.  Township  of  Gloucester. 


Municipal  Corporations — Drainage — Construction  of  Works — Statutory  Auth- 
ority— Injury  to  Land — Action  for  Damages — Remedy  by  Proceedings  for 
Compensation — Municipal  Drainage  Act,  sec.  98 — Municipal  Act,  secs. 
325,  226  (1) — Claim  for  Compensation  Barred  by  Lapse  of  one  Year — 
Raising  Level  of  Road — Closing  of  Culvert — Inclusion  in  Drainage  Scheme 
— Remedy — Compensation — Time-limitation — Depth  and  Width  of  Drain 
Exceeding  Provision  of  By-law — Effect  of — Remedy. 

Theplaintiff  sought,  in  an  action,  to  recover  damages  alleged  to  have  been 
sustained  owing  to  his  land  being  overflowed  and  otherwise  injured  by  the 
construction  by  the  defendant  township  corporation  of  certain  drainage 
works : — - 

Held,  that,  as  all  of  the  works  the  effect  of  which,  as  the  plaintiff  contended, 
was  injuriously  to  affect  his  land,  were  constructed  under  statutory  authority, 
no  action  lay  for  the  recovery  of  any  damages  resulting  from  their  construc- 
tion; the  only  remedy  of  a land-owner  whose  land  has  been  so  affected  is  to 
seek  compensation  under  the  provisions  of  sec.  98  of  the  Municipal  Drainage 
Act,  R.S.O.  1914,  ch.  198,  and  sec.  325  of  the  Municipal  Act,  R.S.O.  1914, 
ch.  192;  and  any  such  claim  by  the  plaintiff  was  barred  by  sec.  326  (1)  of 
the  latter  Act,  not  having  been  made  within  one  year  af^er  the  injury  (if 
any)  was  sustained. 


App.  Div. 
1920 

Re 

Beaver 

Wood 

Fibre 

Co. 

Limited 

AND 

American 

Forest 

Products 

Corpora- 

tion. 

Meredith, C.J.O. 


1920 
June  11. 


594 

1920 

Spratt 

V. 

Township 

OF 

Gloucester. 


ONTARIO  LAW  REPORTS.  [vol. 

Corporation  of  Raleigh  v.  Williams,  [1893]  A.C.  540,  applied  and  followed, 
notwithstanding  changes  in  the  provisions  of  the  statutes. 

The  transfer  of  the  provision  for  compensation  from  the  Drainage  Act  to 
the  Municipal  Act  has  not  effected  any  change  in  the  law:  the  provisions 
of  sec.  325  of  the  Municipal  Act  are  in  terms  applicable  to  making  com- 
pensation for  injuriously  affecting  land  by  the  exercise  of  the  powers  of  a 
corporation  under  the  authority  of  any  general  or  special  Act. 

A claim  of  the  plaintiff,  based  upon  the  raising  of  the  level  of  a road  and  the 
closing  of  a culvert,  was  not  maintainable:  the  raising  of  the  road,  by 
depositing  upon  it  the  material  removed  in  digging  the  drain,  was  part  of 
the  drainage  scheme  as  recommended  by  the  township  engineer;  and,  if 
the  plaintiff  sustained  damage  by  reason  of  water  which  would  have  escaped 
from  his  land  had  the  road  not  been  raised  being  prevented  from  escaping, 
his  remedy  was  to  claim  compensation  under  the  Act;  and  that  claim  was 
barred  by  the  limitation  provision  of  the  Municipal  Act. 

Although  it  was  shewn  that  the  drain  passing  through  the  plaintiff’s  land  was 
dug  deeper  and  wider  than  w^as  authorised  by  the  by-law  under  the  authority 
of  which  it  was  dug,  it  was  also  shewn  that  in  digging  a dredge  was  used, 
and  that  it  is  impracticable  when  a dredge  is  used  to  avoid  this;  and  there 
was  nothing  to  shew  how  far,  if  at  all,  this  contributed  to  the  damage  which 
the  plaintiff  alleged  that  he  had  sustained.  In  any  case,  any  claim  in 
respect  of  this  fell  withJn  the  provisions  of  sec.  98  of  the  Municipal  Drainage 
Act,  and,  not  having  been  made  within  two  years  (sub-sec.  3),  was  barred. 
Rex  V.  Marshland  Smeeth  and  Fen  District  Cojnmissioners  (1919),  121  L.T.R. 
599,  distinguished. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Meredith,  C.J.O.: — 

This  is  an  appeal  by  the  plaintiff  from  the  judgment  of  the 
Drainage  Referee  dated  the  28th  March,  1919. 

The  action  is  brought  to  recover  damages  alleged  to  have  been 
sustained  owing  to  the  appellant’s  land,  consisting  of  the  east 
half  of  lot  number  27  and  the  east  half  of  the  north  half  of  lot 
number  28  in  the  6th  concession  Rideau  front  in  the  township 
of  Gloucester,  being  overflowed  and  otherwise  injured,  as  he 
alleges,  by  the  construction  by  the  respondent  of  certain  drainage 
works. 

The  action  was,  by  an  order  dated  the  1st  March,  1919,  referred 
to  the  Drainage  Referee,  under  the  provisions  of  the  Municipal 
Drainage  Act. 

The  acts  complained  of  are  the  following: — 

1.  Depositing  earth  and  materials  upon  the  base-line  road, 
raising  its  elevation,  and  thereby  penning  back  upon  the  appellant’s 
land  water  which  would  otherwise  escape  from  it. 

2.  Blocking  up  a culvert  which  had  been  built  by  the  respond- 
ent under  and  across  the  base-line  road,  and  thereby  taking  away 
the  means  that  had  been  provided  for  permitting  the  water  which 
collected  on  the  appellant’s  land  and  the  land  of  adjacent  owners  to 
escape  across  the  road. 
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3.  The  constmction  in  1914  of  the  Findlay  creek  drain,  which 
was  designed  to  carry  a large  volume  of  water  from  lands  lying  to 
the  west  of  the  appellant’s  land,  but  which  was  not  of  sufficient 
capacity  to  do  so,  with  the  result  that  the  water  brought  down  by 
the  drain  is  carried  upon  the  appellant’s  land  in  the  winter  and 
spring  seasons,  and  he  is  thereby  prevented  from  working  and 
cropping  his  land  to  advantage,  and  noxious  weeds  are  brought 
down  and  deposited  on  his  land. 

4.  That,  as  the  result  of  the  construction  of  this  drain,  the 
appellant’s  land  has  been  divided  into  two  parts,  and  that  it  is 
a “trap”  and  a source  of  danger  to  his  horses  and  cattle. 

5.  That,  during  the  construction  of  this  drain,  poor  and 
infertile  soil  in  large  quantities  was  dug  up  and  deposited  on  his 
land. 

The  Referee  dismissed  the  action  with  costs. 


March  17.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

F.  B.  Proctor,  for  the  appellant,  contended  that  the  defendant 
corporation  had  no  right  under  the  Drainage  Act  to  construct  in 
effect  a dam  upon  the  roadway  and  thus  cause  the  water  to  back 
and  overflow  on  the  appellant’s  land.  It  is  unreasonable  to  put 
such  a construction  on  the  language  of  the  Act.  Counsel  referred 
at  length  to  the  evidence  on  the  question  of  the  damage  done  to 
the  appellant’s  land  by  reason  of  the  overflow.  Further,  the  drain 
running  through  the  appellant’s  land  was  deeper  and  wider  than 
authorised  by  the  by-law.  Rex  v.  Marshland  Smeeth  and  Fen  Dis- 
trict Commissioners  (1919),  121  L.T.R.  599,  was  cited  in  a memo- 
randum submitted  by  counsel. 

F.  H.  Chrysler,  K.C.,  for  the  defendant  corporation,  respondent. 
The  appellant’s  remedy  can  only  be  by  way  of  claim  for  com- 
pensation under  the  Municipal  Drainage  Act,  R.S.O.  1914,  ch. 
198,  sec.  98,  and  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  325, 
and  such  claim  is  now  barred  by  sec.  326,  sub-sec.  1,  of  the  Muni- 
cipal Act:  Corporation  of  Raleigh  y.  Williams,  [1893]  A.C.  540. 
The  respondent  corporation  had  the  right,  under  the  prov  isions 
of  the  Drainage  Act,  to  raise  the  level  of  the  road.  On  the 
evidence  it  is  quite  clear  that  no  substantial  damage  was  suffered 
by  the  appellant  by  reason  of  the  acts  of  the  respondent  corpora- 
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tion,  and  the  learned  Referee  so  found.  The  respondent  cor- 
poration did  no  more  than  carry  out  a general  scheme  of  drainage 
for  the  township  recommended  by  the  township  engineer. 

Proctor,  in  reply,  referred  to  the  evidence. 

June  11.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O.  (after  stating  the  facts  as  above): — All  of  the  works  the 
effect  of  which,  as  the  appellant  contends,  is  injuriously  to  affect 
his  land,  were  constructed  under  statutory  authority,  and  no 
action  hes  for  the  recovery  of  any  damages  resulting  from  their 
construction.  Corporation  of  Raleigh  v.  Williams,  [1893]  A.C. 
540,  is  conclusive  as  to  this,  and  also  as  to  the  only  remedy  of  a 
land-owner  whose  lands  have  been  so  affected  being  to  seek  com- 
pensation under  the  provisions  of  what  is  now,  though  somewhat 
changed  in  form,  sec.  98  of  the  Municipal  Drainage  Act,  R.S.O. 
1914,  ch.  198,  and  what  is  now  sec.  325  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192,  and  any  such  claim  is  now  barred  by  sec. 
326  (1)*  of  the  latter  Act. 

The  only  question  which  remains  to  be  considered  is  whether 
the  claim  of  the  appellant,  based  upon  the  raising  of  the  level 
of  the  base-hne  road  and  the  closing  up  of  a culvert  which  at  one 
time  passed  under  it,  is  maintainable. 

The  ground  upon  which  counsel  rested  this  claim  was  that, 
assuming  that  the  respondent  had  the  right  to  raise  the  level 
of  the  road,  even  if  the  raising  of  it  had  the  effect  of  preventing  the 
surface-waters  that  would  otherwise  have  escaped  across  the  road 
from  taking  that  course,  it  had  no  right  to  bring  down  waters 
from  the  upper  lands  by  means  of  its  drains  and  to  place  what  was 
in  effect  a dam  upon  the  roadway,  and  thereby  prevent  those 
waters  from  escaping  and  to  back  them  on  the  appellant’s  land. 

It  is  quite  clear  that,  apart  from  the  question  of  whether 
more  water  is  brought  down  by  the  drains  from  the  upper  lands 
to  the  appellant’s  land  than  would  have  come  there  had  the  drains 
not  been  constructed,  and  the  effect  of  the  raising  of  the  level 

*326. — (1)  Except  where  the  person  entitled  to  the  compensation  is  an 
infant,  a lunatic,  or  of  unsound  mind,  a claim  for  compensation  for  damages 
resulting  from  his  land  being  injuriously  affected  shall  be  made  in  writing, 
with  particulars  of  the  claim,  within  one  year  after  the  injury  was  sustained, 
or  after  it  became  known  to  such  person,  and,  if  not  so  made,  the  right  to 
compensation  shall  be  forever  barred. 
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of  the  base-line  road  forming  a barrier  which  prevented  these 
waters  flowing  away,  the  appellant  has  no  cause  of  action.  The 
respondent  had  the  right  to  raise  the  level  of  the  road,  and  by 
that  means  to  prevent  surface-water  that  would  otherwise  have 
flowed  upon  it  from  going  there. 

The  raising  of  the  road,  by  depositing  upon  it  the  material 
removed  in  digging  the  drain,  was  part  of  the  drainage  scheme  as 
recommended  by  the  engineer;  and  it  follows  that,  if  the  appellant 
sustained  damage  by  reason  of  waters  which  would  have  escaped 
from  his  land  had  that  not  been  done  being  prevented  from 
escaping,  his  remedy  was  to  claim  compensation  under  the  Act; 
and,  for  the  reasons  already  given,  his  claim  for  compensation 
is  barred  by  the  Hmitation  provision  of  the  Municipal  Act. 

As  I have  reached  the  conclusions  I have  stated,  the  appeal 
fails,  and  it  is  unnecessary  to  determine  whether  or  not  the  con- 
clusion of  the  Referee  that  the  appellant  has  not  been  injured 
by  the  works  of  the  .respondent  is  right,  though  as  at  present 
advised  I see  no  reason  for  differing  from  that  conclusion. 

Since  the  foregoing  was  written,  counsel  for  the  appellant 
has  referred  to  Rex  v.  Marshland  Smeeth  and  Fen  District  Com- 
missioners, 121  L.T.R.  599,  and  has  called  attention  to  the  fact 
that  the  evidence  is  that  the  drain  passing  through  the  appellant’s 
land  was  dug  deeper  and  wider  than  was  authorised  by  the  by-law 
under  the  authority  of  which  it  was  dug.  It  is  true  that  that  is 
shewn,  but  it  is  also  shewn  that  in  digging  a dredge  was  used, 
and  that  it  is  impracticable  when  a dredge  is  used  to  avoid  this; 
and  there  is  also  the  further  difficulty  in  the  appellant’s  way  that 
there  is  nothing  to.  shew  how  far,  if  at  all,  this  contributed  to  the 
damage  which  the  appellant  alleges  that  he  has  sustained. 

In  any  case,  any  claim  in  respect  of  this  falls  within  the  very 
wide  provisions  of  sec.  98  of  the  Municipal  Drainage  Act,  and 
the  claim,  not  having  been  made  within  two  years,  (sub-sec.  3), 
is  barred. 

The  case  referred  to  is  distinguishable.  If  inconsistent  with 
the  decision  of  the  Judicial  Committee  in  Corporation  of  Raleigh 
V.  Williams,  it  cannot  be  followed,  but  it  is  not  inconsistent  with 
that  case.  In  that  case  the  turning  point  was  that  the  Legislature 
had  provided  for  the  appointment  of  an  engineer  to  recommend 
what  work  should  be  done,  and  had  authorised  the  council  to 
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pass  a by-law  for  carrying  out  his  recommendation,  and  that  the 
corporation,  whose  council  acted  in  good  faith  upon  his  recom- 
mendation, was  not  a wrongdoer  even  if  the  work  caused  injury, 
and  that  a person  who  suffered  injury  must  seek  for  compensation 
under  the  provisions  of  the  Act  providing  for  compensation  to 
persons  injured. 

The  Raleigh  case  was  decided  on  a drainage  Act  in  which  the 
provision  for  compensation  was  contained;  the  transfer  of  that 
provision  into  the  Municipal  Act  has  not  effected  any  change  in 
the  law.  This  seems  clear.  The  provisions  of  sec.  325  of  the 
Municipal  Act  are  in  terms  applicable  to  making  compensation 
for  injuriously  affecting  land  by  the  exercise  of  the  powers  of  a 
corporation  under  the  Act,  “or  under  the  authority  of  any  general 
or  special  Act,  unless  it  is  otherwise  expressly  provided  by  such 
general  or  special  Act.” 

I would  dismiss  the  appeal,  but,  under  all  the  circumstances, 
the  dismissal  should  be  without  costs. 


Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Russell  Motor  Car  Co.  Limited  v.  Canadian  Pacific  R.W. 
Co.  AND  Pere  Marquette  R.W.  Co. 

Railway — Carriage  of  Goods — Shipment  in  Car — Deficiency  in  Quantity  Found 
in  Car  at  Destination — Evidence — Finding  of  Trial  Judge — Appeal — 
Responsibility  for  Shortage — Carriers  Deprived  by  Consignee  of  Possession, 
Dominion,  and  Control — Termination  of  Bailment — Carriers  or  Ware- 
housemen. 

Certain  brass  castings  were  consigned  by  the  M,  company  at  Sarnia  to  the 
plaintiffs  in  Toronto.  The  castings  were  loaded  upon  a car  of  one  of  the 
defendants  on  the  20th  January,  1917.  The  servants  of  the  defendarits 
took  no  part  in  the  loading  of  the  car,  or  the  preparation  of  the  bill  of 
lading,  or  the  sealing  of  the  car.  The  consignors  prepared  the  bill  and  had 
it  signed  by  a local' agent  of  the  defendants;  it  purported  to  cover  a ship- 
ment to  the  plaintiffs  at  Toronto  of  29,023  lbs.  of  castings.  The  car  prived 
in  Toronto  on  the  26th  January,  1917.  The  plaintiffs  were  anxious  to 
receive  the  castings,  and,  finding  the  car  on  a delivery  siding,  broke  open 
the  seal  and  proceeded  to  unload.  They  did  not  surrender  the  bill,  pay 
the  freight,  or  weigh  the  metal  unloaded;  but  they  counted  the  castings, 
and  according  to  their  count  there  was  a shortage  of  3,769  castings,  for  the 
value  of  which  they  sued.  The  unloading  of  the  car  cominenced  early 
on  a Saturday  morning,  and  was  completed  on  the  following  Monday 
morning.  When  the  plaintiffs  left  the  car  at  noon  and  again  at  5 o’clock 
on  Saturday,  they  closed  the  door  and  locked  it  with  a padlock  of  their 
own,  and  retained  possession  of  the  key: — 
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Held,  that  the  finding  of  the  trial  Judge  that  19,636  castings  were  delivered 
to  the  defendants  at  Sarnia  must  be  accepted,  and  it  must  be  taken  as 
established  that  19,636  were  in  the  car  when  the  plaintiffs  opened  it,  and 
the  liability  of  the  defendants  determined  upon  the  hypothesis  that  the 
loss  occurred  after  the  opening  of  the  car. 

A carrier  is  bound  not  only  to  carry  safely  but  also  to  deliver  or  to  afford  the 
consignee  a reasonable  opportunity  to  take  delivery. 

Delivery  implies  surrender  by  the  carrier,  and  acceptance,  express  or  implied, 
b}^  the  consignee,  of  possession,  dominion,  and  control. 

It  was  not  open  to  the  plaintiffs  to  say  that  they  did  not  on  the  Saturday 
morning  take  and  exercise  possession,  dominion,  and  control  of  the  goods 
during  the  time  they  were  actually  engaged  in  unloading,  and  there  was 
no  evidence  that  they  remitted  the  goods  to  the  possession  of  the  defendants 
for  the  period  in  which  they  (the  plaintiffs)  were  not  actively  engaged  in 
unloading. 

The  relationship  of  bailor  and  bailee  was  terminated  on  the  opening  of  the 
car,  and  from  that  time  the  defendants  were  relieved  from  responsibility 
either  as  carriers  or  warehousemen. 

Judgment  of  Hasten,  J.j  dismissing  the  action,  affirmed. 

Action  to  recover  the  value  of  certain  goods  consigned  to  the 
plaintiffs  and  said  to  have  been  lost  in  transit  by  the  defendants, 
or  one  of  them. 


The  action  was  tried  by  Hasten,  J.,  without  a jury,  at  a 
Toronto  sittings. 

Shirley  Denison,  K.C.,  and  W.  J.  Beaton,  for  the  plaintiffs. 
Angus  MacMurchy,  K.C.,  and  J.  Q.  Maunsell,  for  the  defendants 
the  Canadian  Pacific  Railway  Company. 

J.  M.  Ferguson  and  W.  C.  LaMarsh,  for  the  defendants  the 
Pere  Marquette  Railway  Company. 


December  27,  1919.  Hasten,  J.: — This  is  a claim  made  by 
the  Russell  Motor  Car  Company,  consignees  of  certain  goods, 
on  the  ground  that  the  goods  were  lost  in  transit,  and  that  the 
defendants  are  responsible  for  such  loss. 

The  plaintiffs  purchased  the  goods  in  question  from  the  H. 
Mueller  Manufacturing  Company  Limited,  of  Sarnia,  and  it  is 
said  that  the  consignors  shipped  the  goods  in  a box-car.  No. 
41599,  over  the  line  of  the  defendants  the  Pere  Marquette  Railway 
Company,  who  received  the  car  and  at  Chatham  transferred  it 
as  directed  to  the  Canadian  Pacific  Railway  Company  for  trans- 
mission to  Toronto.  The  plaintiffs  further  say  that  19,744 
forgings  were  shipped  to  them  in  the  said  car,  but  that  only  15,867 
were  received,  thus  leaving  a deficiency  of  3,877,  for  which  they 
43 — 47  o.L.R. 
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seek  to  charge  the  railway  company  at  the  rate  of  46  cents  per 
forging,  which  is  to  be  charged  if  the  defendants  are  hable;  but 
question  does  arise  as  to  whether  the  defendants  are  responsible 
for  the  alleged  loss. 

The  defendants  contend,  in  the  first  place,  that  there  is  no 
adequate  proof  that  the  consignors,  the  Mueller  company,  ever 
loaded  on  the  car  in  question  19,744  forgings.  According  to  the 
evidence,  the  car  was  loaded  at  Sarnia  on  the  private  siding  of  the 
H.  Mueller  Manufacturing  Company.  The  bill  of  lading  was 
made  out  by  the  Mueller  company  and  signed  by  the  agent  of  the 
Pere  Marquette  Railway  Company.  It  calls  for:  ‘‘One  car 
brass  castings  of  a weight  of  29,023  lbs.”  The  number  of  castings 
is  not  mentioned. 

There  was  no  actual  count  either  by  the  Mueller  company  or 
by  the  railway  company  of  the  number  of  castings.  The  method 
of  computation  employed  was  to  place  in  a wheelbarrow  200 
castings,  weigh  the  wheelbarrow  with  the  castings  in  it,  then  the 
wheelbarrow  without  any  castings,  thus  ascertaining  the  net 
weight  of  the  200  castings,  and  from  this  compute  the  weight  of 
one  casting — this  being  repeated  three  or  more  times  gave  the 
average  for  the  car.  After  that,  without  repeating  the  operation 
a number  of  times  to  secure  the  average  weight,  all  the  subsequent 
wheelbarrows  were  weighed,  but  not  counted,  and  the  total 
weight,  being  in  this  case  29,123  lbs.,  was  divided  by  1.478  lbs., 
the  average  weight  in  pounds  of  each  casting,  thus  giving  as  the 
total  number  of  castings,  19,636. 

Notwithstanding  the  able  criticisms  offered  by  Mr.  Mac- 
Murchy  on  the  method  adopted,  and  fully  appreciating  their 
force,  I am  yet  of  opinion  that  I must  accept  as  adequately  proved 
19,636  as  the  number  of  castings  which  were  dehvered  for  the 
plaintiffs  to  the  railway  company.  After  loading,  the  car  was 
properly  and  effectively  sealed,  the  seals  being  numbered  A-106679 
and  A-106680.  The  seals  were  inspected  at  Chatham,  where 
the  car  passed  from  the  Pere  Marquette  Railway  Company  to  the 
Canadian  Pacific  Railway  Company,  and  the  seals  were  there 
found  to  be  intact. 

The  next  iniportant  fact  which  I find  is  that,  when  the  car 
arrived  at  the  King  street  yards  of  the  Canadian  Pacific  Railway 
Company,  the  seals  were  still  intact.  I do  not  pause  here  to 
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discuss  in  detail  the  manner  of  sealing.  It  is  sufficient  to  say  that 
a seal  is  placed  upon  the  car  when  loaded,  that  seal  is  numbered, 
and  I am  satisfied  upon  the  evidence  that  was  adduced  before  me 
that  the  device  is  such  that  it  could  not  be  broken  and  replaced. 
The  identical  seals  in  an  unbroken  condition  were  on  the  car  when 
it  arrived  at  the  King  street  yards  of  the  Canadian  Pacific  Railway 
Company.  It  arrived  in  the  yards  on  the  25th  January,  1917. 
The  plaintiffs,  the  Russell  Motor  Car  Company,  after  failing  in 
their  request  to  the  Canadian  Pacific  Railway  Company  to  supply 
checkers  on  the  morning  of  Saturday  the  27th  July,  broke  the 
seal,  in  the  absence  of  the  railway  company,  opened  the  car, 
took  possession  of  it,  and  proceeded  to  unload  it.  The  unloading 
was  not  completed  on  the  27th,  but  was  completed  on  the  morning 
of  Monday  the  29th.  Meantime  the  car  stood  on  an  unloading 
siding  in  the  yards  of  the  Canadian  Pacific  Railway  Company, 
but  was  in  the  custody  and  control,  as  I find,  of  the  Russell  Motor 
Car  Company.  On  Saturday  night,  the  door  of  the  car  was  locked 
with  a padlock,  and  the  keys  were  kept  by  employees  of  the 
Russell  Motor  Car  Company. 

The  crucial  point  in  the  case  appears  to  me  to  be,  whether, 
under  these  circumstances,  the  plaintiffs  have  brought  home  the 
loss  to  the  railway  companies. 

The  car  was  in  the  exclusive  custody  and  control  of  the  carriers, 
the  railway  companies,  for  7 nights  and  6 days  from  the  time  it 
left  Sarnia  until  it  was  taken  possession  of  by  the  plaintiff  com- 
pany. It  was  then  in  the  custody  and  control  of  the  plaintiffs  from 
Saturday  morning  until  it  was  unloaded  on  Monday  morning, 
though  for  their  own  convenience  it  was  from  time  to  time  shifted 
in  the  yard  by  the  Canadian  Pacific  Railway  Company. 

I find  as  a fact  that  the  plaintiffs  received  at  their  warehouse 
no  more  than  15,867  forgings,  as  claimed  by  them.  It  is  plain  that, 
if  the  forgings  had  been  counted  on  arrival  at  the  King  street  yard, 
when  the  plaintiffs  took  possession  on  Friday  morning,  and  that 
there  were  then  in  the  car  no  more  than  15,867,  the  railway 
company  as  insurers  would  have  been  liable  for  the  loss,  upon  the 
facts  as  I have  found  them.  Because,  although  it  is  impossible 
upon  the  evidence  to  say  when  or  how  the  loss  happened,  yet  the 
law  would  cast  upon  the  carrier  the  liability  of  an  insurer,  and  the 
railway  company  would  be  responsible;  but,  in  my  view,  the 
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plaintiffs  have  failed  to  satisfy  the  onus  cast  upon  them  of  estab- 
lishing how  many  forgings  there  were  in  the  car  at  the  time  they 
took  possession  of  it.  The  loss  may  have  occurred  in  transit 
to  the  King  street  yards;  it  may  have  occurred  by  pilfering  from 
the  car  during  the  noon  hour  of  Saturday  or  between  6 and  7 
o’clock  in  the  evening;  it  may  have  occurred  during  Sunday. 
All  that  is  certain  is,  that  there  never  arrived  at  the  Russell 
Motor  Car  Company’s  warehouse  more  than  15,867  forgings,  but 
how  many  there  were  in  the  car  when  it  arrived  in  the  King  street 
yards  has  not  been  proved. 

I think  that  the  liability  of  the  defendants  as  carriers  ceased 
on  Saturday  morning,  when  the  plaintiffs  took  possession  of  the 
car,  and  that  from  that  time  the  defendants  were  warehousemen 
and  liable  only  if  neghgence  on  their  part  is  estabhshed.  No  such 
neghgence  is  estabhshed.  On  the  contrary,  all  reasonable  pre- 
cautions were  taken  by  the  Canadian  Pacific  Railway  Company. 

The  result  is  that  the  plaintiffs’  action  fails  and  must  be  dis- 
missed with  costs. 

' The  plaintiffs  appealed  from  the  judgment  of  Hasten,  J. 

April  14.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

Shirley  Denison,  K.C.,  and  W,  J.  Beaton,  for  the  appellants, 
argued  first  that  the  defendants  remained  hable  as  carriers  even 
after  the  appellants  had  opened  the  car,  and  until  the  car  was 
unloaded  or  there  had  been  adequate  time  allowed  to  unload: 
Chapman  v.  Great  Western  RiW.  Co.  (1880),  5 Q.B.D.  278,  at 
p.  281;  Booth  v.  North  Eastern  R.W.  Co.  (1867),  L.R.  2 Ex.  173; 
Corpus  Juris,  vol.  10,  sec.  330;  Halsbury’s  Laws  of  England, 
vol.  4,  p.  12;  Hutchinson  on  Carriers,  3rd  ed.,  vol.  2,  sec.  711; 
Elliott  on  Railroads,  2nd  ed.,  vol.  4,  sec.  1527 ; Ex  p.  Cooper  (1879), 
11  Ch.  D.  68.  The  learned  trial  Judge  erred  in  finding  that  the 
defendants  were  hable  only  as  warehousemen  after  the  plaintiffs 
had  taken  possession  of  the  car.  But,  whether  carriers  or  ware- 
housemen, the  defendants  had  failed  to  account  for  the  goods 
entrusted  to  them,  and  so  were  hable:  Hall  v.  Grand  Trunk  R.W. 
Co.  (1874),  34  U.C.R.  517,  at  p.  523.  The  evidence  shewed  that 
the  loss  had  taken  place  en  route,  it  being  possible  to  pry  open  the 
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door  of  the  car,  even  when  sealed,  and  to  extract  the  castings  from 
the  interior.  One  of  the  appellants’  witnesses  had  sworn  that  he 
noticed  the  shortage  on  the  day  the  car  was  opened.  The  appel- 
lants had  asked  the  defendants  for  a checker  to  watch  them  unload 
the  car,  but  were  refused.  In  the  circumstances,  and  considering 
the  stress  of  munition-making,  the  appellants  were  justified  in 
opening  the  car.  Even  after  the  opening  of  the  car,  the  defendants 
had  physical  control  of  the  car,  except  while  the  appellants’ 
employees  were  there. 

Angus  McMurchy,  K.C.,  and  J.  Q.  Maunsell,  for  the  defendants 
the  Canadian  Pacific  Railway  Company,  respondents,  disputed 
the  learned  trial  Judge’s  finding  that  19,636  castings  had  been 
delivered  to  the  respondents;  and  contended  that  their  liability 
as  carriers  and  warehousemen  ended  upon  the  opening  of  the  car 
and  the  assuming  of  complete  control  of  the  contents  by  the 
appellants:  Corpus  Juris,  vol.  10,  p.  248,  sec.  351;  Lockshin  v. 
Canadian  Northern  R.W.  Co.  (1919),  30  Man.  R.  24,  47  D.L.R. 
516;  Vaughn  v.  New  York  New  Hampshire  and  Hudson  River 
R.R.  Co.  (1905),  27  R.I.  235;  Rothchild  Brothers  v.  Northern 
Pacific  R.W.  Co.  (1912),  68  Wash.  527.  There  was  no  rebailment. 
The  appellants  had  to  prove  that  they  had  not  received  all  they 
had  contracted  for.  In  this  they  had  failed.  Technically  they 
were  not  entitled  to  take  delivery.  By  opening  the  car  and 
assuming  dominion  over  the  contents,  they  had  terminated  the 
contract  and  reheved  the  respondents  from  further  liability. 
A checker  would  have  been  of  no  avail,  because  the  bill  of  lading 
shewed  only  weight,  whereas  the  appellants  wanted  to  have  the 
number  of  castings  checked:  Swale  v.  Canadian  Pacific  R.W.  Co. 
(1913),  29  O.L.R.  634,  10  D.L.R.  815,  15  D.L.R.  816. 

J.  M.  Ferguson,  for  the  defendants  the  Pere  Marquette  Rail- 
way Company,  respondents,  relied  upon  the  argument  for  the 
other  respondents.  The  point  in  the  case  was  a narrow  one. 
The  appellants,  in  order  to  succeed,  must  prove  that  they  had  not 
received  all  the  goods  they  had  contracted  for,  either  from  one 
railway  company  or  the  other.  They  had  not  satisfied  that  onus. 
Accepting  the  proposition  that  a carrier  is  responsible  as  such  for 
a reasonable  time  after  delivery,  if  the  consignee,  takes  possession 
before  that  time,  as  here,  the  liability  of  the  carrier  comes  to  an 
end. 
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Denison,  K.C.,  in  reply,  contended  that  the  appellants  had  shewn 
that  they  had  not  received  all  the  goods  contracted  for.  The 
onus  of  shewing  that  they  had  delivered  all  the  goods  was  upon 
the  respondents:  Pratt  v.  Waddington  (1911),  23  O.L.R.  178. 
The  Pere  Marquette  Railway  Company  proved  only  that  they 
delivered  the  goods  intact  to  the  Canadian  Pacific  Railway  Com- 
pany, because  the  latter  admitted  that  the  seals  were  intact  at  the 
time  of  receipt.  That  was  not  evidence  against  the  consignee 
that  the  goods  were  there.  On  the  question  of  the  seal,  counsel 
referred  to  Bole  Grain  Co.  v.  Canadian  Pacific  R.W.  Co.  (1918), 
24  Can.  Ry.  Cas.  25,  at  p.  26.  Judgment  was  sought  against  both 
railway  companies. 


June  11.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A.:- — ^Appeal  by  the  plaintiffs  from  a judgment  of  Hasten,  J., 
dated  the  27th  December,  1919,  dismissing  the  action,  brought  to 
recover  the  value  of  certain  brass  castings  alleged  to  have  been 
entrusted  to  the  defendants  for  carriage  and  delivery  to  the 
plaintiffs,  and  lost  by  the  defendants. 

On  the  20th  January,  1917,  the  Mueller  Manufacturing 
Company  of  Sarnia  there  loaded  Pere  Marquette  car  No.  41597 
with  brass  castings,  each  weighing  in  the  neighbourhood  of  13^ 
lbs.  The  castings  were  not  counted  as  they  were  loaded,  but  were 
weighed  and  the  number  of  the  castings  in  the  car  was  arrived  at 
by  dividing  the  weight  of  metal  in  the  car  by  the  weight  of  each 
casting  as  ascertained  by  taking  the  average  weight  of  1,000. 

The  railway  company  took  no  part  in  the  loading  of  the  car, 
in  the  preparation  of  the  bill  of  lading,  or  in  the  seahng  of  the  car. 
That  was  all  done  by  the  consignors;  they  prepared  the  bill, 
sealed  the  car,  and  had  a local  agent  of  the  Pere  Marquette  sign 
the  bill,  which  purported  to  cover  a shipment  to  the  plaintiffs 
at  Toronto  of  29,023  lbs.  of  brass  castings. 

According  to  the  tally  of  weights  made  by  the  consignors  at 
the  time  of  loading,  the  weight  of  the  metal  should  have  been 
29,123  which  amount,  divided  by  the  uriit  of  weight  of  each 
casting,  indicated  that  there  were  in  the  car  19,636  castings,  and 
the  consignors  sent  to  the  plaintiffs  an  invoice  for  that  number. 

The  Pere  Marquette  Railway  Company  dehvered  the  car  to  the 
Canadian  Pacific  at  Chatham,  and  it  arrived  at  Toronto  on  the 
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26th  January.  The  plaintiffs  were  anxious  to  receive  the  castings, 
and,  having  spotted  the  car  on  a dehvery  siding,  broke  open  the 
seal  and  proceeded  to  unload.  They  did  not  surrender  the  bill, 
pay  the  freight,  or  weigh  the  metal  unloaded;  but  they  counted 
the  castings,  and  according  to  their  count  there  was  a shortage 
of  3,769  castings,  for  the  value  of  which  they  sued. 

It  is  established  that  the  unloading  of  the  car  commenced 
early  on  Saturday  morning,  and  was  completed  on  the  following 
Monday  morning;  that,  when  the  plaintiffs  left  the  car  at  noon  and 
again  at  5 o’clock  on  Saturday,  they  closed  the  door  and  locked 
it  with  a padlock  of  their  own,  and  retained  possession  of  the  key. 

[The  learned  Justice  of  Appeal  quoted  the  findings  of  fact  of  the 
trial  Judge,  as  set  out  in  his  reasons  for  judgment,  above.] 

The  appellants  contend: — 

(1)  That  the  defendants’  fiabihty  as  carriers  did  not  cease 
when  the  defendants  took  possession  of  the  car  for  the  purpose  of 
unloading,  but  contintied  till  the  car  was  unloaded,  or  for  such 
period  of  time  as  v/as  necessary  to  afford  the  plaintiffs  reasonable 
opportunity  to  complete  the  unloading. 

(2)  That  the  time  taken  to  unload  was  not  unreasonable. 

(3)  That  the  learned  trial  Judge  erred  in' his  statement  of  the 
law  as  to  the  obligation  of  the  defendants. 

(4)  That,  whether  the  defendants  be  treated  as  carriers  or 
warehousemen,  they  were  obliged  to  account  for  the  goods  entrusted 
to  them,  and  having,  according  to  the  findings  of  the  learned  trial 
Judge,  failed  to  account,  they  are  fiable. 

Counsel  for  the  respondents  urged  us  to  reverse  the  finding 
that  19,636  castings  were  delivered,  and  argued: — • 

(1)  That  the  railway  company’s  hability  as  carriers  and  ware- 
housemen under  the  contract  created  by  the  delivery  of  the  goods 
for  carriage,  as  evidenced  by  the  bill  of  lading,  ceased  so  soon  as 
the  plaintiffs  wrongfully  opened  the  car  and  took  possession  of 
the  contents,  and,  in  the  right  of  ownership,  exercised  dominion 
and  control  over  the  goods. 

(2)  That  thereafter  the  goods  were  never  replaced  in  the 
possession,  dominion,  or  control  of  the  company,  but  tluoughout 
the  unloading  period  continued  in  the  possession,  dominion,  and 
control  of  the  plaintiffs,  and  that  consequently  there  was  no 
re-bailment. 
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I have  carefully  perused  the  evidence  and  exhibits  and  con- 
sidered them  along  with  the  findings  of  the  learned  trial  Judge, 
and  am  of  the  opinion  that  whatever  was  in  the  car,  when  the 
railway  company  received  it  and  signed  the  bill  of  lading,  was  still 
in  the  car  at  the  time  the  plaintiffs  broke  the  seals  and  opened 
the  car.  The  evidence  which  has  led  me  to  this  conclusion  leads 
me  to  doubt  the  correctness  of  the  finding  that  19,636  castings 
were  delivered  to  the  railway  company,  but  is  not  sufficient  to 
enable  me  to  say  that  the  finding  is  so  much  against  the  weight  of 
evidence  that  it  is  clearly  wrong  and  should  be  reversed.  In 
such  circumstances,  it  must  be  taken  as  estabhshed  that  19,636 
castings  were  delivered  to  the  railway  company  at  Sarnia,  and  that 
19,636  were  in  the  car  when  the  plaintiffs  opened  it;  and  the 
liability  of  the  defendants  determined  upon  the  hypothesis  that 
the  loss  occurred  after  the  opening  of  the  car. 

It  is  well-estabhshed  that  a carrier  is  bound  not  only  to  carry 
safely  but  also  to  dehver  or  to  afford  the  consignee  a reasonable 
opportunity  to  take  dehvery. 

Counsel  referred  us  to  many  American  authorities  as  to  what 
constituted  delivery,  and  as  to  when  the  carrier’s  Hability  as  such 
ceased  and  its  liability  as  warehouseman  began.  Mr.  Denison 
relied  on  the  reasoning  in  the  cases  collected  in  Corpus  Juris, 

. vol.  10,  sec.  330,  p.  235,  and  Halsbury’s  Laws  of  England,  vol. 
4,  p.  12,  for  the  proposition  that  ^The  liability  of  the  carrier  as 
such  continues  until  the  consignee  or  his  agent  has  had  a reason- 
able time  in  which  to  remove”  the  goods;  while  Mr.  MacMurchy 
relied  on  the  reasoning  in  the  cases  collected  in  Corpus  Juris,  vol.  10, 
sec.  351,  p.  248,  for  the  proposition,  ‘‘When  the  consignee  has 
assumed  full  dominion  and  control  over  the  goods,  there  is  a com- 
plete dehvery  which  terminates  the  liability  of  the  carrier,  whether 
as  carrier  or  warehouseman.” 

Most,  if  not  all,  of  the  cases  referred  to  as  supporting  the 
appellants’  proposition,  turned  on  whether  or  not  the  carrier  had 
or  had  not  fully  performed  his  contract,  and  seem  to  me  to  be  not 
applicable  to  this  case;  where,  as  I see  it,  the  question  is:  “Did 
the  plaintiffs  by  their  own  acts,  evidenced  by  their  breaking  open, 
entering,  and  unloading  the  car,  in  the  absence  and  without  the 
permission  of  the  carrier,  terminate  the  contract  of  carriage  or 
relieve  the  carrier  from  the  obligation  to  make  any  other  delivery?” 
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The  foundation  of  the  argument  of  the  appellants’  counsel  is  that 
delivery  could  not  be  and  was  not  made,  till  the  castings  were  out 
of  the  car. 

Delivery  implies  surrender  by  the  carriers,  and  acceptance, 
express  or  implied,  by  the  consignee,  of  possession,  dominion,  and 
control;  but  I do  not  think  it  necessary  for  the  determination 
of  this  case  to  decide  when  the  surrender  and  acceptance  would 
have  been  complete  had  the  consignees  chosen  to  insist  on  their 
strict  rights  under  the  contract:  the  plaintiffs  did  not  choose 
to  abide  by  the  contract,  but,  waiving  their  own  and  in 
breach  of  the  defendants’  rights  as  to  time,  place,  and  manner  of 
dehvery,  they,  for  their  own  convenience,  without  surrendering 
the  bill,  without  paying  the  freight,  in  the  absence  of  the  defendants 
and  without  their  permission,  broke  open,  entered,  and  unloaded 
the  defendants’  car,  and,  when  not  actually  engaged  in  the  work 
of  unloading,  retained  possession  of  the  car  and  of  the  goods  by 
relocking  the  car  with  their  own  lock. 

Possession,  dominion,  and  control  seem  to  me  to  lie  at  the  root 
of  a carrier’s  liabihty  either  as  carrier  or  as  warehouseman,  and 
their  liability  as  such  bailees  would  continue  only  during  such 
time  as  these  plaintiffs  allowed  them  to  exercise  such  dominion, 
possession,  and  control. 

As  I view  the  facts  of  this  case,  it  is  not  open  to  the  plaintiffs 
to  say  that  they  did  not  on  Saturday  morning  take  and  exercise 
possession,  dominion,  and  control  of  the  goods  during  the  time 
they  were  actually  engaged  in  unloading,  and  there  is  no  evidence 
that  they  re-committed  the  goods  to  the  possession  of  the  railway 
company  for  the  period  in  which  they  were  not  actively  engaged 
in  unloading.  In  fact  the  evidence  is  all  the  other  way. 

For  these  reasons,  I am  of  the  opinion  that  the  relationship  of 
bailor  and  bailee  was  terminated  on  the  opening  of  the  car,  and 
that  from  and  after  that  time  the  defendants  were  reheved  from 
responsibility  either  as  carriers  or  warehousemen,  and  I would 
dismiss  the  appeal  with  costs. 
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[APPELLATE  DIVISION.] 

Lazard  Bros.  & Co.  v.  Union  Bank  of  Canada. 

Banks  and  Banking — Hypothecation  of  Shares — Lien  of  Bank — Duty  to  Dis- 
close— Estoppel — Dividends — Amendment  of  Judgment — Declaration — Costs 
— Indemnity. 

The  judgment  of  Middleton,  J.,  ante  76,  declaring  that  the  plaintiffs 
were  entitled  to  certain  shares  of  the  capital  stock  of  the  defendant  bank 
as  against  the  bank’s  assertion  of  a lien  on  the  shares,  was  affirmed,  with  a 
slight  variation. 

Held,  that  a duty  rested  upon  the  defendant  bank  to  disclose  to  the  plaintiffs 
the  existence  of  the  indebtedness  of  D.  (the  pledgor  of  the  shares)  to  the 
bank  and  the  lien  for  that  indebtedness,  if  the  bank  intended  to  preserve 
its  lien;  and,  that  not  having  been  done,  the  bank  was  precluded  from  assert- 
ing its  lien. 

The  plaintiffs  were  not  estopped  from  claiming  the  dividends  on  the  bank- 
shares:  the  dividends  were  retained  by  the  bank  in  the  exercise  of  its  alleged 
statutory  lien;  and,  if  the  right  to  the  lien  did  not  exist  as  to  the  shares, 
it  could  not  be  asserted  against  the  dividends. 

If  necessary,  the  judgment  might  be  amended  by  adding  a declaration  that, 
after  the  plaintiffs’  debt  was  satisfied,  what  remained  of  the  shares  should 
be  available  to  satisfy  the  indebtedness  of  D.  to  the  bank. 

The  provision  as  to  costs  in  the  judgment  below  should  not  prejudice  the 
right  of  the  defendant  C.  to  claim  indemnity  for  his  costs  out  of  the  estate 
of  D.  ^ 

Appeals  by  the  defendants,  the  bank  and  Clarkson,  from  the 
judgment  of  Middleton,  J.,  ante  76. 

April  26  and  27.  The  appeals  were  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Ferguson,  JJ.A. 

I.  F.  Hellmuth,  K.C.,  and  Hamilton  Cassels,  K.C.,  for  the 
appellant  the  Union  Bank  of  Canada,  argued  that  the  plaintiffs 
were  not  entitled  to  the  200  shares  of  bank  stock  in  question, 
because  these  shares  were  subject  to  the  bank’s  lien,  the  transfer 
of  them  not  having  been  registered,  as  required  by  sec.  43  of  the 
Bank  Act,  3 & 4 Geo.  V.  ch.  9 (D.)  It  was  held  in  the  Court  below 
that  the  bank  should  have  disclosed  its  statutory  hen  to  the 
plaintiffs;  but  it  was  the  plaintiffs’  duty  to  inquire  and  to  know  of 
the  statutory  hen:  Raphael  v.  McFarlane  (1890),  18  Can  S.C.R. 
183.  The  plaintiffs  were  in  duty  bound  to  know  that,  in  order  to 
be  protected,  the  transfer  of  the  shares  should  be  registered.  There 
was  no  fraudulent  intent  on  the  bank’s  part,  as  at  the  time  of  the 
advances  the  bank  had  no  thought  of  exercising  its  hen.  The 
plaintiffs,  having  allowed  DuVemet  to  collect  the  di’^ddends  for 
some  time,  were  estopped  from  now  claiming  them.  The  hen 
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extended  even  to  debts  of  DuVernet  that  had  not  matured  at  the 
time  of  the  advances:  Jones  on  Liens,  3rd  ed.,  vol.  1,  sec.  393; 
Cook  on  Corporations,  7th  ed.,  vol.  2,  sec.  527;  Bradford  Banking 
Co.  V.  Briggs  (1886),  12  App.  Cas.  29;  Fraser  v.  Imperial  Bank  of 
Canada  (1912),  47  Can.  S.C.R.  313;  In  re  London  Birmingham  and 
South  Staffordshire  Banking  Co.  Limited  (1865),  34  Beav.  332. 
If  the  appellant  bank  was  hable  at  all,  it  was  liable  only  for  the 
balance  over  and  above  the  value  of  the  176  shares  of  Union  Trust 
Company  stock.  As  the  judgment  now  stood,  the  respondents 
would  be  entitled  to  both  this  and  the  dividends  on  the  Union 
Bank  stock. 

D.  W.  Saunders,  K.C.,  for  the  appellant  Clarkson,  said  that 
Clarkson  was  a trustee  only,  and  on  the  main  question  submitted 
his  rights  to  the  Court.  He  appealed  however  on  the  question  of 
costs,  leave  having  been  given  by  the  learned  trial  Judge  so  to 
appeal.  Clarkson  should  get  his  costs,  as  he  had  not  thought  he 
should  move  without  the  Court’s  direction,  and  he  feared  he  would 
not  get  his  costs  out  of  DuVernet’s  estate  in  the  Surrogate  Court, 
as  the  judgment  stood  now:  In  re  Hodgkinson,  [1895]  2 Ch.  190. 
[Thereupon  the  Court  directed  that  the  judgment  should  be  amended 
by  directing  that  the  provision  as  to  costs  should  not  prejudice 
the  right  of  Clarkson  to  claim  indemnity  for  his  costs  out  of  the 
estate  of  DuVernet;  no  costs  of  the  Clarkson  appeal.] 

Glyn  Osier  and  G.  R.  Munnoch,  for  the  plaintiffs,  respondents, 
contended  that  the  bank  could  not  stand  by  and  allow  the  respond- 
ents to  advance  their  money  on  the  understanding  that  the  shares 
which  were  their  security  were  free,  and  later  strive  to  take  ad- 
vantage of  a statutory  lien  which  would  nulhfy  that  security. 
The  bank  could  not  eat  its  cake  and  have  it  too;  it  could  not  assist 
its  customer  DuVernet  and  have  its  lien  also.  It  was,  by  its 
conduct  in  not  disclosing  to  the  respondents  DuVernet’s  indebted- 
ness and  the  lien  for  it,  estopped  from  setting  up  its  lien:  Stroud  v. 
Stroud  (1844),  7 M.  & G.  417;  Edmands  y.  Best  (1862),  7 L.T.N.S. 
279;  Halsbury’s  Laws  of  England,  vol.  13,  pp.  394,  395,  396,  397. 

Hellmuth,  K.C.,  in  reply. 
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1920,  which  was  directed  to  be  entered  by  Middleton,  J.,  after  the 
trial  before  him,  sitting  without  a jury,  at  Toronto,  on  the  22nd 
and  23rd  December,  1919. 

The  material  facts  are  set  out  in  the  reasons  for  judgment  of 
my  brother  Middleton,  and  it  is  unnecessary  to  restate  them. 

It  is  not  open  to  question  that  it  was  agreed  that  the  money 
advanced  by  the  respondents  to  DuVernet  should  be  secured  by 
500  shares  of  the  capital  stock  of  the  Union  Bank  of  Canada  and 
500  shares  of  the  capital  stock  of  the  Union  Trust  Company, 
and  that  the  advances  made  by  the  respondents  to  DuVernet  were 
made  on  the  faith  of  that  agreement.  It  is  also  not  open  to  question 
that  the  bank  was  aware  of  the  agreement. 

The  way  in  which  the  transaction,  as  to  the  advances,  was 
carried  out  was  that  the  Union  Bank  drew  on  the  respondents  6 
bills  of  exchange  for  £5,000  each;  these  bills  were  accepted  by  the 
respondents,  and  the  bank  negotiated  them  on  the  London  market, 
and  out  of  the  proceeds  of  them  paid  to  the  respondents  £20,000, 
and  applied  the  remaining  £10,000  in  taking  up  a bill  for  that 
amount  which  the  bank  had  discounted  for  DuVernet.  This  bill 
had  been  sent  forward  for  acceptance  by  the  respondents,  but  had 
been  recalled  because  the  respondents  insisted  on  the  arrangement 
being  carried  out  as  it  was  carried  out,  which  was  in  accordance 
with  the  agreement  between  the  respondents  and  DuVernet. 

It  is  clear,  I think,  that  all  the  parties  to  the  transaction, 
including  the  bank,  fully  understood  that  the  respondents  were 
to  be  secured  for  their  advances  by  500  fully  paid-up  shares  of 
the  Union  Bank  of  Canada  and  500  fully  paid-up  shares  of  the 
Union  Trust  Company. 

The  difficulty  which  has  occurred,  and  has  led  to  the  litigation, 
arose  from  the  fact  that  the  Union  Bank  shares  were  not  trans- 
ferred to  the  respondents  on  the  books  of  the  bank,  but  what  was 
done  was  to  deposit  with  the  Union  Trust  Company  a certificate 
for  the  shares  in  the  name  of  DuVernet,  with  a power  of  attorney 
to  transfer  them,  signed  by  him.  The  effect  of  this  was  that  it  was 
in  the  power  of  DuVernet,  who  remained  the  legal  owner  of  the 
shares,  to  dispose  of  them  in  fraud  of  the  respondents,  and,  as  the 
bank  contends,  to  leave  them  subject  to  the  bank's  statutory 
hen  upon  them  for  any  indebtedness  or  liability  of  DuVernet  to 
the  bank;  and  the  question  for  decision  is,  whether  or  not  the  bank 
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is  entitled,  as  against  the  respondents,  to  a lien  on  the  200  shares 
which  remain  of  the  original  500  for  an  indebtedness  of  about 
$30,000  of  DuVernet  to  the  bank,  which  existed  when  the  arrange- 
ment as  to  the  advances  to  be  made  by  the  respondents  was 
entered  into  and  carried  out. 

That  the  bank  knew  that  the  respondents,  in  accepting  the 
bills  which  were  drawn  on  them,  would  rely  upon  having  as 
security  for  their  advances  the  500  Union  Bank  shares  and  the  500 
shares  of  the  Union  Trust  Company,  is  clear  from  the  evidence  of 
Wilson,  the  manager,  who  acted  for  the  bank  in  the  transaction. 

To  the  question,  ^‘You  reahsed  that  the  pledge  of  the  Union 
Bank  shares  was  a condition  on  which  Messrs,  hazard  Brothers 
and  Company  would  accept  the  drafts?”  his  answer  was,  ‘‘Yes” 
(p.  101  of  the  notes  of  evidence). 

And  yet  what  the  bank  is  now  setting  up  is  a claim  that  would 
entirely  wipe  out  that  security. 

The  fact  that  th^  respondents  left  the  bank-shares  to  stand  in 
the  name  of  DuVernet  in  order  that  his  position  as  a director  of 
the  bank  might  not  be  prejudiced,  or  even  if  there  was  the  addi- 
tional reason  that  the  respondents  did  not  wish  to  take  upon  them- 
selves the  habihty  they  might  incur  by  becoming  shareholders, 
is  immaterial  as  far  as  the  question  that  has  arisen  is  concerned. 
They  might  well  be  willing  to  take  the  risk  of  DuVernet  deahng 
with  the  shares  in  fraud  of  them,  but  it  is  impossible  for  me  to 
suppose  that  either  they  or  the  bank  contemplated  that  the  shares 
would  be  subject  to  the  bank’s  lien,  which,  if  asserted,  as  I have 
said,  would  have  wiped  out  the  whole  security. 

As  a matter  of  fair  dealing,  and,  in  my  opinion,  as  a matter 
of  law,  a duty  rested  upon  the  bank  to  disclose  to  the  respondents 
the  existence  of  the  indebtedness  of  DuVernet  and  the  lien  for  it, 
if  it  intended  to  preserve  its  lien;  and,  that  not  having  been  done, 
the  bank  is,  in  my  opinion,  precluded  from  now  asserting  the  lien. 
Indeed,  the  bank’s  attitude  in  the  transaction  amounted  to  a 
representation  that  the  shares  were  free  to  be  dealt  with  by 
DuVernet  by  effectively  pledging  them  to  the  respondents.  The 
bank  received  a benefit  from  the  payment  of  the  drafts  it  had 
discounted  for  DuVernet.  I say  this  not  forgetting  that  it  held 
the  Union  Trust  Company  shares  as  security  for  the  advance  which 
it  had  made. 
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The  position  which  the  bank  now  takes  means  simply  this, 
that,  although  the  bills  which  it  drew  on  the  respondents  were 
accepted  and  paid  on  the  faith  that  the  advances  were  secured  by 
the  shares,  and  the  bank  knew  that  this  was  the  position  of  the 
matter,  had  the  respondents  presented  a transfer  signed  under 
the  authority  of  the  power  of  attorney,  it  might  have  declined  to 
register  it  until  the  debt  for  which  the  hen  is  claimed  should 
be  satisfied. 

It  was  argued  by  counsel  for  the  bank  that  the  respondents 
were  estopped  from  claiming  the  dividends  on  the  bank-shares, 
but  we  see  no  reason  to  warrant  such  a conclusion.  The  dividends 
were  not  received  by  DuVernet,  but  were  retained  by  the  bank  in 
the  exercise  of  its  alleged  statutory  lien;  and,  if  the  right  to  the  hen 
does  not  exist  as  to  the  shares  themselves,  it  follows  that  it  cannot 
be  asserted  against  the  dividends. 

It  was  said  upon  the  argument  that  the  effect  of  the  judgment 
is  to  entitle  the  respondents  to  the  dividends,  even  if  their  whole 
claim  is  satisfied  out  of  the  proceeds  of  the  shares  when  realised. 
No  such  result  should  follow,  and,  if  necessary,  the  judgment  may 
be  amended  by  providing  that,  when  the  respondents’  debt  is 
satisfied,  the  shares  are  to  be  available  to  satisfy  the  indebtedness 
of  DuVernet,  for  which,  as  against  him,  the  shares  are  subject  to  the 
statutory  hen. 

With  this  variation,  the  judgment  should  be  afiirmed  and  the 
appeal  of  the  bank  be  dismissed  with  costs. 

The  appeal  of  Clarkson  was  dealt  with  on  the  argument  by 
providing  that  the  provision  of  the  judgment  as  to  costs  is  not  to 
prejudice  his  right  to  claim  indemnity  for  his  costs  out  of  the 
estate  of  DuVernet,  and  that  there  should  be  no  costs  of  his  appeal 
to  either  party. 


Judgment  below  varied. 
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[APPELLATE  DIVISION.] 


Squires  v.  Toronto  R.W.  Co. 

Street  Railway — Injury  to  Person  Attempting  to  Get  on  Car — Negligence  of 

Conductor — Car  Started  after  Intention  Perceived — Boarding  Moving  Car 

— Contributory  Negligence — Emergency — Finding  of  Trial  Judge — Reversed 

on  Appeal. 

The  plaintiff,  intending  to  take  passage  on  a street-car  of  the  defendant  com- 
pany, approached,  at  a rapid  pace,  a car  which  had  stopped  at  a usual 
stopping  place;  she  had  reached  a point  opposite  the  rear  vestibule  and 
about  six  inches  from  it,  and  was  in  the  act  of  putting  out  one  of  her  hands 
to  take  hold  of  one  of  the  bars  of  the  vestibule,  when  the  car  was  started; 
she  then  attempted  to  get  on  the  car,  which  was  moving  slowly,  and  in 
making  the  attempt  was  thrown  to  the  ground  and  injured.  In  an  action 
brought  to  recover  damages  for  her  injuries,  it  was  found  by  a County 
Court  Judge,  who  tried  the  action  without  a jury,  that  the  conductor  of 
the  car  knew  or  ought  to  have  known  that  the  plaintiff’s  intention  was  to 
take  passage  on  the  car: — 

Held,  that  the  conductor  was  negligent  in  giving  the  signal  to  start  before 
he  had  given  the  intending  passenger  a reasonable  opportunity  to  get  on 
the  car  or  until  she  had  evidenced  the  intention  not  to  take  passage  by  it. 
Held,  also,  that  continuing  her  effort  to  get  on  the  car  when  it  was  in  motion 
did  not  amount  to  contributory  negligence. 

Getting  off  a car  when  it  is  in  motion  is  not  necessarily  contributory  negli- 
gence, and  the  same  rule  should  be  applied  where  a person  is  getting  on  a 
moving  car. 

The  principle  applied  where  one  is  suddenly  placed  in  a position  in  which  he 
must  act  quicldy  was  applicable  in  the  circumstances  of  this  case. 

Woolley  V.  Scovell  (1828),  3 Man.  & Ry.  105,  and  Briggs  v.  Union  Street  R. 

Co.  (1888),  148  Mass.  72,  approved  and  followed. 

Judgment  of  the  County  Court  of  the  County  of  York  reversed. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Meredith,  C.J.O.; — 

This  is  an  appeal  by  the  plaintiff  from  the  judgment,  dated 
the  29th  January,  1920,  of  the  County  Court  of  the  County  of 
York,  which  was  directed  to  be  entered  by  a Junior  Judge  of  that 
Court  (Denton)  after  the  trial  before  him  sitting  without  a 

jury- 

The  action  is  brought  to  recover  damages  for  injuries  sustained 
by  the  appellant,  owing,  as  she  alleges,  to  a car  of  the  respondent 
on  which  she  intended  to  take  passage  being  started  while  she 
was  in  the  act  of  getting  on  board  of  it,  with  the  result  that  she 
was  thrown  to  the  ground  and  severely  injured. 

The  action  was  dismissed  by  the  learned  County  Court  Judge. 

April  13.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 
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T.  N.  Phelan,  for  the  appellant,  argued  that  the  woman 
was  an  intending  passenger,  and  that  the  conductor’s  knowledge 
of  that  fact  placed  the  duty  on  the  defendant  company  of  provid- 
ing a safe  means  for  her  to  get  aboard  the  car.  The  defendant 
company’s  neglect  to  do  so  was  the  proximate  cause  of  the  accident. 
The  conductor  was  neghgent  in  giving  the  signal  to  start  when  he 
saw  the  woman  trying  to  get  on  the  car.  The  authorities  on 
invitation  to  alight  apply  equally  to  invitation  to  get  aboard. 
Reference  to  D'Eye  v.  Toronto  R.W.  Co.  (1911),  3 O.W.N.  38, 
20  O.W.R.  5.  The  appellant  had  not  been  guilty  of  contributory 
negligence.  She  had  no  opportunity  to  draw  back:  Canadian 
Pacific  R.W.  Co.  v.  Plain  (1903),  34  Can.  S.C.R.  74. 

Peter  White,  K.C.,  for  the  defendant  company,  respondent, 
said  that  neghgence  was  a matter  of  fact  depending  on  the  circum- 
stances of  the  case.  The  learned  trial  Judge  had  found  the  plain- 
tiff guilty  of  negligence  in  attempting  to  board  a moving  car^ 
and  his  finding  should  not  be  disturbed.  The  woman’s  act  in 
persisting  in  boarding  the  car  was  neghgence:  Clarey  v.  Ottawa 
Electric  R.W.  Co.  (1916),  38  O.L.R.  308;  Black  v.  City  of  Calgary 
(1915),  24  D.L.R.  55. 

Phelan,  in  reply. 

June  11.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J  0.  (after  stating  the  facts  as  above): — ^The  learned  Judge 
did  not  accept  the  testimony  of  the  appellant  as  to  the  position 
in  which  she  was  when  the  car  had  started,  but  accepted  that 
of  two  passengers  on  the  car,  who  stated  that  the  appellant 
attempted  to  get  on  board  the  car  after  it  had  started. 

It  is  not  open  to  question  that  it  was  the  intention  of  the  appel- 
lant to  take  passage  on  the  car;  that  it  had  stopped  at  a usual  stop- 
ping place;  and  that  the  conductor  of  the  car  knew  or  ought  to 
have  known  that  the  appellant’s  purpose  was  to  take  passage 
on  his  car. 

According  to  the  testimony  which  was  accepted,  the  appellant 
had  approached  the  car  at  a somewhat  rapid  pace,  and  had 
reached  a point  opposite  the  rear  vestibule  and  about  six  inches 
from  it,  and  was  in  the  act  of  putting  out  one  of  her  hands  to 
take  hold  of  one  of  the  bars  of  the  vestibule,  when  the  car  was 
started;  the  appellant  then  attempted  to  get  on  the  car, 
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which  was  moving  slowly,  and  in  making  the  attempt  was  thrown 
from  the  car. 

In  my  opinion,  if,  as  has  been  found,  the  conductor  knew  or 
ought  to  have  known  that  the  appellant’s  intention  was  to  take 
passage  on  his  car,  he  was  negligent  in  giving  the  signal  to  start 
before  he  had  given  the  intending  passenger  a reasonable  oppor- 
tunity to  get  on  the  car  or  until  the  intending  passenger  had  evi- 
denced the  intention  not  to  take  passage  by  it. 

In  my  view,  the  learned  Judge  in  dealing  with  the  question 
of  contributory  negligence  did  not,  as  he  should  have  done, 
take  into  consideration  the  position  in  which  the  appellant  was 
placed  by  the  starting  of  the  car  after  she  had  put  out  her  hand 
to  take  hold  of  the  bar  when  she  was  but  a few  inches  away  from 
the  step;  and  I do  not  think  that  continuing  her  effort  to  get 
on  the  car,  as  she  did,  amounted  to  contributory  neghgence. 
It  is  settled  law  that  getting  off  a car  when  it  is  in  motion  is 
not  necessarily  contributory  negligence.  Everything  depends 
on  the  circumstances,  and  it  is  not  contributory  negligence  where 
the  speed  of  the  car  is  such  that  a reasonably  prudent  man  in 
the  circumstances  would  have  done  what  the  intending  passenger 
did,  and  the  same  rule  should  be  apphed  where  a person  is  getting 
on  a moving  car. 

In  the  circumstances  of  the  case  at  bar,  the  proper  conclu- 
sion, in  my  opinion,  is  that  the  appellant  was  not  guilty  of  con- 
tributory neghgence.  According  to  the  testimony  of  the  wit- 
ness Smith,  the  wheels  of  the  car  ‘‘just  turned  before  she  grabbed 
the  car;”  and  he  added,  “I  think  the  wheels  just  turned  once;” 
the  appellant  succeeded  in  getting  one  foot  on  the  step  of  the  car 
and  was  thrown  off  owing  to  the  speed  being  increased.  Add 
to  this  the  fact  that  the  appellant  was  in  a position  which  required 
her  to  judge  and  act  quickly.  She  had  been  put  in  that  position 
owing  to  the  failure  of  the  conductor  to  stop  long  enough  for 
her  to  get  on  the  car  while  it  was  standing  still.  The  principle, 
applied  where  one  is  suddenly  placed  in  a position  in  which  he 
must  act  quickly — ^an  emergency  it  is  sometimes  called — is, 
I think,  applicable.  In  support  of  this  view  I refer  to  Woolley 
V.  Scovell  (1828),  3 Man.  & Ry.  105.  In  that  case  Lord 
Tenterden,  C.J.,  instructed  the  jury  that,  if  they  thought 
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the  plaintiff,  who  had  been  injured  by  a bag  of  wool  thrown 
from  a lofty  warehouse,  had  lost  his  presence  of  mind 
by  the  act  of  the  defendant,  and  in  the  confusion  produced 
by  the  situation  in  which  he  found  himself  had  run  into  danger, 
they  ought  to  give  their  verdict  for  the  plaintiff.  I refer  also 
to  Briggs  v.  Union  Street  R.  Co.  (1888),  148  Mass.  72,  in  which 
the  questions  arising  in  such  a case  as  this  are  considered  and  dealt 
with,  and  I adopt  the  reasoning  of  the  Court  and  its  statement 
of  the  law. 

I would,  for  these  reasons,  allow  the  appeal  with  costs,  reverse 
the  judgment  appealed  from,  and  substitute  for  it  judgment 
for  the  appellant  for  $500,  the  amount  of  the  damages  assessed 
by  the  learned  Judge,  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Rex  V.  Pollock. 

Criminal  Law — Pretending  to  he  Able  to  Discover  Stolen  Goods — Criminal 
Code,  sec.  44^ — “ Pretends”— “ Skill  or  Knowledge  in  any  Occult  or  Crafty 
Science” — Intent  to  Deceive — Honest  Belief  in  Powers — Communication 
with  Departed  Spirits — Evidence — Conviction. 

The  profession  of  a power  or  faculty  to  communicate  with  or  to  receive  com- 
munication from  the  dead  is  the  profession  of  a skill  or  knowledge  in  an 
occult  or  craftji^  science  within  the  meaning  of  the  latter  part  of  sec.  443 
of  the  Criminal  Code. 

There  is  no  law  to  prevent  a person  from  communing  with  departed  spirits, 
but  sec.  443  makes  it  an  offence  to  profess  vith  their  aid  to  be  able  to 
discover  lost  or  stolen  goods. 

Notwithstanding  the  defendant’s  honest  belief  that  she  possessed  the  power 
of  communicating  with  the  dead,  she  was  liable  to  convicti''>n  of  the 
offence  of  pretending  to  be  able  by  the  aid  of  such  communication  to 
discover  lost  or  stolen  goods. 

The  word  “pretends”  in  sec.  43  is  used  in  the  sense  of  “professes,”  “claims,  ” 
or  “undertakes” — the  elemient  of  deceit  being  involved  in  the  assertion 
of  skill  or  knowledge  in  an  occult  or  crafty  science 

Discussion  of  the  m.eaning  of  “skill  or  knowledge  in  any  occult  or  crafty 
science.” 

Review  of  the  authorities. 

Rex  V.  Marcott  (1901),  2 O.L.R.  105,  and  Rex  v.  Monsell  (1916),  35  O.L.R. 
336,  decided  under  the  earlier  part  of  sec.  443,  applied. 

Conviction  of  the  defendant  affirmed. 


The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Orde,  J.: — 
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The  accused,  Margaret  Pollock,  was  convicted  by  the 
Judge  of  the  County  Court  of  the  County  of  Huron,  upon 
a charge  preferred  against  her  under  sec.  443  of  the  Criminal  Code, 
that  she  “did  unlawfully  pretend  from  her  skill  and  knowledge  in 
an  occult  and  crafty  science  to  discover  where  and  in  what  manner 
, certain  goods  and  chattels  to  wit  certain  grain  and  oats  supposed 
to  have  been  stolen  from  one  John  Leonhardt  could  be  found.’’ 
The  learned  County  Court  Judge  has  reserved  for  the  opinion  of 
this  Court  the  following  questions : — 

“(1)  Was  there  sufficient  in  the  evidence  as  a matter  of  law 
to  justify  the  conviction,  in  the  absence  of  any  evidence  on  the 
part  of  the  Crown  shewing  that  the  statements  made  or  information 
given  by  the  accused  was  false? 

“(2)  The  accused  being  possessed,  as  I have  found,  of  an 
honest  though  deluded  belief  in  her  alleged  power  of  commuili- 
cation  with  spirits,  was  I right  as  a matter  of  law  in  convicting  her 
of  the  offence  charged?'” 

There  was  also  a third  question  reserved  at  the  request  of  * 
counsel  for  the  Crown,  but  this  was  abandoned  on  the  hearing  of 
the  appeal. 

April  16.  The  case  was  heard  by  Meredith,  C.J.O.,  Maclaren, 
Magee,  and  Ferguson,  JJ.A.,  and  Orde,  J. 

Charles  Garrow,  for  the  defendant,  argued  that  she  honestly 
believed  that  she  actually  possessed  the  power  which  she  professed 
to  exercise,  as  the  learned  trial  Judge  had  found,  and  that  she  had 
no  intention  to  deceive,  nor  did  she  in  fact  deceive.  In  these 
circumstances,  there  could  be  no  offence  within  the  part  of  sec.  443 
of  the  Criminal  Code  under  which  she  was  charged.  The  offence 
covered  by  this  part  of  the  section  is  pretending  to  discover,  not 
pretending  to  have  certain  skill.  And,  as  the  goods  were  actually 
discovered,  there  could  have  been  no  pretending.  One  could  not 
pretend  to  do  what  in  the  doing  of  it  is  actually  done.  The  Crown, 
in  order  to  convict,  would  have  to  prove  that  the  attempt  to  dis- 
cover had  been  unsuccessful.  Leonhardt  was  not  deceived,  but, 
on  the  contrary,  was  satisfied  with  what  she  had  told  him.  Counsel 
did  not  admit  that  it  was  an  offence  to  practise  an  occult  or  crafty 
science.  It  only  became  an  offence  when  one  pretended  through 
that  science  to  discover  lost  or  stolen  goods.  One  could  not  be 
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said  to  pretend  to  discover  them  when  in  the  result  they  were 
actually  discovered.  Where  there  was  no  deceit,  there  was  no 
pretending:  Regina  v.  Entwistle,  [1899]  1 Q.B.  846;  Davis  v.  Curry, 
[1918]  1 K.B.  109;  Rex  v.  Marcott  (1901),  2 O.L.R.  105;  Rex  v. 
Aronse?Z(1916),350.L.R.336;Eeo;v.>8^ep/ienson  (1904),  68  J.P.  524; 
Monck  V.  Hilton  (1877),  2 Ex.  D.  268;  Penny  v.  Hanson  (1887),  18 
Q.B.D.  478.  Counsel  also  referred  to  the  cases  collected  in 
Tremeear’s  Annotated  Criminal  Code,  1919,  Canada,  p.  548, 
under  sec.  443  of  the  Code.  If  the  defendant’s  belief  in  her  power 
to  receive  communications  from  the  departed  would  not  save  her 
from  conviction,  would  not  scientists  like  Sir  Oliver  Lodge  be 
liable  to  criminal  prosecution  for  their  professions? 

Edward  Bayly,  K.C.,  for  the  Crown,  said  that  the  cases  cited 
for  the  accused  were  not  applicable;  they  were  either  under  the 
Enghsh  Act,  which  differs  from  the  Code,  or  were  under  the  fortune- 
telling part  of  sec.  443,  where  the  governing  word  is  ‘‘undertakes,” 
and  not  “pretends.”  It  was  the  pretending  to  have  the  skill  or 
knowledge  in  the  occult  or  crafty  science,  and  notd/he  pretending 
to  discover,  that  was  the  gist  of  the  offence.  The  section  says 
occult  or  crafty.  The  defendant  claimed  powers  of  clairvoyance 
which  were  “beyond  ordinary  knowledge,”  and  therefore  pertaining 
to  a crafty  science.  Deception  was  not  a necessary  element. 
In  the  case  of  Regina  v.  Milford  (1890),  20  O.R.  306,  a conviction 
was  made  on  the  evidence  of  a decoy.  Honesty  of  intention  did 
not  matter  one  way  or  the  other. 

Garrow,  in  reply. 

June  11.  The  judgment  of  the  Court  was  read  by  Orde,  J. 
(after  setting  out  the  facts  as  above): — Counsel  for  the  accused 
contended  that,  in  order  to  constitute  an  offence  under  that  part 
of  sec.  443  of  the  Criminal  Code  upon  which  the  conviction  is 
based,  there  must  be  upon  the  part  of  the  accused  an  intent  to 
deceive,  and  that,  if  she  honestly  believed,  as  the  learned  trial 
Judge  has  found,  that  she  really  possessed  the  power  that  she 
professed  to  exercise,  she  could  not  be  found  guilty. 

This  section  of  the  Code  deals  with  three  classes  of  offences, 
all  somewhat  related,  but  nevertheless  treated  as  distinct  by  the 
wording  of  the  section,  which  is  as  follows: — 

“443.  Every  one  is  guilty  of  an  indictable  offence  and  hable  to 
one  year’s  imprisonment  who  pretends  to  exercise  or  use  any 
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kind  of  witchcraft,  sorcery,  enchantment  or  conjuration,  or  under- 
takes to  tell  fortunes,  or  pretends  from  his  skill  or  knowledge  in 
any  occult  or  crafty  science,  to  discover  where  or  in  what  mahner 
any  goods  or  chattels  supposed  to  have  been  stolen  or  lost  may  be 
found.’’ 

It  is  under  the  last  of  the  three  classes  of  offences  that  tne 
present  charge  falls.  I have  been  unable  to  find  any  decided  case 
either  under  this  part  of  the  section  of  the  Code  or  under  the 
corresponding  part  of  sec.  4 of  the  Witchcraft  Act  of  1736,  9 Geo. 
II.  ch.  5,  from  which  our  legislation  is  taken.  There  are  some 
English  and  Canadian  cases  upon  the  subject  of  fortune-telling, 
but  the  Enghsh  cases  with  one  exception  deal  with  charges  of 
fortune-telling  under  sec.  4 of  the  Vagrancy  Act  of  1824,  5 Geo.  IV. 
ch.  83,  which  makes  an  intent  “to  deceive  and  impose  on  any  of 
His  Majesty’s  subjects”  an  ingredient  of  the  offence. 

The  history  of  sec.  443  of  the  Criminal  Code,  so  far  as  Canada 
is  concerned,  is  very  .simple.  Prior  to  1892,  when  the  criminal 
laws  of  Canada  were  codified,  there  was  no  Canadian  legislation 
on  the  subject,  but  it  was  held  in  Regina  v.  Milford,  20  O.R.  306, 
that  the  Witchcraft  Act,  9 Geo.  II.  ch.  5,  was  imported  into 
Canada  by  the  Act  of  Upper  Canada  40  Geo.  III.  ch.  1,  and  that  a 
charge  of  undertaking  to  tell  fortunes  could  be  laid  in  Canada 
under  the  English  Act.  Whether  it  was  in  consequence  of  this 
decision  or  not,  the  Criminal  Code  of  1892,  by  sec.  396,  re-enacted 
verbatim  the  effective  portions  of  sec.  4 of  the  English  Act.  Section 
396  is  now  sec.  443  of  the  present  Code.  No  attempt  is  made  in 
the  Code  to  define  any  of  the  unusual  terms  used  in  the  section, 
and  we  are  driven  to  an  examination  of  the  Witchcraft  Act  of 
1736  for  their  meaning. 

In  the  present  case  the  accused  did  profess,  by  certain  means 
or  from  certain  powers  which  she  claimed  to  possess,  to  discover 
where  and  in  what  manner  certain  goods  supposed  to  have  been 
stolen  might  be  found.  Was  her  profession  of  a power  enabling 
her  so  to  discover  the  stolen  goods  a “pretending,”  and  did  the 
means  which  she  claimed  to  use  or  the  power  which  she  claimed  to 
possess  constitute  an  alleged  “skill  or  knowledge  in  an  occult  or 
crafty  science?  ” 

The  evidence  upon  which  the  conviction  is  based  is,  shortly, 
that  Leonhardt,  having  lost  certain  oats  which  he  belie^^ed  to  have 
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been  stolen,  went  t-o  the  accused  for  the  express  purpose  of  en- 
deavouring, by  resorting  to  her  alleged  powers,  to  discover  the 
whereabouts  of  the  grain;  that  she  took  from  him  one  of  his  mitts, 
which  she  held  in  her  hand;  and  that  she  then  proceeded,  some- 
times with  eyes  closed,  and  sometimes  with  them  open,  to  describe 
to  Leonhardt  the  manner  in  which  the  oats  had  been  taken  from 
his  barn,  the  appearance  of  the  men  who  took  them,  and  of  the 
horse  and  vehicle  in  which  they  were  taken  away,  the  direction  in 
which  they  went,  and  the  distance  and  appearance  of  the  barn  to 
which  the  oats  were  taken.  For  this  Leonhardt  paid  her  50  cents, 
which  he  paid  not  because  she  asked  for  it  as  payment,  but  because 
she  said  upon  his  asking  her  that  people  generally  gave  her  50 
cents.  The  accused  gave  evidence  on  her  own  behalf  in  which  she 
stated  that  from  early  childhood  she  had  possessed  the  faculty  of 
seeing  the  spirits  of  persons  who  had  died,  some  of  whom  she 
recognised  as  people  she  had  known,  and  of  receiving  communi- 
cations from  them.  She  says  she  had  always  regarded  this  faculty 
as  a perfectly  natural  one,  and  when  young  had  thought  all 
persons  possessed  it.  She  does  not  consider  that  she  has  any  powers 
of  her  own,  but  that  the  intelligence,  as  she  puts  it,  comes  to  her 
quite  naturally,  that  there  is  nothing  about  it  which  is  occult  or 
superhuman,  and  that  there  is  no  kind  of  deceit  or  sorcery  or 
witchcraft  about  it.  She  professes  to  believe  in  Christianity,  and 
claims  that  there  is  nothing  inconsistent  with  such  belief  in  what 
she  does.  She  also  says  that  she  sees  spirits  ‘‘clairvoyantly”  or 
by  ‘^what  is  called  second  sight.’’  She  says  her  views  harmonise 
with  those  of  persons  hke  Sir  Oliver  Lodge,  Sir  Arthur  Conan 
Doyle,  the  late  W.  T.  Stead,  and  others.  She  admits  that  she 
uses  an  article  worn  or  carried  by  the  person  consulting  her  to 
assist  her,  and  says  that  as  she  takes  the  article  she  comes  ‘‘in 
touch  with  your  magnetism.”  In  support  of  her  evidence,  as 
tending  to  establish  an  honest  belief  in  her  own  powers,  evidence 
was  given  by  a lady  who,  with  no  faith  in  her  powers,  had  consulted 
her  as  to  a lost  ring,  and  who  had  found  it  as  a result  of  a communi- 
cation imparted  by  her  deceased  mother  to  the  accused. 

In  interpreting  what  is  “an  occult  or  crafty  science”  we  must, 
in  my  opinion,  try  to  find  out  in  what  sense  these  words  were  used 
in  1736  by  the  Act  of  Geo.  II.  Our  legislation  is  'only  a re- 
enactment of  the  law  as  it  has  beeh  in  force  in  England  before. 
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and  in  Canada  since,  1792.  The  Act  of  Geo.  II.  repealed  all  the 
Acts  dealing  with  witchcraft  from  the  time  of  Henry  VIII.  onwards, 
and  declared  that  thereafter  no  proceedings  for  witchcraft,  etc., 
should  be  commenced  or  carried  on  in  any  Court  in  Great  Britain, 
but  nevertheless,  “for  the  more  effectual  preventing  and  punishing 
any  pretences  to  such  arts  or  powers  as  are  before-mentioned, 
whereby  ignorant  persons  are  frequently  deluded  and  defrauded,’^ 
proceeded  to  create  the  three  classes  of  offences  which  were  re- 
enacted in  what  is  now  sec.  443  of  the  Criminal  Code.  It  is  clear 
that  many  of  the  terms  used  in  sec.  4 are  taken  from  the  Acts 
which  were  repealed.  For  example,  in  3 Coke’s  Institutes,  ch.  6, 
p.  43,  “felony  by  conjuration,  witchcraft,  sorcery,  or  enchantment” 
is  discussed.  The  words  “crafty  science”  are  used  in  some  of  the 
early  statutes.  So  that  in  seeking  for  the  real  meaning  of  these 
words  as  used  in  the  Code  we  must  not  confine  ourselves  to  their 
present-day  meaning,  but  must  look  for  the  meaning  intended  to 
be  used  by  the  legislation  from  Henry  VIII.  onw^ards.  For  the 
history  of  the  English  laws  and  legislation  on  the  subject  of  witch- 
craft, reference  may  be  had  to  Blackstone’s  Commentaries,  vol.  4, 
p.  60,  and  Stephen’s  History  of  the  Criminal  Laws  of  England, 
vol.  2,  p.  430. 

The  term  “science,”  in  its  modern  use,  is  generally  “restricted 
to  those  branches  of  study  that  relate  to  the  phenomena  of  the 
material  universe  and  their  laws,”  but  in  its  wider  sense  it  includes 
“the  state  or  fact  of  knowing,”  “knowledge  (more  or  less  extensive) 
as  a personal  attribute,”  “knowledge  acquired  by  study,”  “ac- 
quaintance with  or  mastery  of  any  department  of  learning,” 
“a  particular  branch  of  knowledge  or  study.”  It  was  in  the  wider 
sense  that  the  word  was  used  by  English  authors  from  the  earliest 
times  until  the  more  restricted  meaning  became  general  during 
the  19th  century.  In  this  wider  sense  it  was  sometimes  given  a 
particular  meaning,  now  obsolete,  such  as  “a  craft,  trade,  or 
occupation  requiring  trained  skill.”  For  example,  in  the  Act  22 
Hen.  VIII.  ch.  13  the  term  is  applied  to  the  trades  or  crafts  of 
“baking,  brewing,  surgery,  and  writing.”  During  the  period 
when  the  Witchcraft  Act  of  1736  was  passed,  the  word  was  often 
used  in  its  wider  meaning.  See  Murray’s  Dictionary,  sub  verb. 
“Science.” 
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“Occult,”  in  its  wide  sense,  means  “hidden,”  but  this  use  is 
now  rare  or  obsolete.  It  is  also  defined  by  Murray’s  Dictionary 
as  “of  the  nature  of  or  pertaining  to  those  ancient  and  medicfcval 
reputed  sciences  (or  their  modern  representatives)  held  to  involve 
the  knowledge  or  use  of  agencies  of  a secret  and  mysterious  nature 
(as  magic,  alchemy,  astrology,  theosophy,  and  the  like),”  and  it  is 
undoubtedly  this  sense  in  which  it  was  used  in  the  Act  of  1736 
and  the  earlier  Acts. 

The  word  “crafty”  would  be  puzzling  if  we  tried  to  apply  the 
meaning  now  generally  given  to  it,  viz.,  “cunning,  artful,  wily,” 
but  in  earlier  times  it  meant  “skilful,  dexterous,  clever,  ingenious,” 
and  the  phrase  “crafty  science”  is  used  by  Chaucer  with  some 
such  m^eaning  as  “skilful  knowledge.”  While  the  word  “craft,” 
in  its  earliest  significance,  was  applied  to  both  intellectual  and 
manual  skill  or  knowledge,  it  was  also  used  specifically  to  mean 
“occult  act  or  magic  (Murray,  Bvib  verb,  “craft”  and  “crafty”); 
and  the  context  ir  the  Act  of  1736  would  indicate  that  the  word 
is  used  there  substantially  as  a synonym  for  “occult.” 

Did  the  accused  in  the  present  case  profess  to^  exercise  any 
skill  or  knowledge  in  “an  occult  or  crafty  science?”  I am  of  the 
opinion  that  she  did.  The  word  “science,”  as  used  in  sec.  443  of 
the  Code,  must  be  given  the  wide  m^^eaning  in  which,  in  my  judg- 
ment, it  was  used  in  the  Act  of  1736,  namely,  “knowledge”  or 
“a  particular  kind  of  knowledge.”  The  power  to  communicate 
with  or  to  receive  communications  from.,  or  to  see,  departed 
spirits,  has  always  been  classed  as  “occult.”  The  well-known 
Canadian  ecclesiastic,  the  Very  Rev.  Dean  Harris,  styles  a recent 
work,  which  is  devoted  almost  wholly  to  the  question  of  intercourse 
with  the  spirits  of  the  departed,  “Essays  in  Occultism.,  Spiritism 
and  Demonology,”  and  in  one  of  the  prefatory  notes  says,  “Among 
the  occult  sciences  I include  the  cult  of  spiritism.” 

The  profession  of  a power  or  faculty  to  communicate  with  or  to 
receive  communication  from  the  dead  is,  therefore,  in  my  judgment, 
the  profession  of  a skill  or  knowledge  in  an  occult  science  within 
th,e  meaning  of  the  Code. 

It  is  urged  on  behalf  of  the  accused  that  to  warrant  a conviction 
there  must  be  on  the  part  of  the  accused  an  intent  to  deceive  the 
person  consulting  her,  and  that  if  the  statements  m ade  or  the 
information  given  by  her  were  not  proved  to  be  false,  or  if  the 
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accused  honestly  believed  in  her  alleged  power  of  communication 
with  spirits,  she  could  not  be  convicted. 

In  Rex  V.  Marcoit,  2 O.L.R.  105,itwasheldby  the  Court  of  Appeal 
that  deception  is  an  essential  element  of  the  offence  of  ^^under- 
taking to  tell  fortunes”  under  this  section,  and  that  to  render 
a person  liable  to  conviction  there  must  be  evidence  upon  which  it 
may  be  reasonably  found  that  the  person  charged  was,  in  so 
undertaking,  asserting  or  representing,  with  the  intention  that 
such  assertion  or  representation  should  be  believed,  that  he  had 
the  power  to  tell  fortunes,  with  the  intent  in  so  asserting  or  repre- 
senting of  deluding  and  defrauding  others.  But  I think  it  is  clear 
from  a careful  perusal  of  the  judgments  of  Armour,  C.J.O.,  and 
Osier,  J.A.,  that  the  deception  is  that  which  is  necessarily  inherent 
in  claiming  the  power  to  tell  fortunes,  and  is  not  to  be  regarded 
subjectively  as  regards  the  person  asserting  'the  power.  The 
deception  is  that  which  results  objectively  from  the  assertion  of 
the  claim,  and  it  is  immaterial  whether  the  person  claiming  to 
exercise  the  power  honestly  believes  that  she  possesses  the  power,  or 
is  a mere  charlatan  or  cheat,  if  the  assertion  of  the  claim  is  made 
with  the  intention  that  the  person  to  whom  it  is  made  shall  believe 
in  the  existence  of  the  power.  The  deception  in  such  a case 
distinguishes  what  is  done  from  the  undeitaking  to  tell  fortunes 
as  a joke,  or  a drawing-room  amusement,  in  which  there  is  no 
intention  to  deceive.  The  statement  in  the  head-note  to  Rex  v. 
Marcott  that  deception  is  an  essential  element  of  the  offence” 
is  in  reality  ambiguous.  It  is  not  intended  to  mean  that  the 
Court  held  that  an  intent  to  deceive  must  be  proved  independently 
of  the  proof  of  the  undertaking  to  tell  fo^’tunes,  but  that,  in  the 
words  of  Chief  Justice  Armour  (p.  110),  ‘‘the  words  ‘undertakes 
to  tell  fortunes’  . . . import  that  deception  is  practised 

by  doing  so.”  The  judgment  of  Osier,  J.A.,  is  to  the  same  effect. 
In  that  case  the  Court  of  Appeal  affirmed  the  conviction  on  the 
ground  that  it  was  not  necessary  for  the  Crown  to  prove  that  any 
actual  fraud  or  false  pretence  had  been  practised. 

I find  nothing  in  Rex  v.  Monsell,  35  O.L.R.  336,  at  variance 
with  my  understanding  of  the  dec'sion  in  Rex  v.  Marcott.  It  was 
held  there  that  there  must  be  an  intent,  on  the  part  of  the  person 
who  is  telling  the  fortune,  to  delude  and  defraud,  but  this,  as  I 
understand  it,  is  not  to  be  limited  to  cases  where  the  accused  is  a 
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cheat  with  no  belief  in  his  powers,  but  extends  to  every  case  where 
the  accused  intends  that  the  person  whose  fortune  is  told  shall 
believe  that  the  fortune-teller  is  really  possessed  of  the  power;  the 
intent  to  deceive  or  delude  or  defraud  depending  neither  upon  the 
honesty  or  dishonesty  of  the  fortune-teller  on  the  one  hand,  nor 
upon  the  fact  that  the  other  person  is  or  is  not  deceived  or  deluded 
or  defrauded  on  the  other,  but  upon  the  existence  of  an  intent  on 
the  part  of  the  fortune-teller  that  the  other  person  shall  believe 
that  the  fortune-teller  possesses  the  powder. 

The  only  Ensrlish  decision  under  the  Witchcraft  Act  is  Rex  v. 
Stephenson,  68  J.P.  524,  where  the  charge  was  that  of  undertaking 
to  tell  fortunes.  It  does  not  assist  us  here.  The  other  cases  which 
were  cited  on  the  argument,  namely,  Monck  v.  Hilton,  2 Ex.  D. 
268,  Penny  v.  Hanson,  18  Q.B.D.  478,  Regina  v.  Entwistle,  [1899] 
1 Q.B.  846,  and  Davis  v.  Curry,  [1918]  1 K.B.  109,  were  all  under 
sec.  4 of  the  Vagrancy  Act  of  1824.  The  first  three  of  these  cases, 
in  so  far  as  they  are  applicable  to  a charge  under  the  Witchcraft 
Act  of  1736,  are  referred  to  and  relied  on  by  our  Court  of  Appeal 
m the  Marcott  case.  Although  sec.  4 of  the  V agrancy  Act  contains 
the  words  ‘Ho  deceive  and  impose  upon  any  of  His  Majesty’s 
subjects,”  the  decision  in  Regina  v.  Entwistle  would  seem  to  make 
it  clear  that,  while  the  jury  or  the  magistrate  mmst  be  satisfied 
that  there  was  an  intent  to  deceive,  that  intent  was  included  in 
the  words  “pretending  or  professing.”  Channell,  J.,  says  (p.  851) : 
“I  think  those  words  mean  representing  with  the  intention  that 
the  representation  should  be  believed.”  In  the  recent  case  of 
Davis  V.  Curry,  [1918]  1 K.B.  109,  the  effect  of  the  language  of 
Darling  and  Channell,  JJ.,  in  the  Entwistle  case  seems  to  be  quali- 
fied by ’the  judgment  of  Sankey,  J.,  and  of  Darling,  J.,  himself. 
The  latter  says  at  p.  116:  “I  cannot  satisfy  myself  that  a man  can 
exhibit  an  intention  to  deceive  by  stating  a thing  in  which  he 
genuinely  believes;”  and  at  p.  117:  “All  that  the  Court  intended  to 
decide  in  Regina  v.  Entwistle  was  that,  there  being  evidence  of  an 
intent  to  deceive,  it  w^as  not  necessary  that  the  information  shou  d 
contain  the  words  ‘vfith  intent  to  deceive,’  as  such  an  intent  is 
implied  in  the  words  ‘pretending  and  professing.’  When  the  case 
comes  before  him  again  the  magistrate  may  consider  that  the 
defendant  cannot  have  believed  in  what  she  w^as  professing  to 
believe.  Be  that  as  it  may,  he  was  wrong  in  treating  an  intention 
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to  deceive  as  if  it  were  immaterial,  and  in  holding  that,  whether 
the  defendant  believed  she  had  power  to  foretell  events,  or  whether 
she  knew  she  had  no  such  power  but  intended  to  deceive,  an  offence 
was  in  either  case  committed.  If  certain  things  are  done  with  an 
intent  to  deceive  then  an  offence  is  committed,  but  if  they  are 
done  with  an  honest  belief  in  the  possession  of  power  to  do  them, 
and  with  no  intention  of  deceiving  any  one,  then  the  magistrate 
ought  to  acquit.'’ 

With  all  due  respect  to  Mr.  Justice  Darling,  I find  it  difficult  to 
reconcile  the  decisions  in  Regina  v.  Entwistle  and  Davis  v.  Curry, 
except  by  limiting  the  latter  case  to  a decision  that  the  magistrate 
should  have  heard  the  evidence  as  to  her  belief  in  her  powers 
tendered  by  the  accused.  It  is  to  be  noted  that  Darling,  J.,  says 
that  if  the  things  “are  done  with  an  honest  belief  in  the  possession 
of  power  to  do  them,  and  with  no  intention  of  deceiving  any  one, 
then  the  magistrate  ought  to  acquit.”  It  may  be  that,  even  with  a 
finding  that  the  accused  had  an  honest  belief  in  her  powers,  if 
she  had  asserted  them  with  the  intention  that  others  should  beheve 
in  her  possession  of  them.  Darling,  J.,  might  hold  that  there  was 
an  intention  to  deceive  which  would  warrant  a conviction  under 
sec.  4 of  the  Vagrancy  Act.  But,  if  that  were  so,  it  is  hard  to  under- 
stand why  he  should  have  referred  the  case  back  to  the  magistrate 
to  hear  the  evidence  as  to  the  belief  of  the  accused. 

If  the  decision  in  Davis  v.  Curry  is  to  be  deemed  at  variance 
with  those  of  our  Court  of  Appeal  in  Rex  v.  Marcott  and  Rex  v. 
Monsdl,  then  we  ought  to  follow  the  latter,  which,  while  applying 
the  reasoning  of  the  earlier  English  cases,  are  really  decisions 
upon  a different  Act.  I do  not  think  that  in  applying  the  principles 
of  the  Marcott  and  Monsell  cases  to  the  present  case,  any  real 
distinction  is  to  be  drawn  between  the  word  “undertakes,”  in 
the  one  class  of  cases  under  sec.  443  of  the  Code,  and  “pretends,” 
in  the  other  class.  The  word  “pretends”  is  not  limited  here  to  the 
making  of  a false  profession  in  the  sense  that  the  person  making 
the  profession  does  so  knowing  that  it  is  false.  Like  some  of  the 
other  words  in  the  section  already  mentioned,  the  meaning  of  the 
word  “pretend”  has  in  the  course  of  time  been  greatly  narrowed. 
In  earlier  times  it  meant,  among  other  things,  “ to  profess  to  have, 
to  make  profession  of”  some  quality  or  skill.  The  element  of 
intentional  falsity  now  involved  in  the  word  is  of  modern  growth. 
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See  Murray’s  Dictionary — suh  verb,  ‘‘pretend.”  It  was,  in  my 
opinion,  used  in  the  Witchcraft  Act  of  1736,  and  therefore  in  the 
Criminal  Code  of  1892,  in  the  sense  of  “professing”  or  “claiming” 
or  “undertaking,”  the  element  of  deceit  being  involved  in  the 
assertion  of  skill  or  knowledge  in  an  occult  or  crafty  science.  It 
is  to  be  observed  that  the  Vagrancy  Act  of  1824  uses  the  words 
“pretending  or  professing,”  and  it  is  probable  that  the  two  words 
are  intended  as  alternative  expressions  for  the  same  thing.  In 
the  Entwistle  case  the  two  words  are  used  together  as  if  the  meaning 
were  the  same. 

In  endeavouring  to  interpret  what  the  Legislature  meant  by 
the  term  “pretends,”  it  is  hardly  proper,  in  my  judgment,  to  tear 
the  word  from  its  context,  and,  after  giving  it  some  meaning,  to 
fit  it  into  place  again.  What  we  ought  to  do  is  to  determine  wh^,t 
the  British  Parliament  in  1736  and  our  Canadian  Parliament  in 
1892  really  meant  by  the  clause  “pretends  from  his  skill  or  know- 
ledge in  any  occult  or  crafty  science,  to  discover,”  etc.  In  my 
judgment  what  was  intended  was  this,  that  Parliament,  believing 
(whether  rightly  or  wrongly  is  not  material)  that  lost  or  stolen 
goods  could  not  in  fact  be  discovered  by  any  alleged  skill  or 
knowledge  in  any  occult  or  crafty  science,  intended  to  make  it 
unlawful  for  any  person,  v/hether  he  really  possessed  any  such 
skill  or  knowledge  (assuming  it  to  be  possible  to  possess  it),  or 
honestly  believed  he  possessed  it  (whether  possible  to  possess  it 
or  not),  or  dishonestly  professed  to  possess  it,  to  claim  to  be  able 
to  discover  where  any  lost  or  stolen  goods  might  be  found. 

As  was  pointed  out  by  Mr.  Justice  Osier  in  the  Marcott  case, 
sec.  443  is  grouped  with  other  sections  of  the  Code  under  the  title 
“Fraud.”  Fraud  is  a necessary  ingredient  of  any  of  the  offences 
mentioned  in  the  section.  To  constitute  fraud,  there  must  always 
be  some  person  to  be  defrauded  or  deceived.  In  the  case  of  any 
offence  under  this  section,  it  is  obvious  that  there  must  be  some 
other  person  to  whom  the  “pretending”  or  the  “undertaking” 
is  made.  It  must  be  kept  clearly  in  mind  that  the  offence  aimed 
at  by  this  portion  of  the  section  is  not  that  of  possessing  or  claiming 
to  possess  skill  or  knowledge  in  any  occult  science.  It  was  sug- 
gested on  the  argument  that,  if  the  accused  is  to  be  convicted 
notwithstanding  her  honest  belief  in  her  power  to  receive  com- 
munications from  the  dead,  then  prominent  and  honest  investi- 
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gators  like  Sir  Arthur  Conan  Doyle  and  Sir  Oliver  Lodge  might 
possibly  be  made  criminally  responsible  in  respect  of  some  of  their 
claims.  But  the  gist  of  the  offence  is  not  the  assertion  6i  the 
power,  but  the  claim  by  means  of  it  ‘‘to  discover  where  or  in  -what 
manner  any  goods  or  chattels  supposed  to  have  been  stolen  or  lost 
may  be  found.”  So  far  as  this  class  of  offence  is  concerned, 
Parhament  has  enacted  that  no  such  powers  (either  really  possessed 
or  honestly  beheved  to  be  possessed)  shall  be  used  for  any  such 
purpose.  There  is  no  law  to  prevent  the  accused  from  communing 
with  departed  spirits,  but  the  Criminal  Code  says  that  she  shall 
not  profess  with  their  aid  to  be  able  to  discover  lost  or  stolen 
property. 

For  these  reasons,  I am  of  the  opinion  that  the  learned  County 
Court  Judge  rightly  found  the  accused  guilty  of  the  offence  charged, 
and  that  both  questions  1 and  2 of  the  case  reserved  should  be 
answered  in  the  affirmative  and  the  appeal  dismissed. 

In  view  of  the  novelty  of  the  offence  and  the  evident  good  faith 
of  the  accused,  the  suggestion  of  the  learned  County  Court  Judge 
that  sentence  might  be  suspended,  upon  the  accused  entering  into 
the  usual  recognizances,  might  well  be  carried  out. 


App.  Div. 
1920 

Rex 

V. 

Pollock. 
Orde,  J. 


Conviction  affirmed. 
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Raymond  v.  Township  of  Bosanquet,  45  O.L.R.  28,  affirmed 
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Toronto,  City  of,  v.  Toronto  R.W.  Co.  (Snow  Case),  44 
O.L.R.  308,  affirmed  by  the  Judicial  Committee  of  the  Privy 
Council:  Toronto  R.W.  Co.  v.  City  of  Toronto,  [1920]  A.C. 
455,  17  O.W.N.  501. 

Toronto  R.W.  Co.  and  City  of  Toronto,  Re  (Penalty  Case), 
44  O.L.R.  381,  reversed  by  the  Judicial  Committee  of  the  Privy 
Council:  Toronto  R.W.  Co.  v.  City  of  Toronto,  [1920]  A.C. 
446,  17  O.W.N.  503. 
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OF  Ontario  and  City  of  Hamil- 
ton, 155. 

Duell  V.  Oxford  Knitting  Co. 
(1918),  42  O.L.R.  408,  not  fol- 
lowed. Hamilton  v.  Hamilton, 
359. 

Duffield  V.  Peers  (1916),  37 
O.L.R.  652,  distinguished.  Gray 
V.  Peterborough  Radial  R.W. 
Co.,  540. 

Dunkirk  Colliery  Co.  v.  Lever 
(1878),  9 Ch.  D.  20,  25,  followed. 
Mason  & Risen  Limited  v. 
Christner,  52. 

Dunlop  Pneumatic  Tyre  Co.  v. 
Self  ridge  and  Co.  Limited,  [1915] 
A.C.  847,  followed.  Best  v. 
Beatty,  266. 

East  V.  Clarke  (1915),  33 

O.L.R.  624,  distinguished.  Boone 
V.  Martin,  205. 

Eckersley  v.  Mersey  Dock  and 
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Harbour  Board,  [1894]  2 Q.B. 
667,  followed.  Law  v.  City  of 
Toronto,  251. 

Egbert  v.  National  Crown  Bank, 
[1918]  A.C.  903,  referred  to. 
Bryans  v.  Peterson,  298. 

Eliot,  Re  (1913),  4 O.W.N. 
1198,  specially  referred  to.  Re 
Goodhue  Trusts,  178. 

Erie  County  Natural  Gas  and 
Fuel  Co.  V.  Carroll,  [1911]  A.C. 
105,  specially  referred  to.  Ross 

V.  Scottish  Union  and 
National  Insurance  Co.,  308. 

Fane,  In  re.  Fane  v.  Fane,  [1913] 
1 Ch.  404,  specially  referred  to. 
Re  Goodhue  Trusts,  178. 

Faulkner  v.  Faulkner  (1893), 
23  O.R.  252,  followed.  Best  v. 
Beatty,  266. 

Faviell  v.  Eastern  Counties  R. 

W.  Co.  (1848),  2 Ex.  344,  dis- 
tinguished. Re  Beaver  Wood 
Fibre  Co.  Limited  and  Ameri- 
can Forest  Products  Corpora- 
tion, 66.  Followed.  Law  V.  City 
OF  Toronto,  251. 

Finch  V.  Gilray  (1889),  16  A.R. 
484,  followed.  Boone  v.  Mar- 
tin, 205. 

Flamank,  In  re.  Wood  v.  Cock 
(1889),  40  Ch.  D.  461,  followed, 
Hart  v.  Toronto  General 
Trusts  Corporation,  387. 

Fleet  V.  Managers  of  the  Metro- 
politan Asylums  District,  “The 
Times,’^  3rd  March,  1886, 
referred  to.  Lindala  v.  Can- 
adian Copper  Co.,  28. 

Fleming  v.  Town  of  Sandwich 
(1918),  44  O.L.R.  514,  followed. 
City  of  Sarnia  v.  McMurphy, 
496. 

Follick  V.  Wabash  R.R.  Co. 
(1919),  45  O.L.R.  528,  explained. 
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Walker  v.  Grand  Trunk  R.W. 
Co.,  439. 

Freehold  Loan  and  Savings  Co. 
V.  Bank  of  Commerce  (1879),  44 

U. C.R.  284,  considered.  W.  G. 
Craig  & Co.  Limited  v.  Gilles- 
pie, 529. 

Frost  V.  Knight  (1872),  L.R. 
7 Ex.  Ill,  followed.  Geddes 
Brothers  v.  AmericaV  Nation- 
al Red  Cross,  163. 

Gas  Light  and  Coke  Co.  v. 
Towse  (1887),  35  Ch.  D.  519, 
applied  and  followed.  Rotman 
v.  Pennett,  433. 

Gibson,  In  re  (1871),  L.R.  7 
Ch.  52,  54,  followed.  Morrow 
v.  Morrow,  222. 

Gillmore  v.  Shooter  (1879),  2 
Mod.  310,  considered.  Smith  v. 
Upper  Canada  College,  37. 

Goldsmid  v.  Tunbridge  Wells 
Improvement  C ommissioners 
(1866),  L.R.  1 Ch.  349,  353, 
referred  to.  Lindala  v.  Can- 
adian Copper  Co.,  28. 

Grand  Trunk  R.W.  Co.  v. 
McKay  (1903),  34  Can.  S.C.R. 
81,  specially  referred  to.  Walker 
v.  Grand  Trunk  R.W.  Co.,  439. 

Graves  v.  Clark  (1842),  6 

Blackford  (Ind.)  194,  specially 
referred  to.  Bonham  v.  Bon- 
ham, 536. 

Great  Northern  Insurance  Co. 

V.  Whitney  (1918),  57  Can. 
S.C.R.  543,  applied.  Bird  v. 
New  York  Life  Insurance  Co., 
510. 

Green  v.  At],  Motors  Limited, 
[1917]  1 K.B.  625,  followed. 
Commercial  Finance  Corpora- 
tion Limited  v.  Stratford,  392. 

Green  and  Balfour  Arbitration 
Re  (1890),  63  L.  T.  R.  325, 
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specially  referred  to.  Re  Beavek 
Wood  Fibre  Co.  Limited  and 
American  Forest  Products 
Corporation,  66.  Distinguished. 
Re  Beaver  Wood  Fibre  Co. 
Limited  and  American  Forest 
Products  Corporation,  590. 

Gummerson  v.  Banting  (1871), 
18  Gr.  516,  applied  and  followed. 
Montreuil  V.  Ontario  Asphalt 
Block  Co.,  227. 

Hancock  v:  Watson,  [1902] 

A.C.  14,  followed.  Ankcorn  v. 
Stewart,  478.  Specially  referred 
to.  Re  Goodhue  Trusts,  178. 
Harris  v.  Perry  & Co.,  [1903] 

2 K.B.  219,  followed.  Parlov 
V.  Lozina  and  Raolovich,  376. 

Harty  v.  Gooderham  (1871),  31 

U. C.R.  18,  referred  to.  Can- 
adian Dyers  Association 
Limited  v.  Burton,  259. 

Harvey  v.  Facey,  [1893]  A.C. 
552,  referred  to.  Canadian 
Dyers  Association  Limited  v. 
Burton,  259. 

Henderson  v.  Astwood,  [1894] 
A.C.  150,  applied  and  followed. 
Montreuil  v.  Ontario  Asphalt 
Block  Co.,  228. 

Henry  Coxon,”  The  (1878), 

3 P.D.  156,  158,  followed.  Hart 
v.  Toronto  General  Trusts 
Corporation,  387. 

Hilly.  Broadhent  (1898) , 25  A.R. 
159,  followed.  Re  Rogers,  82. 

Hillock  V.  Sutton  (1883),  2 
O.R.  548,  referred  to.  Harris 
v.  Harris,  321. 

Hine  Brothers  v.  Steamship 
Insurance  Syndicate  Limited 
(1895),  72  L.T.R.  79,  followed. 
Delory  v.  Guyett,  137. 
Hitching s and  Coulthurst  Co. 

V.  Northern  Leather  Co.  of 
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America  and  Doushkess,  [1914] 
3 K.B.  907,  specially  referred  to. 
Bonham  v.  Bonham,  536. 

Ingram,  Re  (1918),  42  O.L.R. 
95,  referred  to.  Re  Rogers,  82. 

Johnston  v.  Rogers  (1899),  30 
O.R.  150,  referred  to.  Canadian 
Dyers  Association  Limited  v. 
Burton,  259.  • 

Johnstone  v.  Milling  (1886) 
16  Q.B.D.  460,  followed.  Geddes 
Brothers  v.  American  Nation- 
al Red  Cross,  163. 

Karavias  v.  Callinicos,  [1917] 
W.N.  323,  followed.  Parlov  v. 
Lozina  and  Raolovich,  376. 

Kendall,  Ex  p.  (1811),  17  Ves. 
514,  referred  to.  Ernst  Bros. 
Co.  V.  Canada  Permanent 
Mortgage  Corporation,  362. 

Kerrigan  v.  Harrison  (1919), 
46  O.L.R.  227,  reversed.  Ker- 
rigan V.  Harrison,  548. 

Lake  Ontario  and  Bay  of  Quinte 
Steamboat  Co.  v.  Fidford  (1909), 
12  Can.  Ex.  C.R.  483,  followed. 
Croswell  V.  Dab  ALL,  354. 

Lake  Simcoe  Ice  and  Cold 
Storage  Co.  y.  McDonald  (1901), 
31  Can.  S.C.R.  130,  applied. 
Castaldi  V.  Denison,  237. 

Lazar d Bros.  & Co.  v.  Union 
Bank  of  Canada  (1920),  47  O.L.R. 
76,  varied.  Lazard  Bros.&  Co. 
V.  Union  Bank  of  Canada,  608. 

Lee,  In  re,  Treasury  Solicitor  v. 
Parrott,  [1918]  2 Ch.  320,  fol- 
lowed. Kendrick  v.  Dominion 
Bank  and  Bownas,  372. 

Lellis  V.  Lambert  (1897),  24 
A.R.  563,  referred  to.  Ballard 
V.  Money,  132. 

Lick  V . R ivers  (1901),  1 O.L.K. 
57,  followed.  Hamilton  v. 
Hamilton,  359. 
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Liverpool  Corporation  v.  H. 
Coghill  & Son  Limited,  [1918]  1 
Ch.  307,  referred  to.  Lindala  v. 
Canadian  Copper  Co.,  28. 

Lygo  V.  Newbold  (1854),  9 Ex. 
302,  followed.  Parlov  v.  Lozina 
AND  Raolovich,  376. 

McCarty,  Re  (1919),  46  O.L.R. 
405,  reversed.  Re  McCarty, 
285. 

McConkey  Arbitration,  Re 
(1918),  42  O.L.R.  380,  approved. 
Re  McConkey  Arbitration, 
411. 

McGregor  v.  Curry  (1914),  31 
O.L.R.  261,  followed.  Mushol 
V.  Benjamin,  426. 

Mackay  v.  City  of  Toronto 
(1918),  43  O.L.R.  17,  followed. 
City  of  Sarnia  v.  McMurphy, 
496. 

McLellan  v.  McLellan  (1911), 
23  O.L.R.  654,  25  O.L.R.  214, 
explained  and  distinguished. 
Kendrick  v.  Dominion  Bank 
AND  Bownas,  372. 

MMyn,  In  re  (1886),  33  Ch. 
D.  575,  distinguished.  Boone 
V.  Martin,  205. 

McNish  V.  Munro  (1875),  25 
U.C.C.P.  290,  followed.  Re 
Rogers,  82.  , 

McQuarrie  v.  Brand  (1896), 
28  O.R.  69,  distinguished.  Bon- 
ham V.  Bonham,  536. 

Mattel  V.  Gillies  (1908),  16 
O.L.R.  558,  applied  and  followed. 
Gray  v.  Peterborough  Radial 
R.W.  Co.,  540. 

“Mediana,”  The,  [1900]  A.C. 
113,  followed.  Croswell  v. 
Dab  ALL,  354. 

Melbourne  v.  City  of  Toronto 
(1890),  13  P.R.  346,  referred  to. 
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Re  Shields,  Shields  v.  London 
AND  Western  Trust  Co.,  174. 

Metropolitan  Electric  Supply 
Co.  V.  London  County  Council, 
[1919]  1 Ch.  357,  followed. 

Dominion  Sugar  Co.  v. 
Northern  Pipe  Line  Co.,  120. 

Michael  v.  Hart  & Co.,  [1902] 
1 K.B.  482,  followed.  Geddes 
Brothers  v.  American  Nation- 
al Red  Cross,  163. 

Millar  {Andrew)  & Co.  Limited 
V.  Taylor  & Co.  Limited,  [1916] 
1 K.B.  402,  followed.  Schmidt 
V.  Wilson  & Canham  Limited, 
194. 

Mills  V.  Armstrong,  The  Ber- 
nina (1888),  13  App.  Cas.  1, 
distinguished.  Dixon  v.  Grand 
Trunk  R.W.  Co.,  115. 

Montreuil  v.  Ontario  Asphalt 
Block  Co.  (1919),  46  O.L.R.  136, 
reversed.  Montreuil  v.  Ont- 
ario Asphalt  Block  Co.,  227. 

Moot  V.  Gibson  (1891),  21  O.R. 
248,  dissented  from.  Best  v. 
Beatty,  266. 

Nicholson  v.  Hooper  (1838), 
4 Myl.  & Cr.  179,  applied- 
Lazard  Bros.  & Co.  v.  Union 
Bank  of  Canada,  76. 

Noble  V.  Township  of  Esquesing 
(1920),  47  O.L.R.  255,  varied. 
Noble  v.  Township  of  Esque- 
sing, 520. 

Ontario  Ladies  College  v. 
Kendry  (1905),  10  O.L.R.  324, 
distinguished.  Bonham  v.  Bon- 
ham, 536. 

Ooregum  Gold  Mining  Co.  of 
India  v.  Roper,  [1892],  A.C.  125, 
followed.  Re  Dominion  Per- 
manent Loan  Co.,  87. 
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Orr  V.  Orr  (1874),  21  Gr.  397, 
followed.  Harris  v.  Harris, 
321. 

Fallen  v.  The  “Iroquois”  {No. 
2)  (1913),  11  D.L.R.  41,  followed. 
Croswell  V.  Dab  ALL,  354. 

Payzu  Limited  v.  Saunders, 
[1919]  2 K.B.  581,  followed. 
Mason  & Risen  Limited  v. 
Christner,  52. 

Pearson  {S.)  & Son  Limited  v. 
Dublin  Corporation,  [1907]  A.C. 
351,  referred  to.  Ross  v.  Scot- 
tish Union  and  National  In- 
surance Co.,  308. 

Felly  V.  Chilliwack  (1916),  30 
D.L.R.  651,  distinguished.  City 
OF  Sarnia  v.  McMurphy,  496. 
Perrin  v.  Perrin  (1872),  19  Gr. 

259,  followed.  Giffin  v.  Simon- 
TON,  49. 

Peterborough  Cold  Storage  Co., 
Re  (1907),  14  O.L.R.  475,  over- 
ruled. Re  Port  Arthur  Wag- 
gon Co.  Limited,  565. 

Pharmaceutical  Society  v.  Lon- 
don and  Provincial  Supply 
Association  (1880),  5 App.  Cas. 
857,  distinguished.  Re  Hydro- 
Electric  Power  Commission 
OF  Ontario  and  City  of  Hamil- 
ton, 155. 

Phillips  V.  Low,  [1892]  1 Ch. 
47,  followed.  Re  Rogers,  82. 

Port  Arthur  Waggon  Co.,  Re, 
Smyth’s  Case  (1918),  57  Can. 
S.e.R.  388,  followed.  Re  Port 
Arthur  Waggon  Co.,  565. 

Port  Arthur  Waggon  Co. 
Limited,  Re,  Tudhope’s  Case, 
Shelden’s  Case  (1919),  45  O.L.R. 

260,  affirmed.  Re  Port  Arthur 
Waggon  Co.  Limited,  565. 

Poulett  V.  Hill,  [1893]  1 Ch. 
277,  distinguished.  Ross  v. 
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Scottish  Union  and  National 
Insurance  Co.,  308.  ^ 

Produce  Brokers  Co.  v.  Olympia 
Oil  and  Cake  Co.,  [1916]  1 A.C. 
314,  distinguished.  Law  v.  City 
OF  Toronto,  251. 

Raleigh,  Corporation  of,  v. 
Williams,  [1893]  A.C.  540, 
applied  and  followed.  Spratt 
V.  Township  of  Gloucester, 
593. 

Rex  V.  Ayer  (1908),  17  O.L.R. 
509,  considered.  Rex  v.  Kap- 
lan, 110. 

Rex  V.  Le  Clair  (1917),  39 
O.L.R.  436,  followed.  Rex  v. 
Hagen,  384. 

Rex  V.  Marcott  (1901),  2 O.L.R. 
105,  applied.  Rex  v.  Pollock, 
616. 

Rex  V.  Marshland  Smeeth  and 
Fen  District  Commissioners 
(1919),  121  L.T.R.  599,  dis- 
tinguished. Spratt  v.  Tomts^- 
SHip  OF  Gloucester,  594. 

Rex  v.  Monsell  (1916),  35 
O.L.R.  336,  applied.  , Rex  v. 
Pollock,  616. 

Rex  V.  Ollikkila  (1919),  46 
O.L.R.  382,  affirmed.  Rex  v. 
Ollikkila,  263. 

Rex  V.  Zura  (1919),  46  O.L.R. 
382,  affirmed.  Rex  v.  Zura,  263. 

Ripley  v.  McClure  (1849),  4 
Ex.  345,  distinguished.  Geddes 
Brothers  v.  American  Nation- 
al Red  Cross,  163. 

Ross  V.  Scottish  (^nion  and 
National  Insurance  Co.  (1917-18), 
41  O.L.R.  108,  58  Can.  S.C.IL 
169,  referred  to.  Ross  v.  Scot- 
tish Union  and  National  In- 
surance Co.,  308. 

Ross  V.  Scottish  Lnion  and 
AUdional  Insurance  Co.  (1919), 
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46  O.L.R.  291,  reversed.  Ross 
V.  Scottish  Union  and  Nation- 
al Insurance  Co.^  308. 

Rowe  V.  School  Board  for  Lon- 
don (1887),  36  Ch.  D.  619,  applied 
and  followed-  Rotman  v.  Pen- 
nett,  433. 

Russell,  In  re  (1885),  29  Ch. 
D.  254,  followed.  Boone  v. 
Martin,  205. 

Rutherford,  Re  (1918),  42 

O.  L.  R.  405,  referred  to.  Re 
Rogers,  82. 

Sadd  V.  Griffin,  [1908]  2 K.B. 
510,  distinguished.  Re  Soli- 
citor, 522. 

Savage  v.  Foster  (1723),  9 
Mod.  35,  applied.  Lazard  Bros. 
& Co.  V.  Union  Bank  of 
Canada,  76. 

Seaman  v.  Canadian  Stewart 
Co.  (1911),  2 O.W.N.  576,  579, 
approved  and  followed.  Best  v. 
Beatty,  266. 

Shaver,  Re  (1871),  3 Ch.  Chrs. 
379,  applied.  Lazard  Bros.  & 
Co.  V.  Union  Bank  of  Canada, 
76. 

Shepard  v.  Jones  (1882),  21 
Ch.  D.  469,  applied  and  followed. 
Montreuil  V.  Ontario  Asphalt 
Block  Co.,  228. 

Shilson  V.”  Northern  Ontario 
Light  and  Power  Co.  Limited 
(1919),  45  O.L.R.  449,  454, 
referred  to.  Castaldi  v.  Den- 
ison, 237. 

Shipman  v.  Phinn  (1914),  32 
O.L.R.  329,  followed.  Croswell 
V.  Daball,  354. 

Smith  V.  Brenner  (1908),  2 
O.W.R.  1197,  applied  and  fol- 
lowed. Gray  v.  Peterborough 
Radial  R.W.  Co.,  540. 

Smith  V..  Smith  (1898-9),  29 
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O.R.  309,  26  A.R.  397,  followed. 
Harris  v.  Harris,  321. 

Spencer  v.  Canadian  Pacific 
R.W.  Co.  (1913),  29  O.L.R.  122, 
distinguished,  Sherlock  v. 
Grand  Trunk  R.W.  Co., -473. 

Stack  V.  T.  Eaton  Co.  (1902), 
4 O.L.R.  335,  applied  and  fol- 
lowed. Re  McConkey  Arbi- 
tration, 411. 

Stoomvaart  M aatschappy  N eder- 
land  V.  Peninsular  and  Oriental 
Steam  Navigation  Co.  (1882),  7 
App.  Cas.  795,  803,  followed. 
Croswell  v.  Daball,  354. 

Thompson  v.  Coulter  (1903), 
34  Can.  S.C.R.  261,  264,  con- 
sidered. Mushol  V.  Benjamin, 
426. 

Universal  Skirt  Manufacturing 
Co.  V.  Gormley  (1908),  17  O.L.R. 
114,  considered.  W.  G.  Craig 
& Co.  Limited  v.  Gillespie, 
529. 

Verral  v.  Dominion  Automobile 
Co.  (1911),  24  O.  L.  R.  551, 
applied  and  followed.  Gray  v. 
Peterborough  Radial  R.W. 
Co.,  540. 

Voyer  v.  Lepage  (1914),  19 
D.  L.  R.  52,  7 W.  W.  R.  933, 
approved  and  followed.  Mushol 
V.  Benjamin,  426. 

Weall,  In  re  (1889),  42  Ch.  D. 
674,  followed.  Routley  v.  Gor- 
man AND  Coran,  420. 

Welton  V.  Saffery,  [1897]  A.C. 
299,  followed.  Re  Dominion 
Permanent  Loan  Co.,  87. 
Wentworth  v.  Tuhh  (1842),  12 

L. J.N.S.  Ch.  61,  62,  followed. 

Morrow  v.  Morrow,  222. 

West  V.  Blakeway  (1841),  2 

M.  & G.  729,  applied  and  fol- 
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lowed.  Re  McConkey  Arbi- 
tration, 411. 

Williams  v.  Williams  (1884), 
unreported,  followed.  Mason 
& Risen  Limited  v.  Christner, 
52. 

Woodward  v.  McDonald  (1887), 
13  O.R.  671,  considered  and  dis- 
tinguished. Re  Beaver  Wood 
Fibre  Co.  Limited  and  Ameri- 
can Forest  Products  Corpora- 
tion, 66. 

Woolley  V.  Scovell  (1828),  3 
Man.  & Ry.  105,  approved  and 
followed.  Squires  v.  Toronto 
R.W.  Co.,  613. 

Young  v.  Denike  (1901),  2 

0.  L.  R.  723,  distinguished. 
Montreuil  V.  On'Tario  Asphalt 
Block  Co.,  227. 


CENSORSHIP. 

See  Criminal  Law,  1. 


CHARGE  ON  LAND. 

See  Mortgage — Trusts  and 
Trustees. 


CHATTEL  MORTGAGE. 

See  Assignments  and  Pref- 
erences — Principal  and 
Surety,  1. 


CHEQUE. 

See  Gift  — Principal  and 
Agent,  3. 


CHOSE  IN  ACTION. 

See  Contract,  4. 


CLOSING  OF  STREET. 

See  Highway,  2. 


COLLATERAL  SECURITY. 

See  Principal  and  Surety. 


COLLISION. 

See  Negligence — Ship. 


COMPANY. 

1.  Agreement  Affecting  Inter- 
ests of  Company  and  Shareholders 
■ — Adoption  at  Annual  General 
Meeting — Notice  of  Meeting  Given 
to  Shareholders — Specification  of 
Business  to  he  Transacted  ■ — 
Failure  to  Include  Consideration 
of  Agreement — Representation  of 
Shareholders — Proxies — : Directors 
— Provision  in  Agreement  for 
Payment  of  Lump-sum  to  Presi- 
dent — By-laws  of  Company  — 
Meeting  not  Properly  Convened — 
Invalidity  of  Agreement — Injunc- 
tion against  Carrying  out — Bona 
Fides — Honest  Belief  that  Agree- 
ment for  Benefit  of  Shareholders — 
Costs. 

McDougall  V.  Black  Lake 
Asbestos  and  Chrome  Co. 
Limited,  328. 

2 . W inding-up — C ontrihutories 
— Holders  of  Shares  Partly  Paid- 
up  — Loan  Corporations  Act, 
R.S.O.  1897,  ch.  205,  sec.  15  (3)— 
Acceptance  by  Shareholders  of 
another  Company  of  Shares  of 
Company  in  ‘ Liquidation — Issue 
of  Certificate  for  Whole  Share 
where  Person  Entitled  to  Fraction 
of  Share — Liability  for  Afnount 
Unpaid — Creditors . 

Re  Dominion  Permanent 
Loan  Co.,  87. 

3.  Winding-u p — C ontrihutories 
— Transfer  of  Shares  not  Paid  for 
— Liability  to  Calls — Dominion 
Companies  Act,  R.S.C.  1906,  ch. 
79,  sec.  66  — Surrender  — Com- 
promise— Novation  — Resolution 
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QOM9Pi^Y-~{Continued.) 
of  Directors — Liability  for  Price 
of  Shares— Debt  Recoverable  by 
Action  only.  - ' - 

Re  Port  Arthur  Waggon 
Co.  Limited,  Tudhope^s  Case, 
Shelden’s  Case,  565. 

4.  Winding-up  ■ — Winding-up 
Act,  R.S.C.  1906,  ch.  lU— Offer 
to  Purchase  Assets — Considera- 
tion — Payment  of  Creditors’ 
Claims  and  Allotment  of  Shares 
in  New  Company  to  Shareholders 
of  Insolvent  Company— Power  of 
Court  to  Sanction  Acceptance  of 
Offer — Sec.  34  (c)  and  (h)  of  Act 
— Approval  of  Large  Majority  of 
Shareholders — Rights  of  Minority 
— Approval  of  Court — Powers  of 
Company  ■ — Ontario  Companies 
Act,  R.S.O.  1914,  ch.  178,  sec.  23 
(m) — Effect  of  Winding-up  Order 
■ — RigJjits  of  Creditors — Status  and 
Jurisdiction  of  Assistant  Master 
in  Ordinary  pro  tern,  upon  Refer- 
ence— Leave  to  Appeal  from  Order 
of  Judge  in  Court — Winding-up 
Act,  sec.  101. 

Re  Bailey  Cobalt  Mines 
Limited,  13. 

See  Contract,  4. 


COMPENSATION. 

See  Highway,  2- — Improve- 
ments — Municipal  Corpora- 
tions, 3. 


COMPROMISE. 

See  Company,  3. 


CONDITION. 

See  Sale  OF  Goods,  2. 


[vOL. 

CONDITIONAL  SALE. 

See  Bailment. 


CONFISCATION. 

See  Ontario  Temperance 
Act,  4. 


CONFLICTING  DECISIONS. 

See  Discovery. 


CONSENT. 

See  Highway,  2 — Principal 
AND  Surety,  1 — Sale  of  Goods, 

1. 


CONSIDERATION. 

See  Company,  4 — Contract, 
3 — Promissory  Notes,  1 — 
Trusts  and  Trustees. 


CONSORTIUM. 

See  Husband  and  Wife. 

CONSTRUCTIVE  TRUSTEE. 

See  Will,  2. 


CONTRACT. 

1.  Doing  o)  Concrete  Work  upon 
Bridge — Interference  by  Building - 
owner— Breach  of  Implied  Obliga- 
tion — Damages' — Asphalt  Work 
Shewn  on  Plans — Clause  of  Con- 
tract Incorporating  Plans  and 
Specifications- — Determination  by 
Engineer  of  Owner  that  Asphalt 
W-ork  Included  in  Contract — 
Misconstruction  of  Contract  — 
Powers  oj  Arbitration  Given  to 
Engineer  by  Contract— Conflict 
between  Interest  and  Duty — Dis- 
qualification— Bias  — Absence  of 
Fraud. 

Law  V.  City  of  Toronto,  251. 

2.  Formation — Sale  and  Pur- 
chase of  Land — Correspondence— 
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CONTRACT — (Contuiued.) 
Quotation  or  Offer  — Purchaser 
Treating  Letter  as  Offer  and 
Accepting  it — Conduct  of  Vendor 
— Description  of  Subject-matter  of 
Contract. 

Canadian  Dyers  Associa- 
tion Limited  v.  Burton,  259. 

3.  Oral  Promise  of  Father  to 
Convey  Land  to  Son — Considera- 
tion— Services  of  Son — Evidence — 
Corroboration — Possession  Given 
to  Son  — Part  , Performance  — 
Statute  of  Frauds  — Subsequent 
Acceptance  of  Lease  by  Son — 
Estoppel — Claim  for  Specific  Per- 
formance ■ — Improvements  ■ — 
W ages. 

Harris  v.  Harris,  321. 

4.  Purchase  of  Assets  of  Com- 
pany— Assumption  of  Liabilities 
Amounting  to  Named  Sum  ‘^or 
thereabouts” — Agreement  by  Pur- 
chaser to  Pay  to  Vendor  “or 
Persons  Entitled  thereto”  Sum  of 
Money  Entrusted  to  Vendor — 
Trustee  ■ — Actions  by  Persons 
Entitled”  against  Purchaser  for 
Portions  of  Sum — Right  of  Pur- 
chaser to  Set  off  Sum  Paid  in 
Excess  of  Named  Liabilities — 
‘‘Mutual  Debts”  — Parties  to 
A ctions — N ecessity  for  A ddition 
of  Vendor-trustee  as  Party  — 
Appeal  — ■ Costs — Assignments  of 
Chose  in  Action  — Rule  85  — 
Assignments  of  Parts  of  Debt. 

Best  v.  Beatty,  Calvert  v. 
Beatty,  265. 

5.  Supply  of  Natural  Gas — 
Orders  of  Ontario  Railway  and 
Municipal  Board  — Control  of 
Supply  and  Distribution — Natural 


CONTRACT — {Continued.) 
Gas  Act,  1918,  8 Geo.  V.  ch.  12— 
'Ontario  Railway  and  Municipal 
Bojard  Act,  R.S.O.  1914,  ch.  186, 
secs.  3,  21,  22,  23,  25,  26,  29,  37— 
Amending  Act,  5 Geo.  V.  ch.  31 — 
Public  Inquiry — Notice  to  Con- 
sumers - — Notice  Antecedent  to 
Orders — Opportunity  to  Apply  for 
Review  or  to  Appeal — Effect  of  Act 
of  1918  upon  Contract — Impos- 
sibility of  Enforcement — “Abroga- 
tion” or  “Suspension”- — Sale  and 
Disposal  under  Orders  of  Board — 
Permits — Rate  of  Payment — Con- 
struction of  Orders  of  Board- 
Public  Utilities  Act — Threat  to 
Stop  Supply  of  Gas  in  Default  of 
Payment- — Illegal  Act  — Injunc- 
tion— Interim  Order — Costs. 

Dominion  Sugar  Co.  v. 
Northern  Pipe  Line  Co.,  119. 

See  Arbitration  and  Award 
• — Bailment  • — Company,  1 — 
Damages,  1,  2 — Lunatic  — 
Municipal  Corporations,  2 — 
Principal  and  Agent,  1 — 
Promissory  Notes — Sale  of 
Goods. 


CONTRIBUTORIES. 

See  Company,  2,  3. 


CONTRIBUTORY 

NEGLIGENCE. 

See  Negligence,  1 — Ship — 
Street  Railway,  1,  2. 


CONVICTION. 

See  Criminal  Law — Ontario 
Temperance  Act — Revenue. 

CORPORATION. 

See  Company  — Municipal 
Corporations. 
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CORRESPONDENCE. 


See  Contract,  2. 

CORROBORATION. 

See  Contract,  3 — Evidence 

— liUNATIC. 

COSTS. 

1.  Proceeding  to  Set  aside  Elec- 
tion to  Municipal  Office — Muni- 
cipal Act,  secs.  160-186 — Costs  of 
Motion  before  Master  in  Chambers 
and  of  Appeal  to  Judge  in  Cham- 
bers — Application  of  Ordinary 
Tariff  of  Supreme  'Court  — 
Originating  Motion — Tariff  A., 
Item  17 — Counsel  Fee — Quantum 
— Discretion  of  Taxing  Officer — 
Review' — Costs  of  Appeal — Case 
not  Covered  by  Tariff — Analogy  to 
Original  Motion  — Rule  2 • — 
Examination  of  Witnesses  upon 
M otion — ‘ ‘ Preliminary  Proceed- 
ings”— Item  12  of  Tariff  A.— 
Application  of,  by  Analogy — One 
Allowance  for  all  Examinations — 
Repeal  of  Former  Rules  Governing 
Proceedings  in  Relation  to  Con- 
troverted Municipal  Elections. 

Rex  ex  rel.  Dart  v.  Curry, 
45. 

2.  Scale  of  Costs  — Action 
Brought  in  Supreme  Court  of 
Ontario  ■ — Trespass  to  ' Land  — 
Easement — Declaration  as  to  User 
of  Way — Judgment  for  Plaintiff 
with  Nominal  Damages  and  Costs 
• — Determination  by  Taxing  Officer 
as  to  Scale  of  Costs — Rule  649 — 
Appeal — Pleading — Issue  Raised 
as  to  Title — Proof  of  Value  of 
Land  Affected  by  Easement — 
Onus  — Jurisdiction  of  County 
Court — County  Courts  Act,  sec. 
22  (1)  (c). 

Parry  v.  Parry,  217. 


[vOL. 

. COSTS — {Continued.) 

3.  Taxation  of  Costs — Defend- 
ants Severing  — Rule  669  — 
Practice  — ’Parties  Representing 
same  Estate  and  Interest — Receiver 
of  Share  of  Person  Having  Interest 
in  Estate — Administration  Pro- 
ceeding. 

Re  Shields,  Shields  v.  Lon- 
don AND  Western  Trust  Co., 
174. 

See  Bailment — Banks  and 
Banking  — Company,  1 — Con- 
tract, 4,  5 — Damages,  1 — 
Husband  and  Wife  — Mort- 
gage, 1,  2 — Ontario  Temper- 
ance Act,  1 — Practice,  1 — 
Promissory  Notes,  2 — Rail- 
way, 2 — Ship— Solicitor. 


COUNTERCLAIM. 

Sec  Bailment. 


COUNTY  COURT  JUDGE. 

See  Highway,  2. 


COUNTY  COURTS. 

See  Costs,  2 — Husband  and 
Wife — Practice,  2. 


COURTS. 

See  Practice,  2 — Will,  3. 


COVENANT. 

Conveyance  of  Land — Grant  of 
Right  of  Way  over  Road — Coven- 
ant to  Maintain  and  Keep  Road 
in  Repair  ■ — Encroachment  of 
Waters  of  Lake  — Erosion  — 
Destruction  of  Road — Soil  Newly 
Covered  by  Water  Vested  in  Crown 
- — Performance  of  Covenant  Rend- 
ered Illegal  — Performance 
Excused — Void  Contract. 

Kerrigan  v.  Harrison,  548. 
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COYEl^ Am- {Continued.) 
See  Highway,  1 — Landlord 
AND  Tenant,  1. 


CREDITORS. 

See  Banks  and  Banking — 
Company,  2,  3,  4 — Landlord 
AND  Tenant,  1 — Mortgage,  2 — 
Principal  and  Surety,  1,  2. 


CRIMINAL  LAW. 

1.  Having  Prohibited  Publica- 
tions in  Possession  — Police 
Magistrate^  s Convictions  — Mo- 
tions to  Quash — Publications  in 
Enemy  Language  — Dominion 
Orders  in  Council — War  Measures 
Act,  1914,  sec.  6 — Prohibited 
Literature’^ — “ Objectionable  Mat- 
ter” — Censorship'  — Appeal  — 
Amendment  of  Convictions. 

Rex  V.  ZuRA,  Rex  v.  Ollik- 
KILA,  263. 

2.  Murder  — Trial — -Order  of 
Addresses  of  Counsel — Criminal 
Code,  sec.  944 — Waiver  by  Coun- 
sel for  the  Crown  of  Right  to  Sum 
up — Right  of  Reply — Prejudice — 
Commenting  on  Failure  of  Accused 
to  Testify — Canada  Evidence  Act, 
R,S.C.  1906,  ch.  145,  sec.  4 (5)— 
Judge’s  Charge  — Distinction 
between  Murder  and  Manslaughter 
— Remarks  on  Evideiice — Conduct 
of  Case  by  Counsel  for  the  Crown. 

Rex  V.  CopPEN,  399. 

3.  Pretending  to  be  Able  to 
Discover  S olen  Goods — Criminal 
Code,  sec.  443  — Pretends”  — 
“Skill  or  Knowledge  in  any 
Occult  or  Crafty  Science’  — Intent 
to  Deceive  — ■ Honest  Belief  in 
Powers  — Communication  with 


CRIMINAL  LAW— {Continued.) 
Departed  Spirits  — Evidence  — 
Conviction. 

Rex  V.  Pollock,  616. 

See  Ontario  Temperance 
A CT — Rev  enu  e . 


CROPS. 

See  Nuisance. 


CROWN. 

See  Covenant. 


CROWN  ATTORNEY. 

See  Ontario  Temperance 
Act,  1. 

CUSTOMER. 

See  Banks  and  Banking — 
Gift. 


DAMAGES. 

1.  Breach  of  Agreement  for 
Lease  of  Premises — Infirmity  of 
Title  of  Lessor — Bona  Fides — 
Measure  of  Damages — Proper  and 
Necessary  Legal  Expenses — Costs. 

Rotman  V.  Pennett,  433. 

2.  Breach  of  Executory  Agree- 
ment for  Purchase  of  Piano  from 
Manufacturer  — • Measure  of 
Damages  — ■ Difference  between 
Cost  of  Manufacture  and  Sale- 
price — Loss  of  Profits — Duty  oj 
Vendor  to  Mitigate  Damages — 
Absence  of  Open  Market.  ' 

Mason  Risiti  Limited  v. 
Christner,  52. 

See  Arbitration  and  Award 

CoNTRA(”r,  1 .1  UDGMENT 

Municipal  Corpor.\tions,  3 — 
Negligen('e,  4 — Nuisan(h-:  — 
Sale  of  Goods,  1,  2 — Ship. 
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DEATH. 

See  Gift  — Principal  and 
Agent,  2 — Railway,  3 — Settle- 
ment— Trusts  and  Trustees — • 
Will. 


DEBENTURES. 

See  Assessment  and  Taxes,  2. 


DECEPTION. 

See  Criminal  Law,  3. 

DEED. 

See  Covenant — Settlement. 


DELEGATION. 

See  Municipal  Corpora- 
tions, 1. 


DIRECTORS. 

See  Company,  1,  3. 

DISBURSEMENTS. 

See  Solicitor. 


DISCOVERY. 

Examination  of  Plaintiff  Resid- 
ing Abroad — Place  for  Examina- 
tion— Rule  328 — Just  and  Con- 
venient’^ — ■ Conflicting  Decisions' 
— Judicature  Act,  sec.  32. 

Hamilton  v.  Hamilton,  359. 


DISCOVERY  OF  STOLEN 
GOODS. 

See  Criminal  Law,  3.  . 

DISCRETION. 

See  Costs,  1 — Highway,  2 — 
Revenue — Solicitor — -Will,  2. 


disqualification; 

See  Contract,  1. 


DISTRESS. 

See  Landlord  and  Tenant,  1. 


DISTRIBUTION  OF  ESTATES. 

See  Will. 


DIVIDENDS. 

See  Banks  and  Banking. 


DONATIO  MQRTIS  CAUSA. 

See  Gift. 


DRAINAGE. 

See  Assessment  and'  Taxes,  2 
— ^Municipal  Corporations,  3. 


EASEMENT. 

See  Costs,  2 — ^Will,  1. 


ELECTION. 

See  Bailment  — Landlord 
AND  Tenant,  2. 

EMBARGO. 

See  Sale  of  Goods^  1. 

ENCROACHMENT. 

See  Covenant 


ENEMY. 

See  Criminal  Law,  1. 


ENGINEER. 

See  Contract,  1. 


EROSION. 

See  Covenant. 


ESTOPPEL. 

See  Assessment  and  Taxes, 
2 — ^Banks  and  Banking — -Con- 
tract, 3 — -Sale  of  Goods,  2. 


EVIDENCE. 

Corroboration  Claim  against 
Estate  of  Deceased  Person  — 
Ontario  Evidence  Act,  sec.  12 — • 
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EVIDENCE — -{Continued.) 
Items  of  Account — Extent  to  which 
Corroboration  Required. 

Mushol  V.  Benjamin,  426. 

See  Arbitration  and  Award 
— Contract,  3 — ^Criminal  Law, 
2 — ■ Insurance  — ■ Lunatic  — 
Nuisance  — ■ Ontario  Temper- 
ance Act,  3,  4 — 'Promissory 
Notes,  1 — ■ Trusts  and 
Trustees. 


EXAMINATION  OF  PARTIES. 

See  Discovery. 


EXECUTORS  AND 
ADMINISTRATORS. 

See  Evidence  — ■ Promissory 
Notes,  1 — • Trusts  and 
Trustees — 'Will. 

EXECUTORY  AGREEMENT. 

See  Damages,  2. 


EXEMPTION. 

See  Assessment  and  Taxes, 
1,4. 


EXPERTS. 

See  Nuisance. 


FATAL  ACCIDENTS  ACT. 

See  Ice. 


FICTITIOUS  NAME. 

See  Ontario  Temperance 
Act,  1. 


FIXTURES. 

See  Landlord  and  Tenant,  2. 


FORECLOSURE. 

See  Mortgage,  L 

46—47  o.l.r. 


FOREIGN  BILLS. 

See  Promissory  Notes,  2. 


FOREIGN  LAW. 

See  Promissory  Notes,  2. 

FORUM. 

See  Practice,  2. 


FRACTION  OF  SHARE, 

See  Company,  2. 


FRANCHISE. 

See  Municipal  Corpora- 
tions, 2. 


FRAUD  AND 
MISREPRESENTATION. 

See  Contract,  1 — ^Insurance 
— ^JUDGMENT. 


GAS. 

See  Contract,  5. 


GAS  COMPANY. 

See  Assessment  and  Taxes,  3. 


GIFT. 

Cheque  Drawn  by  Customer  on 
Savings-bank  Account  for  Full 
Amount  to  Credit  of  Drawer — ■ 
Delivery  of  Pass-book  with  Cheque 
— Presentation  for  Payment  after 
Death  of  Drawer  — • Bank  not 
Notified  of  Death — Revocation  of 
Authority  of  Bank  to  Pay  Cheque 
— -Bills  of  Exchange  Act,  sec.  167 
— Donatio  iMortis  Causd. 

Ki:ndrick  V.  Dominion  Bank 
AND  Bow  NAS,  372. 

See  Promissohy  Notes,  1 — 
Trusts  and  Trias rEEs. 
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HIGHWAY. 

1.  Nonrepair — Defective  Grat- 
ing Forming  Part  of  Sidewalk — • 
Injury  to  Pedestrian — -Liahility  of 
Municipal  Corporation  — • Claim 
for  Indemnity  against  Owner  and 
Tenants  of  Premises  Fronting  on 
Sidewalk — Grating  Put  in  for 
Benefit  of  Occupant  of  Premises — ■ 
Liability  at  Common  Law  for 
Negligence — Liahility  under  secs. 
64  (1),  (2)  , and  483  of  Municipal 
Act — Opening  “Left  or  Main- 
tained’— Duty  to  Repair — Coven- 
ant of  Tenants  with  Owner. 

Anticknap  V.  City  of  St. 
Cathaeines,  462. 

2.  Street  Shewn  on  Registered 
Plan — Closing  of  Part  of  Street — - 
Registry  Act,  R.S.O.  1914,  ch. 
124,  sec.  86 — Order  of  County 
Court  Judge — Sale  according  to 
Plan  of  Lots  Abutting  on  Street — 
Necessity  for  Consent  of  Vendee — • 
Lots  not  Fronting  on  Part  of 
Street  Closed  and  Vendee  not 
Deprived  of  Access  to  Adjacent 
Highways — Construction  of  sec. 
86  (4) — Depreciation  in  Value  of 
Lots — Compensation — Closing  of 
Street  for  Benefit  of  Private  Cor- 
poration without  Advantage  to 
Public  ^ Discretion  of  Judge  — 
Appeal. 

Re  Hinton  Avenue  Ottawa, 
556. 

See  Negligence  — • Street 
Railway. 


HIGHWAY  CROSSING. 

See  Railway,  3. 


HUSBAND  AND  WIFE. 

Action  by  Husband  against 
Seducer  of  Wife- — Alienation  of 


[voL. 

HUSBD.  & WIFE— (Continued.) 
Affection  Causing  Loss  of  Con- 
sortium— Cause  of  Action  apart 
from  Adultery — -Jurisdiction  of 
County  Court  — ■ County  Courts 
Act,  sec.  22  (1)  (b) — Evidence — • 
Failure  to  Support  Claim  for 
Loss  of  Consortium  — Husband 
and  Wife  Living  together  when 
Action  Commenced — Dismissal  of 
A ctio  n — A ppeal — C osts . 

Ballard  v.  Money,  132. 

See  Trusts  and  Trustees. 


HYDRO-ELECTRIC  POWER 
COMMISSION. 

See  Assessment  and  Taxes,  1. 


HYPOTHECATION. 

See  Banks  and  Banking. 


ICE. 

Harvesting  Ice  Formed  on 
Navigable  Water  — Protection  of 
Public — Duty  to  Guard  Opening 
— Ice-field  Set  apart  and  Enclosed 
■ — Opening  within  Ice-field  not 
Specially  Guarded — Boys  Enter- 
ing Ice-field  Drowned  by  Gding 
through  Opening  — ■ Warning  — ■ 
Action  by  Mother  under  Fatal 
Accidents  Act  — • Negligence  at 
Common  Law  — Breach  of 
Statutory  Duty — Criminal  Code, 
sec.  287  (a) — -Effective  Cause  of 
Accident — Duty  to  Guard  Danger- 
ous Place  within  Enclosure. 

Castaldi  V.  Denison,  237. 


ILLEGALITY. 

See  Covenant. 


IMPOSSIBILITY  OF 
PERFORMANCE. 

See  Contract,  5. 
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IMPROVEMENTS. 

Mistake  of  Title — Lease  of  Land 
with  Option  to  Purchase — Belief 
of  both  Parties  that  Lessor  Owner 
in  Fee  Simple — Subsequent  Dis- 
covery that  Lessor  Life-tenant  only 
— Large  Expe7iditure  on  Improve- 
ments before  Mistake  Discovered — 

Lasting  Improvements’^  — Con- 
veyancing and  Law  of  Property 
Act,  sec.  37 — Action  by  Remain- 
dermen for  Recovery  of  Possession 
— Condition  of  Granting  Relief — 
Coinpensation  for  Lasting  Im- 
provements which  Enhanced  Value 
of  Lands  — ■ Equitable  Decree  — ■ 
Parties — Addition  of  Plaintiffs  in 
Representative  Capacity  without 
their  Consent — Reversal  of  Order 
Made  at  Trial.  , 

Montkeuil  V.  Ontakio 
Asphalt  Block  Co.,  227. 

See  Contract,  3 — Landlord 
AND  Tenant,  2. 

INCOME  ASSESSMENT. 

See  Assessment  and  Taxes,  3. 


INCOME  WAR  TAX  ACT. 

See  Revenue. 


INDEMNITY. 

See  Banks  and  Banking — 
Highway,  1. 


INFANT. 

See  Negligence,  4. 


INFORMATION. 

See  Ontario  Temperance 
Act,  3. 


INJUNCTION. 

See  Company,  1 — Contract, 

5. 


INSOLVENCY. 

See  Assignments  and  Pref- 
erences— Company,  ^2,  3,  4 — ■ 
Landlord  and  Tenant,  1. 

INSPECTION. 

See  Sale  of  Goods,  2. 


INSURANCE. 

Life  Insurance  — ■ Default  in 
Payment  of  Premium — Lapse  of 
Policy — Reinstatement  upon  Writ- 
ten Application  and  Payment  of 
Arrears  — • Untrue  Answers  to 
Questions  in  Application — Find- 
ings of  Jury — Absence  of  Fraud — • 
Answers  Written  by  Agent  of 
Company — Provision  for  Rein- 
statement Contained  in  Policy — ■ 
Condition  — • Fulfilment  — ■ Insur- 
ance Act  of  Canada,  1910,  secs. 
84,  85,  95  (d),  (j) — Authority  of 
Agent — Whether  Agent  of  Insured 
— Reopening  of  Question  whether 
Evidence  upon  which  Reinstate- 
ment Granted  Satisfactory. 

Bird  y.  New  York  Life 
Insurance  Co.,  510. 

See  Judgment. 

INTEREST. 

See  Promissory  Notes,  1. 


INTOXICATING  LKJUORS. 

'See  Ontario  Temper.\nce 
Act 


JUDGE^S  CHARGE. 

See  Criminal  Law,  2. 


JUDGMENT. 

Effect  of  Judgment  in  Former 
Action — Claim  for  Reformation  of 
Insurance  Policies  Sued  upon  in 
Former  Action  and  for  Recovery 


650 


ONTARIO  LAW  REPORTS. 


JUDGMENT— 

thereon  — Res  Judicata — Second 
Action  not  Frivolous  or  Vexatious 
— Order  Staying  Second  Action- 
Reversal  on  Appeal — Claim  for 
Damages  for  Fraud — Actionable 
Claim. 

Ross  V.  Scottish  Union  and 
National  Insueance  Co.,  308. 

>See  Peactice,  1,  2 — 'Peincipal 
AND  Agent,  1. 


JURISDICTION. 

See  Aebiteation  and  Awaed 
■ — ■ Company,  4 — • Costs,  2 — 
Husband  and  Wife — Peactice, 
1,  2— Will,  3. 


JURY. 

See  Insueance — 'Negligence, 
1,  3 — Steeet  Railway,  1. 

JUSTICE  OF  THE  PEACE. 

See  Ontaeio  Tempeeance 
Act — Revenue. 


LACHES. 

See  Peomissoey  Notes,  2 — 
Sale  of  Goods,  2. 

LAND. 

See  Assessment  and  Taxes — 
CoNTEACT,  2,  3 — Costs,  2 — 

Covenant  — Impeovements  — 
Moetgage  — Peincipal  and 
Agent,  2 — Teusts  and 
Teustees— Will,  1. 


LAND  TITLES  ACT. 

See  Peincipal  and  Agent,  2. 


LANDLORD  AND  TENANT 

1.  Assignment  by  Insolvent 
Tenant  for  Benefit  of  Creditors — 
Lease — Yearly  Rent  Reserved — 


[voL. 

LAND.  & T'EWT— {Continued.) 
Covenant  by  Tenant  to  Pay  Muni- 
cipal Taxes — Failure  to  Pay — 
Payment  by  Landlord — Assess- 
ment  Act,  secs.  37,  94,  Claim 
to  Preferential  Lien  upon  Assets 
of  Tenant — Construction  of  Coven- 
ant— Taxes  not  Equivalent  of  Rent 
— -Claim  of  Landlord  to  be  Sub- 
rogated to  Municipality's  Right  of 
Distress— Surety — Person  Liable 
with  Tenant  — ■ Mercantile  Law 
Amendment  Act,  sec.  3 — Remedies 
of  Municipality — Use  of — General 
Right  of  Subrogation. 

Boone  v.  Maetin,  205. 

2.  Payment  by  Landlord  of 
Value  of  Buildings  and  Improve- 
ments” of  Tenant — Fixtures” — 
Trade  Fixtures — Tenant’s  Fix- 
tures— Articles  Affixed  to  Freehold 
for  Use  in  Business  Carried  on  in 
Building  upon  Demised  Premises 
■ — Construction  of  Lease — Arbitra- 
tion and  Award  — Effect  of 
Opinion  of  Court — Case  Stated  by 
Arbitrators  under  Arbitration  Act, 
sec.  29  — Award  Following 
Opinion  Expressed — -Motion  to 
Set  aside — -Right  of  Tenant  to 
Remove  Fixtures — Election  not  to 
Exercise. 

Re  McConkey  Aebiteation, 
411. 

See  Assessment  and  Taxes,^4. 


LEASE. 

See  Damages,  1 — Landloed 
AND  Tenant. 


LEAVE  TO  APPEAL. 

See  Company,  4. 
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LIEN. 

See  Bailment  — Landlord 
AND  Tenant,  1. 


LIFE  INSURANCE. 

See  Insurance. 


LIMITATION  OF  ACTIONS. 

See  MunicipalCorporations, 
3— Will,  2. 


LIMITATION  OF  LIABILITY. 

See  Railway,  2. 

LIQUOR. 

See  Ontario  Temperance 
Act 

LOAN  CORPORATIONS  ACT. 

See  Company,  2. 

LOCAL  IMPROVEMENT  ACT. 

See  Assessment  and  Taxes,  2. 


LOSS  OF  PROFITS. 

See  Damages,  2. 


LUGGAGE. 

See  Railway,  2. 


LUNATIC. 

Cont  act — Necessaries  ■ — ■ Board 
and  Lodging — Claim  of  Brother 
against  Estate  of  Deceased  Sister 
■ — • Evidence  — • Corroboration  ■ — ■ 
Ontario  Evidence  Act,  sec.  12.  . 

Morrow  v.  Morrow,  222. 


MAGISTRATE. 

See  Criminal  Law — ^Ontario 
Temperance  Act — Revenue. 


MARRIED  WOMAN. 

See  Husband  and  Wife — 
Trusts  and  Trustees. 


MARSHALLING. 

See  Mortgage,  2. 


MASTER  AND  SERVANT. 

See  Negligence,  3,  4. 


MASTER  IN  CHAMBERS. 

See  Practice,  1. 


MILITARY  SERVICE. 

See  Municipal  Corporations, 

1. 


MISAPPROPRIATION. 

See  Principal  and  Agent,  3. 

MISTAKE. 

See  Assessment  and  Taxes, 
2 — ^Improvements — Solicitor. 

MITIGATION  OF  DAMAGES. 

See  Damages,^  2. 

MONOPOLY. 

See  Municipal  Corporations, 

2. 


MORTGAGE. 

1.  Foreclosure— Final  Order — 
Sale  to  Third  Person — Prompt 
Application  to  Open  Foreclosure — ■ 
Weighing  of  Equitie  — Terms — 
Costs. 

Dovercourt  Land  Building 
AND  Savings  Co.  v.  Dunvegan 
Heights  Land  Co.,  105. 

2.  Tivo  Parcels  of  Land  Mort- 
gaged by  one  Insirument  E.vecuted 
by  two  Several  Owners  — Sub- 
sequent Conveyance  by  one  Owner 
of  his  Parcel  to  the  other,  after 


MANSLAUGHTER. 

See  Criminal  Law,  2. 
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MORTGAGE — (Continued.) 
Second  Charge  in  Favour  of 
Creditor  — Marshalling  — • Appli- 
cation of  Doctrine  in  Favour  of 
Creditor  — ■ Assumption  of  both 
Debts  by  same  Person — Absence  of 
Direct  Liability  of  Grantee  to 
Creditor  — • Parties  ■ — Subrogation 
• — Declaration — C osts . 

Ernst  Bros  Co.  v.  Canada 
Permanent  Mortgage  Cor- 
poration, 362. 

See  Practice,  1 — ^Principal 
AND  Agent,  3 — ^Trusts  and 
Trustees. 


MOTOR  VEHICLES. 

See  Bailment — -Negligence 
— Railway,  3 — Street  Rail- 
way, 1. 


MOTOR  VEHICLES  ACT. 

See  Negligence,  2,  3,  4 — 
Street  Railway,  1. 


MUNICIPAL 

COROPORATIONS. 

1.  Action  of  Council  of  Agricul- 
tural Township  — ■ Payment  of 
Expenses  of  Delegation — Protest 
against  Order  in  Council  — • 
Military  Service  — Farm-workers 
— “Matters  Pertaining  to  or 
Affecting  the  Interests  of  the  Cor- 
poration^^— Municipal  Act,  sec. 
427  (4  Geo.  V.  ch.  33,  sec.  19)— 
Powers  of  Council — Reasonable 
Exercise — Onus — Power  of  Court 
to  Review  Action  of  Council — 
Action  by  Ratepayer  qui  fam— 
Parties — Refusal  of  Council  to 
Permit  Corporation  to  be  Added 
as  Plaintiff — Amendment — Addi- 
tion of  Corporation  as  Defendant. 

Millmine  V.  Eddy,  275. 


[vOL. 

MUN.  COl^S.— (Continued.) 

2.  By-law — Agreement  between 
City  Corporation  and  Street  Rail- 
way Company — Increase  in  Rates 
for  Passenger  Service  — ■ Former 
By-law  Validated  by  Statute  59 
Viet.  ch.  105 — Effect  of — Varia- 
tion— Necessity  for  Sanction  of 
Legislature  — • Monopoly — Muni- 
cipal Franchises  Act — Interests  of 
Street  Railway  Company — Reas- 
onableness of  By-law — Municipal 
Act,  sec.  249  (2). 

Re  Joyce  and  City  of  Lon- 
don, 335. 

3.  Drainage  — ■ Construction  of 
Works  ■ — • Statutory  Authority  — ■ 
Injury  to  Land  — • Action  for 
Damages— Remedy  by  Proceedings 
for  Compensation  — • Municipal 
Drainage  Act,  sec.  98 — Municipal 
Act,  secs.  325,  326  (1) — Claim  for 
Compensation  Barred  by  Lapse  of 
one  Year — Raising  Level  of  Road 
— Closing  of  Culvert — Inclusion  in 
Drainage  Scheme  — Remedy  — 
Compensation  — • Time-limitation 
— Depth  and  Width  of  Drain 
Exceeding  Provision  of  By-law-^ 
Effect  of — Remedy. 

Spratt  V.  Township  of 
Gloucester,  593. 

See  Highway — Landlord  and 
Tenant,  1 — ^Street  Railway,  1. 


MUNICIPAL  ELECTIONS. 

See  Costs,  1. 


MURDER. 

See  Criminal  Law,  2. 


NATURAL  GAS. 

See  Contract,  5. 
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NECESSARIES. 

See  Lunatic. 


NEGLIGENCE. 

1.  Collision  of  Motor  Vehicle 
with  Backing  Train  at  Highway 
Crossing  in  City — Injury  to  one 
Occupant  of  Car — Findings  of 
Jury  — • Negligence  of  Railway 
Company — Neglect  of  Statutory 
Requirements — Railway  Aci,  secs. 
274,  276 — Contributory  Negligence 
of  those  in  Charge’’  of  Car— Car 
Hired  by  five  Occupants — Driving 
Entrusted  to  one — Persons  in 
Control” — Rule  as  to  Non-identi- 
fication of  Passenger  with  Driver 
— I napplicability . 

Dixon  v.  Grand  Trunk  R. 
W.  Co.,  115. 

2.  Collision  of  Motor  Vehicle 
with  Street  Car — Injury  to  Pas- 
senger in  Motor  Vehicle — Non- 
paying Guest  of  Driver — Want  of 
Ordinary  and  Reasonable  Care — 
Vehicle  Driven  by  one  of  two 
Co-owners — Liability  of  both — ■ 
Motor  Vehicles  Act. 

Parlov  V.  Lozina  and  Raolo- 
viCH,  376. 

3.  Collision  of  Motor  Vehicle 
with  Street  Car — Injury  to  Volun- 
tary Passenger  in  Truck — Action 
against  Street  Railway  Company 
and  Owner  of  Truck— Finding  of 
Jury — Negligence  of  Drivers  of 
both  Vehicles — -Truck  Driven  by 
Servant  of  Owner  but  not  in  Course 
of  Employment' — Master  and 
Servant  ■ — ■ Failure  to  Establish 
Liability  of  Master  at  Common 
Law — -Effect  of  Motor  Vehicles 
Act,  R.S.O.  1914,  ch.  207,  sec.  19 
{Amended  by  7 Geo.  V.  ch.  49, 


NEGLIGENCE {Continued.) 

sec.  14,  and  8 Geo.  V.  ch.  37,  sec. 
8) — Injured  Occupant  not  Aware 
that  Vehicle  Used  on  Private 
Business  of  Driver. 

Gray  v.  Peterborough 
Radial  R.W.  Co.,  540. 

4.  Highway  Accident  — • Child 
Injured  by  Motor  Vehicle  — ■ 
Excessive  Speed — -Want  of  Care — 
Conditions  Calling  for  more  than 
Ordinary  Care — Motor  Vehicles 
Act,  sec.  23 — Disproof  of  Negli- 
gence— Failure  to  Satisfy  Onus — • 
Duty  of  Driver — Agent  or  Servant 
of  Owner — -Liability  of  Owner — • 
Damages — Expenses  Incurred  by 
Parent — Compensation  for  Injury 
to  Infant — Court  not  Bound  by 
Statement  of  Counsel. 

Whitten  v.  Burtwell,  210. 

See  Highway,  1 — ■ Ice — 
Principal  and  Surety,  2 — 
Railway,  3 — • Ship  — • Street 
Railway,  1,  2. 


NEW  TRIAL. 

See  Sale  of  Goods,  2. 


NONEREPAIR  OF  HIGHWAY. 

See  Highway,  1 


NOTICE. 

See  Assessment  and  T.\xes, 
4 — • Contract,  5 — Promissory 
Notes,  2 — Sale  of  Goods,  3. 


NOTICE  OF  MEETING. 

See  Company,  1. 


NOVATION. 

See  Company,  3. 
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NUISANCE. 

Sulphur  Smoke  Stream  from 
Smelting  Works — Injury  to  Crops 
• — E vide  nee — Scie  ntific  Testimo  ny 
of  Experts — Findings  of  Fact  of 
Trial  Judge — Damages— Appeal. 

Lind  ALA  v.  Canadian  Copper 
Co.,  28. 


OCCULT  SCIENCE. 

See  Criminal  Law,  3. 


OIL  AND  GAS  COMPANY. 

See  Assessment  and  Taxes,  3. 

ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Contract,  5. 

ONTARIO  TEMPERANCE 
ACT. 


1.  Magistrates^  Conviction  for 
Offence  against  sec.  jO — Keeping 
Intoxicating  Liquor  for  Sale — 
Taking  Liquor  from  Express  Office 
— Use  of  Fictitious  Name — Appli- 
cation of  sec.  70 — Possession  of 
Liquor— Presumption  under  sec. 
SS — Failure  to  Rehut  to  Satisfac- 
tion of  Magistrates — Decision  of 
Magistrates  not  Reviewable  on 
Motion  to  Quash  Conviction — ^ 
Consultation  of  Magistrates  with 
Crown  Attorney  before  Convicting 
—Argument  Addressed  to  Magis- 
trates and  Crown  Attorney  by 
Counsel  for  Prosecutor  in  Absence 
of  Defendant  and  his  Counsel — 
Unfair  Trial — Criminal  Code,  sec. 
I lb— Conviction  Quashed — Costs 
— Protection  of  Magistrates. 

Rex  V.  Hogan,  243. 

2.  Magistrate^ s Conviction  for 
Offence  against  sec.  41 — Having 


ONT.  TEMP.  ACT — {Continued.) 
Intoxicating  Liquor  in  Place  other 
than  Private  Dwelling  House- — 
Defendant  Carrying  Liquor  from 
Place  out  of  Ontario  to  his  own 
Dwelling  House  in  Ontario — Sec. 
43  of  Act — Magistrate  Shewn  to 
have  Acted  upon  Erroneous  View 
of  Law — Conviction  Quashed. 

Rex  V.  Kozak,  378. 

3.  Magistrates^  Conviction  for 
Offence  against  sec.  41 — Having 
or  Giving  Intoxicating  Liquor  in 
Place  other  than  Dwelling  House 
of  Accused — Information  Laid  for 
^ ‘ Giving  ’ ^ only— A mendment  of 
Information  by  Charging  to  ‘‘Hav- 
ing or  Giving” — Amendment  Made 
after  three  Months  from  Date  of 
Offence— Sec.  61  (2)  of  Geo.  V. 
ch.  50,  as  Amended  by  9 Geo.  V. 
ch.  60,  sec.  19 — Effect  of  sec.  78, 
Giving  Power  to  Amend- — Con- 
viction for  Having  or  Giving” — 
Whole  Conviction  Bad  — Un- 
certainty of  Conviction  in  Alterna- 
tive ■ — Evidence  — Information 
Obtained  by  Magistrate  out  of 
Court — Basis  of  Conviction  and 
Penalty  — Conviction  Quashed — 
Power  to  Amend. 

Rex  V.  Kaplan,  110. 

4.  Magistrate s Conviction  for 
Offences  against  secs.  40  and  41— 
Separate  Offences — Sec.  98 — Evi- 
dence— Presence  of  Intoxicating 
Liquor  in  Dwelling  House — Primd 
Facie  Proof  of  Guilt — Sec.  88 — 
Finding  of  Magistrate — Review 
on  Motion  to  Quash — Sale  or 
Exposure  for  Sale — Seizure  of 
Liquor  in  Transit — Confiscation 
— Effect  of — Sec.  70 — Conviction 
of  Another  for  same  Offences — 
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ONT.  TEMP.  kCT—iContinued.) 
Bar- — Sec.  84  {Amended  by  7 Geo. 
V.  ch.  50,  sec.  30). 

Rex  V.  Hagen,  384. 


OPENING  FORECLOSURE. 

See  Mortgage,  1. 


ORDERS  IN  COUNCIL. 

See  Criminal  Law,  1 — Muni- 
cipal Corporations,  1. 


ORIGINATING  MOTION. 

See  Costs,  1. . 


PARENT  AND  CHILD 

See  Contract,  3 — Negli- 
gence, 4. 


PART  PERFORMANCE. 

See  Contract,  3. 


PARTIES. 

See  Contract,  4 — Costs,  3 — 
Improvements  — Mortgage,  2 
■ — Municipal  Corporations,  1 — 
Practice,  2. 


PASSENGER. 

See  Negligence,  1,  2,  3 — 
Railway,  2 — Street  Railway  1. 


PAYMENT. 

See  Principal  and  Agent,  3. 


PAYMENT  INTO  COURT. 

See  Railway,  2. 

' PENALTY. 

See  Ontario  Temperance 
Act,  3^ — Revenue. 


PERMITS. 

See  Contract,  5. 


PERPETUITIES. 

See  Settlement. 


PLANS. 

See  Contract,  1 — Highway,  2. 


PLEADING. 

See  Costs,  2. 


PLEDGE. 

See  Banks  and  Banking. 


POLICE  MAGISTRATE. 

See  Criminal  Law,  !• — On- 
tario Temperance  Act — Rev- 
enue. 


POSSESSION  OF  LAND. 

See  Contract,  3 — Improve- 
ments^— Practice,  1 — Will,  1. 


POWER  COMMISSION. 

See  Assessment  and  Taxes,  1. 


POWER  OF  APPOINTMENT. 

See  Settlement. 


POWER  OF  ATTORNEY. 

See  Principal  and  Agent,  2 


PRACTICE. 

1.  Action  by  Mortgagee  for 
Possession  of  Mortgaged  Land — 
Judgment  Signed  upon  Default 
of  Appearance  for  Possession 
and  Costs- — Absence  of  Affidavit 
or  Order  under  Rule  43 — Motion 
to  Set  aside  Judgment— Leave  to 
File  Affidavit  nunc  pro  tunc — 
Jurisdiction  of  Master  in  Cham- 
bers— Plaintiff  not  Entitled  to 
Indulgence — Writ  of  Summons 
Amended  with  old  being  Rc-sCrvcd 
— Irregularity  of  Judgment  — 
Abuse  of  Practice  of  Court — 
Oppressive  Costs — Inferjcrcncc  by 
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PRACTICE — {Continued.) 
Court  Mero  Motu — Order  for  Sub- 
stituted Service  of  Writ  Improperly 
Made — Rule  16 — Costs  of  ex  Parte 
Motion  ■ — Rule  658  — Costs  of 
Amending  Writ — Costs  of  Motion 
and  Appeal. 

Morrow  v.  Morgan,  97. 

2.  Action  in  County  Court — 
Motion  Made  to  Judge  of  Supreme 
Court  of  Ontario  to  Set  aside 
Judgment — Want  of  Jurisdiction 
■ — Summary  Judgment  Granted 
under  Rule  62 — Right  of  Appeal 
in  Action  in  Supreme  Court — 
Rules  505,  506 — Forum  for  Mo- 
tion for  Judgment — Court  or 
Chambers — Rule  205  et  seq. — 
Scope  of  Rule  62 — “Urgency” — 
Parties — Alternative  Claim 
against  two  Defendants — Rule  67 
— Judgment  Entered  against  both. 

Oliver  v.  Frankford  Can- 
ning Co.  AND  PrESQuTsLE  CAN- 
NING Co.,.  43. 

See  Costs — Discovery — Sol- 
icitor. 


PREFERENCE. 

See  Assignments  and  Pref- 
erences. 


PREFERENTIAL  LIEN. 

See  Landlord  and  Tenant  1. 


PRESENTMENT. 

See  Promissory  Notes,  2. 

PRESSURE. 

See  Assignments  and  Pref- 
erences. 


PRESUMPTION. 

See  Ontario  Temperance 
Act,  1 — Promissory  Notes,  2 
— Trusts  and  Trustees. 


[voL. 

PRETENCE. 

See  Criminai.  Law,  3. 


PRINCIPAL  AND  AGENT. 

1.  Action  for  Agents  Commis- 
sion on  Sale  of  Land — Statutes — 
Operation  of — Statute  of  Frauds, 
sec,  13  (6  Geo.  V.  ch.  24,  sec.  19) — 
Statutory  Requirement  of  Agree- 
ment in  Writing — Condition  Pre- 
cedent to  Bringing  Action- — Agree- 
ment Made  before  Statute  Became 
Operative,  but  not  Enforceable 
until  afterwards — Bar  of  Remedy 
— Retrospective  Operation — Evi- 
dence-^Procedure — Provision  of 
Postponing  Coming  into  Effect  of 
Statute  ■ — Hardship  — Remedial 
Legislation — Effect  of  Judgment. 

Smith  v.  Upper  Canada  Col- 
lege, 37. 

2.  Power  of  Attorney — Author- 
ity to  Convey  Land — Transfer  of 
Land  under  Land  Titles  Act  Ex- 
ecuted by  Attorney  after  Death 
of  Donor  of  Power — Powers  of 
Attorney  Act,  R.S.O.  1914,  ch. 
106,  secs.  2,  3 — Form  of  Execu- 
tion by  Attorney  — Purchase- 
money  of  Land  Held  by  Attorney 
for  Estate  of  Deceased. 

Re  McCarty,  285. 

3.  Solicitor  Actmg  for  Mort- 
gagee— Authority  to  Receive  Mort- 
gage-money from  Mortgagor — 
Payment  by  Unmarked  Cheque  of 
Mortgagor  to  Order  of  Solicitor — 
Deposit  of  Cheque  to  Solicitor’s 
Credit  in  Banh — Cheque  Drawn 
by  Solicitor  Honoured  after  Advice 
that  Mortgagor’s  Cheque  duly  Paid 
— Misappropriatio7i  by  Solicitor 
of  Money  Credited  to  him — Pay- 
ment Made  to  him  before  Revo- 
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PRIN.  AND  kGT.—iContinued.) 
cation  of  Authority — Payment  of 
Mortgage-debt  to  Morgtagee. 
Delory  v.  Guyett,  137. 

See  Insurance  — Principal 
AND  Surety,  2. 


PRINCIPAL  AND  SURETY. 

1.  Promissory  Note — Accom- 
modation Makers — Sureties — Ad- 
ditional Security  Collateral  to 
Chattel  Mortgage  Given  by  Debtor 
to  Creditor — Failure  to  Keep  Chat- 
tel Mortgage  Alive  as  against 
Creditors — Release  of  Sureties — 
Effect  of  Taking  New  Chattel 
Mortgage  after  Original  had  Be- 
come Ineffective- — Advice  Given  to 
Creditor  by  Solicitor-surety  ■ — 
Consent  to  Substitution  of  New 
Mortgage  for  Old — Meaning  of 
“ Collator  aiP 

Bryans  v.  Peterson,  298. 

2.  Promissory  Notes  Endorsed 
by  Surety — Securities  Deposited 
with  Creditor  as  Collateral  to 
Notes — Securities  Entrusted  by 
Creditor  to  Principal  Debtor  for 
Collection — Failure  of  Principal 
Debtor  to  Account  for  Moneys 
Collected — Effect  upon  Liability 
of  Surety — Right  of  Trustee  {Cred- 
itor to  Appoint  Agent— Duty  of 
Trustee  in  Selection  of  Agent — 
Absence  of  Negligence- — Acqui- 
escence of  Surety  ■ — Evidence  • — 
Findings  of  TrialJudge — Appeal. 

Routley  V.  Gorman  and 
Coran,  420. 


PROHIBITED 

PUBLICATIONS. 

See  Criminal  Law,  1. 


PROMISE. 

. See  Contract,  3. 


PROMISSORY  NOTES. 

1.  Action  on,  by  Executor  of 
Deceased  Payee — Defence — Oral 
Agreement  between  Maker  and 
Pagee—Gift  of  Aloney — Payment 
of  Interest  — Consideration  ■ — • 
Agreement  in  Defeasance  of  Con- 
tract Contained  in  Notes — Evi- 
dence— Inadmissibility . 

Bonham  v.  Bonham,  535. 

“Foreign  Bills”  — Action 
against  Endorser  ■ — Defence  ■ — 
Want  of  Due  Presentment,  Notice, 
and  Protest — Protest  Necessary  to 
Hold  Endorser — Bills  of  Exchange 
Act,  R.S.C.  1906,  ch.  119,  secs. 
25,  112 — Law  of  Pennsylvania — 
Waiver  of  Right  to  Object  to  Want 
of  Notice — Promise  to  Pay — Pre- 
sumption ■ — Onus  ■ — Laches  - — 
Ignorance — Note  Payable  at  Office 
of  Payees  in  Foreign  City — Payees 
Ceasing  to  Have  Office  there  — 
“Proper  Place”  for  Presentment 
— Presentment  Dispensed  with — 
Recovery  upon  two  out  of  three 
Notes- — Tender  before  Action — 
Costs. 

Sparks  v.  Hamilton,  55. 

See  Principal  and  Surety. 


PROTEST. 

See  Promissory  Notes,"  2. 


PROXIES. 

See  Company,  1 


PROXIMATE  CAUSE. 

See  Ship. 
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PUBLIC  INQUIRY. 

See  CoNTEACT,  5. 


PUBLIC  UTILITIES  ACT. 

See  CoNTKACT,  5. 


QUANTUM  MERUIT. 

See  SoLiciTOK. 


RAILWAY. 

1.  Carriage  of  Goods — Ship- 
ment in  Car — Deficiency  in  Quan- 
tity Found  in  Car  at  Destination — 
Evidence — Finding  of  Trial  Judge 

— Appeal  — Responsibility  for 
Shortage — Carriers  Deprived  by 
Consignee  of  Possession,  Dom- 
inion, and  Control — Termination 
oj  Bailment — Carriers  or  Ware- 
housemen. 

Russell  Motok  Cak  Co. 
Limited  v.  Canadian  Pacific 
R.W.  Co.  AND  Peee  Mak- 
QUETTE  R.W  Co.,  598. 

2.  Carriage  of  Luggage — Loss 
of  Trunk  Checked  by  Passenger — 
Limitation  of  Liability — General 
Order  of  Railway  Board — Powers 
of  Board — Railway  Act,  R.S.C. 
1906,  ch.  37,  secs.  30  (h),  (i),  31, 
340  (3) — ‘^Personal  Baggage”' — 
Payment  into  Court — Costs. 

Sheklock  V.  Geand  Teunk 
R.W.  Co.,  473. 

3.  Level  Highway  Crossing — 
Motor-vehicle  Crossing  Track 
Struck  by  Engine  of  Train  — 
Injury  to  and  Death  of  Occupants 
of  Vehicle — Actions  for  Damages 

— Negligence  ■ — Evidence  — Ex- 
cessive Speed  of  Train — Rules  of 
Railway  Company  — Signals  — 
Duty  of  Engine-driver — Duty  of 
Brakesman  of  Shunting  Train — 
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RAILWAY — {Continued.) 
Warning  to  Occupants  of  Car — 
Findings  of  Trial  Judge — Appeal. 

Walkee  V.  Geand  Teunk 
R.W.  Co.,  439. 

See  Negligence,  1 — Steeet 
Railway. 


RECEIVER. 

See  Costs,  3. 


RECTIFICATION. 

See  Assessment  and  Taxes,  2. 


REGISTRY  LAWS. 

See  Highway,  2. 


REINSTATEMENT. 

See  Insueance. 


RELEASE. 

See  Bailment— Peincipal  and 
SUEETY,  1. 


RENT. 

See  Landloed  and  Tenant,  1. 


REPAIRER'S  LIEN. 

See  Bailment. 


REPLY. 

See  Ceiminal  Law,  2. 


REPUDIATION. 

See  Sale  OF  Goods,  1,  3. 


RES  JUDICATA. 

See  Judgment. 

RESULTING  TRUST. 

See  Teusts  and  Teustees. 


RETROACTIVITY. 

See  Peincipal  and  Agent,  1. 
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REVENUE. 

Income  War  Tax  Act,  1917, 
sec.  9 (1) — Returns — Default — 
Penalty — Quantum- — Discretion  of 
Magistrate. 

Rex  V.  Thompson  Manufac- 
turing Co.  Limited,  103. 


RIGHT  OF  WAY. 

See  Costs,  2 — Covenant. 


RULES. 

(Consolidated  Rules  of  the 
Supreme  Court  of  Ontario,  1913). 

Rule  2:  Rex  ex  rel.  Dart  v. 
Curry,  45. 

RuleW:  Morrow  v.  Morgan, 
97. 

Rule  43 : Morrow  v.  Morgan, 
97. 

Rule  62:  Oliver  v.  Frank- 

FORD  Canning  Co.  and  Presqu^ 
Isle  Canning  Co.,  43. 

Rule  67:  Oliver  v.  Frank- 

Ford  Canning  Co.  and  Presqu’ 
Isle  Canning  Co.,  43.. 

Rule  85:  Best  v.  Beatty,  265. 

Rules  205  et  seq.:  Oliver  v. 

Frankford  Canning  Co.  and 
PresquTsle  Canning  Co.,  43. 

Rule  328:  Hamilton  v.  Ham- 
ilton, 359. 

Rules  505,  506:  Oliver  v. 

Frankford  Canning  Co.  and 
PresquTsle  Canning  Co.,  43. 

Rule  649:  Parry  v.  Parry, 

217. 

Rule  658:  Morrow  v.  Mor- 
gan, 97. 

Rule  669 : Re  Shields,  Shields 
V.  London  and  Western  Trust 
Co.,  174. 

Rule  676:  Re  Solicitor,  522. 


SALE  OF  GOODS. 

. 1.  Contract — Goods  to  he  Im- 
ported from  New  Zealand — Breach 
hy  Vendors — Failure  to  Deliver  all 
Goods  Covered  hy  Contract — Re- 
pudiation— Embargo  uvon  Ex- 
portation from  New  Zealand — 
Effect  of — Suspension  of  Contract 
during  Period  of  Total  Prohihition 
■ — Exportation  with  Consent  of 
Minister  of  Customs- — Absence  of 
Endeavour  to  Obtain  Consent — 
Duty  of  Vendors  — Damages — 
Measure  of. 

Schmidt  v.  Wilson  & Can- 
ham  Limited,  194. 

2.  Contract — Representation  as 
to  Quality — Goods  Required  for 
Particular  Purpose — Knowledge  of 
V endor — Condition — W arranty — 
Breach — Acceptance  without  In- 
spection — Waiver  — Estoppel  — 
Lathes — Delay  in  Giving  Notice 
and  Making  Claim- — Damages — 
Measure  of — Duty  of  Purchaser 
to  Minimis^  Loss — New  Trial  as 
to  Quantum  of  Damages  only. 

Merrill  v.  Waddell,  572. 

3.  Contract  — Repudiation  by 
Seller — Silence  of  Buyer — Neces- 
sity for  Notice  of  Assent  to  Re- 
pudiation as  Definite  Breach — 
Repudiation  Treated  by  Buyer  as 
Inoperdtive — Contract  Kept  Alive 
for  Benefit  of  both  Parties — Sub- 
sequent Delivery  of  Goods — Refusal 
to  Accept — Right  of  Seller  to 
Recover  Sale-price. 

Geddes  Brothers  v.  Ameri- 
can National  Bed  Cross,  163. 


See  Bailment. 
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SALE  OF  INTOXICATING 
LIQUORS. 

See  Ontaeio  Temperance 
Act. 


SALE  OF  LAND. 

See  Contract, 2. 


SECURITY. 

See  Mortgage  — Principal 
AND  Surety. 

SEDUCTION. 

See  Husband  and  Wife. 


SET-OFF. 

See  Contract,  4. 


SETTLEMENT. 

Trust-deed  • — Construction  — 
Power  of  Appointment — Exercise 
hy  Will — Construction  of  Will — 
Rule  against  Perpetuities — Valid- 
ity of  Exercise  of  Power — Invalid 
Limitations- — Provisions  for  Bene- 
fit of  Persons  not  Objects  of  Power 
— Distribution  among  Appointees 
after  Death  of  Life-tenant  Having 
Power  of  Appointment. 

Re  Goodhue  Trusts,  178. 


SHARES  AND 
SHAREHOLDERS. 

See  Banks  and  Banking — 
Company. 


SHIP. 

Collision  of  Motor-boats  in  In- 
land Waters — Proximate  Cause 
of  Collision — Breach  of  Rules  of 
Road  by  Defendants — Contribu- 
tory Breach  by  Plaintiffs — Rigid 
Enforcement  of  Rules  • — Joint 
Liability  — Apportionment  of 
Damages — Canada  Shipping  Act, 
R.S.C.  1906,  ch.  113,  sec.  918- 


SHIP — {Continued.) 
Exemption  of  “Ship”  from  Regis- 
tration under  sec.  5 — Limitation 
of  Liability  under  sec.  921  {d)- — ■ 
Assessment  of  Damages — Imperial 
Maritime  Conventions  Act,  1911, 
1 & 2 Geo.  V.  ch.  57— Loss  of  Use 
of  Boat — Possession  of  another 
Boat — Costs. 

Croswell  V.  Daball,  354. 


SIDEWALK. 

See  Highway,  1. 


SMELTING  WORKS. 

See  Nuisance. 


SOLICITOR. 

Taxation  of  Bill  of  Costs  Ren- 
dered to  Client — Tariff  of  Costs 
Applicable  between  Party  and 
Party — Rule  676  — Allowances 
over  and  above  Party  and  Party 
Costs — Discretion  of  Taxing  Offi- 
cer — Appeal  — Assessment  on 
Quantum  Meruit  Basis- — Exam- 
inations in  Course  of  Action — : 
Fees  of  Examiner  Charged  as 
Disbursements  — Fees  not  Paid 
when  Bill  Rendered — Liability  of 
Solicitor- — Absence  of  Dishonesty 
—Mistake  in  Item  of'  Bill — Cor- 
rection of  Clerical  Error. 

Re  Solicitor,  522. 

See  Principal  and  Agent,  3 
— Principal  and  Surety,  1. 


SPECIFIC  PERFORMANCE. 

See  Contract,  3. 

SPECIFICATIONS. 

See  Contract,  1. 


STATED  CASE. 

See  Landlord  and  Tenant,  2. 
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STATUTE  OF  FRAUDS. 

See  Contract,  3 — Principal 
AND  Agent,  1. 


STATUTE  OF  LIMITATIONS. 

See  Will,  2. 


STATUTES. 

36  Viet.  eh.  99  (O.)  (London  Street 
Railway  Compan30-'  Re  Joyce  and 
City  of  London,  335. 

R.S.O.  1887,  eh.  169  (Building 
Societies  Act) : Re  Dominion  Per- 

manent Loan  Co.,  87. 

59  Viet.  ch.  105  (O.)  (London  Street 
Railway  Company) : Re  Joyce  and 

City  of  London,  335. 

R.S.O.  1897,  ch.  51,  sec.  38  (Judica- 
ture Act) : Giffin  v.  Simonton,  49. 

R.S.O.  1897,  ch.  205,  sec.  15  (3) 
(Loan  Corporations  Act):  Re  Dom- 

inion Permanent  Loan  Co.,  87. 

R.S.C.  1906,  ch.  37,  secs.  30  (h),  (i), 
31,  340  (3)  (Railway  Act) : Sherlock 
V.  Grand  Trunk  R.W.  Co.,  473. 

R.S.C.  1906,  uh.  37,  secs.  274,  276: 
Dixon  v.  Grand  Trunk  R.W.  Co., 
115. 

R.S.C.  1906,  ch.  79,  sec.  66  (Com- 
panies Act):  Re  Port  Arthur  Wag- 
gon Co.  Limited,  565. 

R.S.C.  1906,  ch.  113,  secs.  5,  6,  918, 
921  (d)  (Canada  Shipping  Act) : Cros- 
WELL  V.  Daball,  354. 

R.S.C.  1906,  ch.  119,  secs.  25,  112 
(Bills  of  Exchange  Act):  Sparks  v. 

Hamilton,  55. 

R.S.C.  1906,  ch.  119,  sec.  167: 
Kendrick  v.  Dominion  Bank  and 
Bownas,  372. 

R.S.C.  1906,  ch.  144,  secs.  34  (c), 
(h),  101  (Winding-up  Act) : Bailey 

Cobalt  Mines  Limited,  13. 

R.S.C.  1906,  ch.  145,  sec.  4 (5)  (Evi- 
dence Act) : Rex  v.  Coppen,  399. 

R.S.C.  1906,  ch.  146,  sec.  43  (Crim- 
inal Code) : Rex  v.  Pollock,  616. 

R.S.C.  1906,  ch.  146,  sec.  287  (a): 
Castaldi  V.  Denison,  237. 

R.S.C.  1906,  ch.  146,  sec.  715:  Rex 
V.  Hogan,  243. 

R.S.C.  1906,  ch.  146,  sec.  944:  Rex 
V.  Coppen,  399, 

R.S.C.  1906,  ch.  146,  sec.  1124:  Rex 
V.  ZuRA,  263. 

9 & 10  Edw.  VH.  ch.  32,  secs.  84, 
85,  95  (d),  (j)  (Insurance  Act  of  Can- 
ada): Bird  v.  New  York  Life  In- 

surance Co.,  510. 


STATUTES. — {Continued.) 

_ 1 & 2 Geo.  V.  ch.  57  (Imp.)  (Mari- 
time Conventions  Act) : Croswell  v. 
Daball,  354.  ' 

3 &-4  Geo.  V.  ch.  9,  secs.  43,  77  (D.) 
(Bank  Act) : Lazard  Bros.  & Co.  v. 
Union  Bank  of  Canada,  76,  608. 

R.S.O.  1914,  ch.  1,  sec.  29  {x) 
(Interpretation  Act):  Re  Hydros 

Electric  Power  Commission  of 
Ontario  and  City  of  Hamilton,  155. 

R.S.O.  1914,  ch.  56,  sec.  12  (Judica- 
ture Act):  Giffin  v.  Simonton,  49. 

R.S.O.  1914,  ch.  59,  sec.  22  (1)  (6) 
(County  Courts  Act) : Ballard  v. 

Money,  132. 

R.S.O.  1914,  ch.  59,  sec.  22  (1)  (c): 
Parry  v.  Parry,  217. 

R.S.O.  1914,  ch.  65,  sec.  29  (Arbitra- 
tion Act):  Re  McConkey  Arbitra- 

tion, 411. 

R.S.O.  1914,  ch.  75,  secs.  24,  47 
(Limitations  Act):  Ankcorn  v. 

Stewart,  478. 

R.S.O.  1914,  ch.  76,  sec.  12  (Evi- 
dence Act):  Morrow  v.  Morrow, 

222;  Mushol  v.  Benjamin,  426. 

R.S.O.  1914,  ch.  90,  sec.  4 (Summary 
Convictions  Act):  Rex  v.  Hogan, 

243 

li.S.0. 1914,  ch.  91,  sec.  8 {g)  (Crown 
Attorneys  Act) : Rex  v.  Hogan, 

243 

R.S.O.  1914,  ch.  102  (Statute  of 
Frauds):  Harris  v.  Harris,  321. 

R.S.O.  1914,  ch.  102,  sec.  13:  Smith 
V.  Upper  Canada  College,  37. 

R.S.O.  1914,  ch.  106,  secs.  2,  3 
(Powersof  Attorney  Act) : McCarty, 

285 

R.S.O.  1914,  ch.  109  (Conveyancing 
and  Law  of  Property  Act) : Re  Rogers, 
82 

R.S.O.  1914,  ch.  109,  sec.  37:  Mont- 
REUiL  V.  Ontario  Asphalt  Block  Co., 
227 

R.S.O.  1914,  ch.  116  (Sliort  Forms 
of  Leases  Act):  Anticknapv.  City  of 
St.  Catharines,  462. 

R.S.O.  1914,  ch.  120,  sec.  27  (Wills 
Act):  Re  Rogers,  82. 

R.S.O.  1914,  ch.  121,  sec.  37  (Tru.‘^- 
tce  Act):  Ankcorn  v.  Stewart,  478. 

R.S.O.  1914,  ch.  124,  sec.  86  (Reg- 
istry Act):  Re  Hixton  Aveni-e 

Ottaw.\,  556. 

R.S.O.  1914,  ch.  126  (Land  Titles 
Act):  Rc  McC.vuty,  285, 

R.S.O.  1914,  ch.  133,  see.  3 (Mer- 
cantile Law  .\mendment  Act):  Imhine 
V.  Martin.  205. 

R.S.O.  1914,  ch.  134,  see.  5 (3).  6D 
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STATUTES.— (Continued.) 

(Assignments  and  Preferences  Act) : 
W.  G.  Craig  & Co.  Limited  v.  Gil- 
lespie, 529. 

R.S.O.  1914,  ch.  135,  sec.  12,  sub- 
sec. 3 (Bills  of  Sale  and  Chattel  Mort- 
gage Act) : W.  G.  Craig  & Co. 

Limited  v.  Gillespie,  529. 

R.S.O.  1914,  ch.  135,  sec.  21;  Bry- 
ans V.  Peterson,  298. 

R.S.O.  1914,  ch.  136  (Conditional 
Sales  Act) ; Commercial  Finance 
Corporation  Limited  v.  Stratford, 
392., 

R.S.O.  1914,  ch.  151  (Fatal  Acci- 
dents Act) : Castaldi  v.  Denison,  237. 

R.S.O.  1914,  ch.  178,  sec.  23  (w) 
(Companies  Act) : Re  Bailey  Cobalt 
Mines  Limited,  13. 

R.S.O.  1914,  ch.  186,  secs.  3,  31,  22, 
23,  25,  26,  29,  37  (Ontario  Railway  and 
Municipal  Board  Act):  Dominion 

Sugar  Co.  v.  Northern  Pipe  Line 
Co.,  119. 

R.S.O.  1914,  ch.  192,  secs.  160-186 
(Municipal  Act) ; Rex  ex  rel.  Dart  v. 
Curry,  45. 

R.S.O.  1914,  ch.  192,  sec.  249  (2) 
Re  Joyce  and  City  of  London,  335. 

R.S.O.  1914,  ch.  192,  secs.  325,  326 

(1) :  Spratt  V.  Township  of  Glou- 

cester, 563. 

R.S.O.  1914,  ch.  192,  sec.  427:  Mill- 
mine  V.  Eddy,  275. 

R.S.O.  1914,  ch.  192,  secs.  464  (1), 

(2) ,  483:  Anticknap  v.  City  of  St. 
Catharines,  462. 

R.S.O.  1914,  ch.  193,  secs.  2 {t), 
3 (1)  id),  5,  8 (1)  (a),  (5),  9,  10,  12,  22 
(1),  30,  38,  44  (Local  Improvement 
Act) : City  of  Sarnia  v.  McMurphy, 
496. 

R.S.O.  1914,  ch.  195,  secs.  2 (e), 
40  . (6)  (Assessment  Act) : Re  Union 

Natural  Gas  Co.  of  Canada  and 
Township  of  Dover,  1. 

R.S.O.  1914,  ch.  195,  secs.  5 (7),  10 
(1)  (k),  45a.:  Re  Hydro-Electric 

Power  Commission  of  Ontario  and 
City  of  Hamilton,  155. 

R.S.O.  1914,  ch.  195,  secs.  37,  94, 
95:  Boone  v.  Martin,  205. 

R.S.O.  1914,  ch.  195,  secs.  69  (16), 
70:  Noble  v.  Township  of  Esque- 
siNG,  255,  520. 

R.S.O.  1914,  ch.  197  (Municipal 
Franchises  Act):  Re  Joyce  and  City 
OF  London,  335. 

R.S.O.  1914,  ch.  198,  sec.  98  (Muni- 
cipal Drainage  Act) : Spratt  v.  Town- 
ship OF  Gloucester,  593. 
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STATUTES^ — (Continued.) 

R.S.O.  1914,  ch.  204  (Public  Utilities 
Act):  Dominion  Sugar  Co.  v.  Nor- 
thern Pipe  Line  Co.,  119. 

R.S.O.  1914,  ch.  207,  sec.  15  (Motor 
Vehicles  Act):  Ellis  v.  Hamilton 

Street  R.W.  Co.,  526. 

R.S.O.  1914,  ch.  207,  sec.  19:  Gray 
V.  Peterborough  Radial  R.W.  Co., 
540;  Parlov  v.  Lozina  and  Raolo- 
viCH,  376. 

R.S.O.  1914,  ch.  207,  sec.  23:  Whit- 
ten V.  Burtwell,  210. 

R.S.O.  1914,  ch.  280,  secs.  10,  10a. 
(Upper  Canada  College  Act):  Noble 
V.  Township  of  Esquesing,  255,  520. 

4 Geo.  V.  ch.  33,  sec.  19  (O.) 

(Amending  Municipal  Act):  Mill- 

mine  V.  Eddy,  275. 

5 Geo.  V.  ch.  2,  sec.  6 (D.)  (War 
Measures  Act) : Rex  v.  Zura,  263. 

5 Geo.  V.  ch.  31  (O.)  (Amending 
Ontario  Railway  and  Municipal  Board 
Act):  Dominion  Sugar  Co.  v.  Nor- 
thern Pipe  Line  Co.,  119. 

6 Geo.  V.  ch.  24,  sec.  19  (O.) 
(Amending  Statute  of  Frauds):  Smith 
V.  Upper  Canada  College,  37. 

6  Geo.  V.  ch.  50,  secs.  40,  41,  70,  84, 
88,  98  (Ontario  Temperance  Act) ; 
Rex  V.  Hagen,  384. 

6  Geo.  V.  ch.  50,  secs.  40,  70,  88: 
Rex  V.  Hogan,  243. 

6 Geo.  V.  ch.  50,  secs.  41,  43,  88: 
Rex  V.  Kozak,  378. 

6 Geo.  V.  ch.  50,  secs.  61  (2),  78  (O.): 
Rex  V.  Kaplan,  110., 

7 Geo.  V.  ch.  49,  sec.  14  (O.) 

(Amending  Motor  Vehicles  Act) : Gray 
V.  Peterborough  Radial  R.W.  Co., 
540. 

7 Geo.  V.  ch.  50,  sec.  30  (0.) 

(Amending  Ontario  Temperance  Act) : 
Rex  V.  Hagen,  384. 

7 & 8 Geo.  V.  ch.  28,  secs.  7,  8,  9 (1) 
(D.)  (Income  War  Tax  Act):  Rex  v. 
Thompson  Manufacturing  Co.  Limi- 
ted, 103. 

8 Geo.  V.  ch.  12  (O.)  (Natural  Gas 
Act):  Dominion  Sugar  Co.  v.  Nor- 
thern Pipe  Line  Co.,  119. 

8 Geo.  V.  ch.  20,  sec.  39  (O.) 

(Amending  Assessment  Act) : Re 

Hydro-Electric  Power  Commission 
OF  Ontario  and  City  of  Hamilton, 
155. 

8  Geo.  V.  ch.  37,  sec.  8 (O.)  (Amend- 
ing Motor  Vehicles  Act) : Gray  v. 

Peterborough  Radial  R.W.  Co., 
540. 
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STATUTES.— 

9 Geo.  V.  ch.  60,  sec.  19  (O.)  (Amend- 
ing Ontario  Temperance  Act) : Rex  v. 
Kaplan,  110. 

9 Geo.  V.  ch.  80  (O.)  (Amending 
Upper  Canada  College  Act):  Noble 

V.  Township  of  Esquesing,  255,  520. 


STAY  OF  PROCEEDINGS. 

See  Judgment. 

STREET. 

See  Highway 


STREET  RAILWAY. 

1.  Injury  to  Passenger  Alighting 
in  Highway — -Street  Car  Stopped 
at  Point  between  Stopping  Places 
at  Street  Intersections — Passenger 
Injured  by  Motor  Vehicle — Muni- 
cipal By-law — Motor  Vehicles  Act, 
sec.  15^ — Findings  of  Jury- — Neg- 
ligence— C ontributory  N egligence 
— Evidence. . 

Ellis  v.  Hamilton  Street 
R.W.  Co.,  526. 

• 2.  Injury  to  Person  Attempting 
to  Get  on  Car — Negligence  of  Con- 
ductor— Car  Started  after  Inten- 
tion Perceived — Boarding  Moving 
Car — Contributory  Negligence — 
— Emergency — Finding  of  Trial 
Judge — Reversal  on  Appeal. 

Squires  v.  Toronto  R.W. 
Co.,  613. 

See  Municipal  Corporations, 
2 — Negligence,  2,  3. 


SUBMISSION. 

See  Arbitration  and  Award. 


SUBROGATION. 

See  Landlord  and  Tenant,  I 
— Mortgage,  2. 

47 — 47  o.L.R. 


SUMMARY  JUDGMENT. 

See  Practice,  2. 


SUPREME  COURT  OF 
ONTARIO. 

See  Will,  3. 


SURETY. 

See  Principal  and  Surety. 


SURRENDER. 

See  Company,  3.  . 


SUSPENSION. 

See  Contract,  5. 


TAXATION  OF  COSTS. 

See  Costs — Solicitor. 


TAXES. 

See  Assessment  and  Taxes — 
Landlord  and  Tenant,  1. 


TEMPERANCE. 

See  Ontario  Temperance 
Act. 


TENANT 

See  Assessment  and  Taxes,  4 — 
Landlord  and  Tenant. 


TENDER. 

See  Promissory  Notes,  2. 


TIME. 

See  Municipal  Corporations, 

3. 


TITLE  TO  LAND. 

See  Costs,  2 — Improvements. 


TRESPASS  TO  LAND. 

See  Costs,  2. 


TRIAL. 

See  Criminal  Law,  2. 
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TRUSTS  AND  TRUSTEES. 

Land  of  Married  Woman  Con- 
veyed to  Purchaser — Mortgage  for 
Part  of  Purchase-money  Taken  in 
Name  of  Husband — Subsequent 
Release  of  Equity  of  Redemption 
to  Husband  on  Payment  of  Money 
— Death  of  Husband  and  Subse- 
quent Death  of  Wife — Claim  of 
Devisee  of  Wife  to  Land — Evidence 
— Declaration  of  Wife  as  Execu- 
trix when  Applying  for  Probate  of 
Husband’s  Will  ■ — Self-serving 
Statement — Inadmissibility — Re- 
sulting Trust — Presumption  — 
Rebuttal — C onsideration — Gift — 
Onus — Declaration  in  Favour  of 
Devisee  of  Wife,  Subject  to  Charge 
for  Money  Paid  by  Husband. 

Hart  v.  Toronto  General 
Trusts  Corporation,  387. 

See  Contract,  4 — Principal 
AND  Surety,  2 — Settlement — 
Will,  2. 


UPPER  CANADA  COLLEGE. 

See  Assessment  and  Taxes,  4. 


VENDOR  AND  PURCHASER. 

See  Contract,  2. 


VOLUNTARY  PASSENGER. 

See  Negligence,  2,  3. 


WAGES. 

See  Contract,  3. 


WAIVER. 

See  Criminal  Law,  2 — Prom- 
issory Notes,  2 — Sale  OF  Goods, 

2. 


WAR  MEASURES  ACT. 

See  Criminal  Law,  1. 


[vOL. 

WAREHOUSEMEN. 

See  Railway,  1. 


WARRANTY. 

See  Sale  of  Goods,  2. 


WATER. 

See  Covenant — Ice. 

WAY. 

See  Costs,  2 — Covenant. 


WILL. 

1.  Construction  — Specific  De- 
vise of  Land  Described  by  Metes 
and  Bounds — General  Residuary 
Devise — Possession  Taken  after 
Date  of  Will  of  Parcel  Adjoining 
Land  Described — Will  Speaking 
from  Immediately  before  Death — 
Wills  Act,  27 — General  Words 
Controlled  by  Particular  Descrip- 
tion — Appurtenance  — Convey- 
ancing and  Law  of  Property  Act — 
Easement. 

Re  Rogers,  82. 

2.  Construction — Specific  Leg- 
acy to  Daughter  Reducible  in  Dis- 
cretion of  Executors  at  Date  for 
Distribution  of  Estate — Death  of 
Daughter  Intestate  before  Date  for 
Distribution — Failure  of  Trust — 
Absolute  Gift — Direction  for  Sale 
of  Estate — Conversion  of  Realty 
into  Personalty — Conveyance  of 
Land  by  Surviving  Executor  with- 
out Providing  for  Payment  of 
Legacy — Breach  of  Trust — Know- 
ledge of  Grantee  — Constructive 
Trustee — Action  by  Personal  Rep- 
resentative of  Legatee — Limitations 
Act,  R.S.O.  1914,  ch.  75,  secs.  24, 
47 — Statutory  Period  not  Com- 
mencing until  Appointment  of 
Representative — Following  Trust- 
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WILL — {Continued.) 
assets — Trustee  Act,  R.S.O.  1914, 
ch.  121,  sec.  37 — Rights  of  Sur- 
viving Husband  of  Legatee — Ac- 
counting by  Grantee  of  Land. 

Ankcorn  V.  Stewart,  478. 

3.  Jurisdiction  of  Supreme 
Court  of  Ontario — Action  to  Es- 
tablish Later  Will  than  one  Ad- 
mitted to  Probate  — Judicature 
Act,  R.S.O.  1897,  ch.  51,  sec.  38 — 
Preservation  by  Force  of  sec.  12 
of  Judicature  Act,  R.S.O.  1914, 
ch.  56. 

GiFFIN  V.  SiMONTON,  49. 

See  Settlement  — Trusts 
AND  Trustees.  / 


WINDING-UP. 

See  Company,  2,  3,  4. 


WORDS. 

“Abrogation:  ” Dominion 
Sugar  Co.  v.  Northern  Pipe 
Line  Co.,  119. 

“Any  Disputes  Arising  under 
this  Contract:’’  Re  Beaver 
Wood  Fibre  Co.  Limited  and 
American  Forest  Products 
Corporation,  66,  590. 

‘ ‘ Buildings  and  Improvements : ’ ’ 
Re  McConkey  Arbitration, 
411. 

“Collateral:”  Bryans  v. 
Peterson,  298. 

“Fixtures:”  Re  McConkey 
Arbitration,  411. 

“Foreign  Bills.”  Sparks  v. 
Hamilton,  55. 

“Cmng:’’ Rex V.  Kaplan,  110. 
“Having  or  Giving:”  Rex  v. 
Kaplan,  110. 


WORDS {Continued.) 

• ‘‘Income:”  i^eUNio;N Natural 
Gas  Co.  of  Canada  and  Town- 
ship OF  Dover,  1. 

“Initiative  Plan:”  City  of 
Sarnia  v.  McMurphy,  496. 

“Just  and  Convenient:”  Ham- 
ilton V.  Hamilton,  359. 

“Lasting  Improvements:” 
Montreuil  V.  Ontario  Asphalt 
Block  Co.,  227. 

“Left  or  Maintained :”  Antick- 
NAP  V.  City  of  St.  Catharines, 
462. 

“Matters  Pertaining  to  or 
Affecting  the  Interests  of  the 
Corporation:”  Millmine  v. Eddy, 
275. 

“Mine  or  Mineral  Work:”  Re 
Union  Natural  Gas  Co.  of 
Canada  and  Township  of 
Dover,  1*. 

“Mutual  Debts:”  Best  v. 
Beatty,  265. 

“Objectionable  Matter:”  Rex 
V.  ZuRA,  263. 

“Or  thereabouts:”  Best  v. 
Beatty,  265. 

“Person:”  Re  Hydro-Elec- 
tric Power  Commission  of 
Ontario  and  City  of  Hamilton, 
155. 

“Personal  Baggage:”  Sher- 
lock V.  Grand  Trunk  R.W. 
Co.,  473. 

“Persons  Entitled:”  Best  v. 
Beatty,  265. 

“Persons  in  Control:”  Dixon 
V.  Grand  Trunk  R.W.  Co.,  115. 

“Preliminary  Proceedings:” 
Rex  ex  rel.  Dart  v.  Curry,  45. 

“Pretends:”  Rex  v.  Pollock, 
616. 

‘ ‘ Prohibited  L iter  a ture:”  R ex 
V.  ZuRA,  263. 
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WORDS {Continued.) 

Proper  Place 'J’  Sparks  v 
Hamilton,  55. 

“Ship:”  Croswell  v.  Da- 
ball,  354. 

“Skill  or  Knowledge  in  any 
Occult  or  Crafty  Science:”  Rex 
V.  Pollock,  616. 

“Suspension:”  Dominion 


[voL. 

WORDS — {Continued.) 
Sugar  Co.  v.  Northern  Pipe 
Line  Co.,  119. 

“ Urgency:”  Oliver  v.  Frank- 
FORD  Canning  Co.  and  Presqu’ 
Isle  Canning  Co.,  43. 


WRIT  OF  SUMMONS. 

See  Practice,  1.  ' 


,5 


[ 


